THE 


eekly Reporter, 





SC? U f ai S Da 
APPELLATE HIGH. C OURT `. 
We SR. Ser 


E "ak 


CONTAINING 





CISIONS OF THE APPELLATE HIGH COURT IN. ALL ITS BRANCHES—viz., IN CIVIL, 
KREVENUE, AND CRIMINAL CASES, AS. WELL AS IN CASES REFERRED BY THE 
MOFUSSIL SMALL CAUSE COURTS; TOGETHER WITH LETTERS "IN 
CRIMINAL CASES, AND THE CIVIL AND CRIMINAL CIRCULAR 
ORDERS ISSUED BY THE HIGH COURT; ALSO DECISIONS 
OF H. M’S PRIVY COUNCIL IN CASES HEARD IN 
APPEAL FROM COURTS OF BRITISH INDIA. 





l si 
aa THENT VE 


VOLUME Ir 


CALCUTTA: 
THACKER, SPINK,‘AND Co. 
RE-PRINTED BY J, W. PURCELL, AT THE LAW-PUBLISHIN 


. 57, BOW BAZAR STREET, CALCUTTA, 


7 aioe 





G PRESS, 


1897, 
Vol, IS. 





, ger can be revoked by a share holder 


V, OF 1840. without another share-holder being 
| Effect of an award under — when the , able to resist such revocation without 
person in whose favour it is given express stipulation Gi 


does not mgintain possession before e p A i an tee 
: aa | (2) A “recognized agent” described in sec- 
the Survey Authorities ea tion 17, Act VIII. of 1850, has not the 


IX. oF 1843. See Agreement (2) option of addressing the Court. Vide 
See Registration (2) a section 10 of the Charter of the High 
. See Sales (8) | Court ge 

XI. op 1847. See Alluvial Lands (2) Sg ; . : 

Suan he 3) If an— signs a promissory note without 
ite hs eg E Eeer e E disclosing the names of his principals, 
XXI. OF 1858. See Dec i the latter are not liable WS 
XL. oF 1858 (4) Nature of proof necessary to establish a 

Proper conetruction of section 26. ... 50. primd facie case of constructive pur- 

See Full Bench Decisions (8) chase by agent out of the funds of the 

See Hindoo Law (4) ` principal | cae 
VIII. or 1859. See Code of Civil Procedure. | AGREEMENT. 


(1) When there is an — to sell, and a part 
of the consideration-money has been 
received, the stipulating purchaser 
is entitled to specific performance 
on paying down the rest of the said 
money dée 


i 

X. OF 1859. i 

Section 4. See Enhancement (1) | 

Section 25. See Furisdiction (21) 

XIV. oF 1859. | 
Section 1, Clause 1. See Limitation (23) 

Section 1, Clause 7. See Limitation (18) | 

Section 1, Clause 12. See Limitation (16) | 

l 

D 

| 

H 


(2) An — to sell at some future period ma 
Section 1, Clause 14. See Limitation (8) 


be registered under A&t XIX, of 


Section 1, Clause 14. See Onus Probandi 1843 cen. 
(4) oe 

Section 1, Clause 15. See Limitation (1) (12) | ÅLLUVIAL LANDS. , 

Section 11. See Limitation (6) (20) _ (1) Re-formation onan old site not sufficient 

Section 14. See Limitation (13) i to establish a claim under Regulation 


XI. of 1825. Re-formations how go- 
verned, and a claim to hold them when 
alone maintainable 


XXVII. op 1860. See Costs (1 
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; IL The authority given to an®=3:can be de- ; 
CE. See Postponement. termined at the pleasure of the princi- 
III. or 1835: See Stes (7) © f pal, and the authority given to a mana- "7 
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"e APPEAL.—Continued). 
(3) dies from a judgment given on an 
arbitration award when contrary to 
` that award . e... 168 
See High Court (1) 


APPELLATE COURT. 


(1) The grounds of appeal to a Lower —, 
-and the reasons for -rejecting -them; - 
should be recorded by that Court ... 
(2) Where issues in bar are pleaded, and 
t averment traversed, the Lower — 
should record some reasons for en- 
- dorsing the opinion of the first Court 126 
(3) The judgment of an — should clearly 
and fully dispose of all the points 
in issue between the parties vee 192 


ARBITRATION. S 
The refusal of arbitrators to amend a bad 
award is misconduct under section 


324, Act VIIE of 1859 ve 168 


See Appeal (2) (3) 


AwaRD. 
By a Deputy Magistrite. See Furis- 
diction (17) 
See Act IV, of 1847 (1) 


B. 


BENAMEE. 
(1) Effect of purchase at a — sale where 
owner and his heir were parties to 


the fraud 10 


(2) Under what circumstances a — owner 
may sue on behalf of the beneficial 
owner of property : 

(3) Liability of representatives of, or pri- 
vate purchasers from, a party sell- 


ing — in fraud of creditors wie 221 


See Purchaser (3) 


Bonn, 
The act of one of two holders of a 
bond cannot destroy the lien of the 
other on property pledged to both 


as security for a joint debt wee 130 






SS SS INDEX (CIVIL RULINGS), 


CODE oF CIVIL PROCEDURE. ` 


— Section 17. See Agent (2) 


was 189 


DAMAGES. 








Section 7. See Cause of ‘Action (1) 


K 
Section 230. To entitle & party to 
come in under section 230, he“mus 
prove that he was in possession, 
and was dispossessed by the decree- 
holder ` $ sue 
Section 230. In a case under section 
230, not only must plaintiff shew 
possession, but the question of title 
should also be enquired into ven 
Section 280. Se? Furisdiction (2) 
Section 246. See Limitation (2) 
Section 246. See Sales (2) . 
Section 324. See Arbitration (1) ` 
Section 377. See Review (1). 
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COMMISSION. 


The issue of a — to examine an absen 
witness without notice to the opposit 
party is objectionable F 


COMPROMISE. See Foint Hindoo Family. 
ConjuGau RIGHTS. See Mahomedan Law (4) 


CONSIGNEES. w 


Liability of — where goods have been 
delivered at a place other than that 
contracted for and without notice o 
despatch and delivery T 


CONTRIBUTION. See Decree (2) = 


Costs. l 
(1) Government not liable for — where i 


has been made a defendant by the 
plaintiff in a suit for a certificati 
under Act XXVII. of 1860, though i 
did not apply for such a certificate @ 
oppose the suit 


(2) Reasons should be given when the ordi 


nary rule for — is varied 

Superior Court should give some reaso{ 
for interfering with the discretion of i 
lower Court as to costs $. 


D. 
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DEFAMATION.—( Continued). | Ev(DENCE.—(Continued). zi 
the Moonsiff with other matters | (3) Nature and extent of — required when 

S evhen there is no reasonable ground A dissolution of partnership is pleaded 

e for believing " see 198 in a suit for shares of asséts and pro- e 

Dep See Mort 8 perty of a trading firm an 223 

POSITS ee Mortgage (8) (9) See Remand (0) 
DISTRICT. 
(1) The authority of a — Judge to transfer | EXECUTION. e 
a suit is not affected by a previous (1) A SCH EE SS SC Sa sne Spa 
transfer for public convenience or by | SC SNE SEA SES Se 
t th d b in ap- Se 
GE ec e = aaa 1 (2) Procedure to be followed in the — ofa : 
liminary point, and been remanded for i EEN property in the 48 
i l th it ene I KR Wein 
SE 47 | (3) In — of a decree against a co-sharer, only 
(2) When a — Judge has transferred a case the rights and interests of the debtor 
fo his own file, he may amend or l can be sold ve LIQ 
frame issues, and go into any ques- | (4) When an — case has been struck off with- 
tion on which there has not been a ` out — being ordered against the heirs, 
previous judicial finding vee 00, | notice under section 216, Code of 

Divogce. See Mahomedan Law (4) | Civil Procedure, should be re-issued 

e J : before execution is taken out vee 120 
E 1 (5) A summary order of an inferior Court for 
: | the execution of a decree is not neces- 

j l sarily conclusive against the parties  - 

EASEMENT. See Right of Light and Air (1) liable as amongst themselves vee 208 

See Full Bench Decisions (6) 

EJECTMENT. See pense (3) See Sale (3) 

EMBANKMENT, See Riparian, 

ENHANCEMENT. F 

(1) In a suit for — of rent brought before e 
ACL X , the ryot cannot avail himself FRAUD. f 
of the presumption arising under sec- (1) A son suing to regain property cannot 
tion 4 ae Ad obtain a decree by alleging his father’s 
eee f í Sever Aot .— as the cause of action we 20 
(2) ae eee et ot rent, i pe T mae (2) A party to a — cannot allege or plead 
orced by the original purchaser at a that fraud, neither can his representa- 
e sale tor arrears ot revenue under Re- tives nor purchasers from him do so 
Geet b i i 
gulation XI. of 1822, may be revived unless they have themselves been de- 
by his successor nn 178 Feauded e 92 
EVIDENCE. 
(1) The production of a false deed does not FORDABLE. 
necessarily nullify other — a 257 The term —, as used in clause 3, sec- 

" (2) Beete of payment of Government re- tion 4, Regulation XI. of 1825, where 
venue are not sufficient — of title or not applicable oo p 
Dëse es , «e 133 | FuLL Benca Decisions 

(3) Parol — is not admissible with a view to 
establish the liability of principals By three Fudges, 
whose names have not been disclosed - S 
by an agent in signing a promissory (1) Ac ause I, seign 4, Regu- 


C 
lation XI. of 1825, all g 


note os I 8 h 
39 sions from the recess of a ri 


(4) When the legal necessity for a sale by 


a mother during her son’s minority is 
not recited in tne deed of sale, it may 


sea are an increment to the estate, to 
which they are annexed without Xe- 


b SR BCEE gard to the site of the it{icrement. ( 
SPEO TERRI Meal eons eer Ze Mere proof of identity of site (without 
(5) In regard to a religious endowment proof of ownership) e, no? suffffient 
created by donor at point of death... 165 to defeat the risht accretion 
(6) Degree of — required to prove an allega- which the law gives to Bn adjacent ° 
etion made by members of a joint Hin- 2 owner De PEE 
doo family (managers of the family (2) Held by the majority \(Glover, ‘7s dis-° 
property), that separate acquisitions senting) that it is not within the 
have been made by them we Zb. reasonable scope of Ge eared of SE 
SE di : an assistant in an indigo fac®ory to 
(7) A Moonsiff’s report of a local investiga- purchase any amount ol indigo 2 l 
tion is emtitled to the greatest weight | fore his master, and to make his 
GER SS master liable, particulagly where the 
(8) The fact that a river is fordable in some | seed was not purchase èd for 
placeg,and at certain times is no pre- | the factory; and that, though the e 
sumption that it was so when the chur | asgistant, in writing to the vender 
was formed ee: SÉ for the seed, styled himself IW the g 
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FuLL BENCH DECISIONS.——(Continued). 


body of the letter as the Manager 

- of the concern, yet his signing hip- 

. self for another person, and not for 
the owner of the factory, disclosed 

to the vendor that the other person, 

and not the owner of the factory, was 

his principal ie 

(3) A mortgagor of lakheraj land subse- 
quently assessed with Government re- 

} venue is not entitled to redeem except 
on payment of the amount paid by the 

mortgagee to Government for revenue 

with interest in addition to the money 

due under the mortgage. But in a 

suit for redemption in which the mort- 

gagor deposited before suit the amount 

of the principal sum borrowed by 

him, he is entitled to a decree on 

payment into Court of the further sum 

paid for Government revenue 


By five Fudges. 


(4) Suit for reversal of a survey award demar- 
cating certain lands as ghatwalee 
and as held under the Government. 
Herp that, in such a suit, adverse 
possession and limitation can be 
pleaded by the Government and the 
ghatwals (Trevor and Norman, FF. 
dissenting). 

Adverse possession may be pleaded to 
bar a claim‘as regards uncultivated 
lands in the same manner and to 
the same extent as regards cultivated 
lands is 

(5) The Court of Wards is not prevented 
by Act XL. of 1858 from taking a 
minor and his estate under their pro- 
tection by reason of a certificate of 
administration granted by the Civil 
Court under that Act oe 

(6) A decree-holder cannot first sell a de- 
cree, and then sue out execution 
upon it 







® GUARDIANS. 
tI) Appoi 






by Civil Courts should file 
unts annually ai 
DI Not necessarily accountable for sums 

e paid by them in discharge of debts 

d barréd by limitation ae 
(3) Te gugrdian at the time of the suit, 

and not #former guardian, is liable 


for a gebt ingurred for the benefit of 
as the mhor ee 
geg See HjAdoo Law (14) 

e e 4; 


B ? 
eo 


8 H. 

| Dien Co8rr. 
r (1) Effect of decision by — in one appeal 
on two others before Judge ° Ge 
(2) Cen raise,gnd adjudicate certain points 
inespecial appeal when they are ap- 
‘= . parent on the fate of the proceedings, 
even when the parties to ghe git are 


+ 
e 
D e silent ? S 


INDEX (CIVIL RULINGS), 





174 


' Hieu Court.—(Continued ).° 


| (3) A former judgment of the — not to be 


impugned on any grougqd; but? if 


erroneous, to be appealed from to | 
223 


g the Privy Council 
, Htnpoo Rau, See Onus Probandi (3) 


d 
123 Hinpoo Law. 


| r Under—an adopted son has all the 
| rights of a son born eg 


(2) An act or geclaration shewing an inten- 
tion on the part of any share-holder 
to hold his share separately, aņd 
renounce all rights on the shares of 
his co-parceners, constitutes parti- 

tion S 


(3) In cases of property undivided and im- 

moveable, uterine and half-brothers 

succeed equally; and, where no bro- 
| thers are living, nephews of the wholk 
blood succeed in preference to those * 
| of the half-blood die 
| 
l 
| 
1 


(4) An adopted son has all the rights and 
privileges of a son born, and is also 
entitled to succeed to the mother’s 
streedhun in the absence of daughters 


(5) Under what circumstances alone a mem- 
ber of a Hindoo family is barred front 
his right of requiring a partition of 
the family property j 

(6) A 


Hindoo woman taking no steps to 
adopt until the death ot the last male 
member of her husband's family for- 
feits her claim to adopt "p 
son may sue to obtain a declaration 
! that sales by his father cannot affect 
| any rights possessed by him in the 
| property, and that the property still 
| in the father’s hands is ancestral pro- 
| 

I 

| 


73 
(7) A 


perty, and cannot be alienated exces 
under certain circumstances Së 
(8) The word “inherited” used in the 
Mitakshara in regard to a woman’s 
streedhun refers to personal property 
alone et 
(9) Property inherited from a distinct branch 
of the family cannot be sold for a 
father’s debts geg 


(10) A testamentary paper to which tes- 
tator has signified assent, under 
what circumstances held sufficient 


in — T 

(11) According to the Mitakshara and 

Vivada Chintamonee, all property 

inherited by a woman does not be- 

come streedhun; immoveable pro- 

perty, inherited from her son, de- 

scends on her death to his heirs... 

| (12) Does not prevent a woman from being 
‘an adhikaree ; 

(13) Vyvasthas need not be called for, nor 

Local testimony relied off, to prove the 

doctrines of Hindoo Law 





| (14) Under what circumstances a mother 
| and guardian of a minorsgeversioner 
i may sue without a certificate under 


Act XL. of 1858 è  , . 


(EE 
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24 


4I 


43 


49 


61 


66 


140 


179 
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Vie ` 
` HINDOO Law.—(Continued). 


(15) A reversioner may sue, during the 
e widow’s life-time, to obtain a de- 
claration that a conveyance made 

. Dy the widow is invalid ‘ees 
Right of giving daughter in mar- 
riage may be delegated 
(17) A Koolin Brahmin is not such a natu- 
ral guardian of his daughter as her 
mother, and the want of a guar- 
dian’s consent will not invalidate a 
marriage otherwise legal and proper... 

(18) The —.disentitling*a widow to inherit 
on ‘re-marriage or marriage with a 

* Mahomedan does not apply to a 
widow who becomes a Mahomedan 
before marriage with a Mahomedan... 

See Ancestral Property. 


See Rights. 


(16) 


HUKEEQUT. 


e e L; 


INHERITANCE, 

Conversion doesenot involve forfei- 
ture of inheritance according to 
section 3, Act XXI. of 1858, and 
section 9, Regulation VII. of 1832 ... 


INTEREST. 

(OC Mar be claimed on the interest of 
Government Promissory Notes 
withheld by another ; 

(2) In the case of attached money invested 

' by Collector in Government Pro- 


missory Notes l ST 

Issues. 
The — of limitation and title should 
be tried separately se 


See Remand (4) 


e V J. 

‘Joint Hinpoo FAMILY. 

A deed of compromise settling dis- 

putes between the members of a — 

does not become inoperative on 

the separation of the family 
See Evidence (6) 


Joint PROPERTY. 
(1) A ce-proprietor of a joint undivided 
estate is bound by a survey-award 

and compromise when notice of the 
proceedings was served on the pro- 

prietors jointly, and not on him 
individually 

(2) According to the Mitakshara, a con- 
veyance or transfer of — by one 
member of a family is illegal with- 

out the consent of the other mem- 

bers sa 

(3) According to the Mitakshara, widows 
have no part in their husband’s 
joint-estat@ eg 
 According to the Mitakshara, an- 
tate cannoé be burdened with the 
f one of its joint owners after 
e A 


ngi (5) (8) 
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206 


» 135 


210 
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INDEX (CIVIL RULINGS) 


ON 
ı (21) In a suit to establish’ right to Pand « 


JURISDICTION, 


—— eo OO - 
| JUDGMENT. p 


(1) A. should state what the evidence 
consists of, which proves the clđim. 
and how it proves it ; te 


kb 
176 
(2) A — in rem, setting aside a mokurruree 
pottah on the suit of two share- 
holders, renders it -inoperative as 

_ against all on si 


(1) A suit by one ryot against “another, 
on account of illegal appropria- 
tion of produce, is not a suit 
for mesné-profits, and is therefore 
unaffected by section 11, Act 
XXIII. of 1861 vos oi 


(2) Duty of a Court in a suit brought by 
an intervenor under section 230, 
‘Code of Civil Procedure, when, 
during the pendency of the execu- 
tion case, the land in dispute has 
passed by transfer out of its — 


a suit by an executor of an alleged 
adopted son, upon a bond of which 
plaintiff is in possession, the Lower 
Appellate Court has no — to direct 
enquiry into the de jure title of the 
plaintiff if he has obtained a certi- 
ficate under section 2, A& XXVII. 
of 1860, or is in de facto possession 
of the deed ae 724 


(3) In 


(4) Even in cases in which appeal to the 
High Court is forbidden by section 
27, Act XXIII. of 1861, so much of 
a Lower Appellate Court’s order 
may be set aside under section 35 
as was beyond jurisdiction 


(15) A suit will lie for the collections of a 
shrine either in right of property 
or of office 


(16) Of Court of Wards not affected 
Act XL, of 1858 - 


(17) An award by a Deputy Magistrat 
under section 318, Act XXV. of 
1861, is not an award of a compe- 
tent Court unde tion I4, Act 
VHI, of 1859 


(18) In a suit to recover money 
to be applied in payment of re 
(roi In a suit for profits of property alleg ° 
to have been appropriated by a. 
wrong-doer 


33 


by 


82 







(20) In a suit for the ascertainnfent @nd 
demarcation of a shikmee talook, 
including a claim for the assess- 
ment of rent thereon Se, 


from which plaintiff has been efect- 
ed by his zemindar in virtue of a 
decree under section 25, Act X. a. 


(22) Where, Revenue and Civil Courts 
have concurrent jurisdiction a suitor 
can elect one or the othermgt bont 

(23) Civil Courts have Ze to entertain a suit 
for a declaration of plaintiff’s right” 
to £ paft of Pergunnah’ Sopshung 


Li 
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JuRIsDICTION.— (Continued). 


and to question an order of Govern- 
"ment directing that portion to be 
separated from the zemindary, and 
managed by special agency Sg 
(24) Where the relation of landlord and 
tenant is admitted by plaintiff, and 
he does not choose to proceed un- 
der section 25, Act X. - 
(25) In a suit by a zemindar to try th 
validity of a pottah which had been 
put forward by a tenant in a suit 
for damages against plaintiffs 
ijaradar sii 
(26) A judicial investigation of allegations 
and facts should be made before — 

is admitted or rejected 
(27) In a suit by a ryot for declaration 


of 


title as Jakherajdar after: decree 
for arrears of rent under a kuboo- 
Jeut 
K, 
KHAIR KHAN. See Limitation (2) 
IKURRUCKPORE. 
Nature of tenure held by the ghat- 
wals of — oe 
L. 
LAKHERA}. 
Definition of “a subsisting lakheraj 
tenure ” 
Law. 
A Court may raise legal points 


which arise naturally out of the 
facts found, but not independently 
of facts impliedly admitted Gg 
LEASE. 
(1) A lessee’s rights and obligations how 
far affected by those of the lessor 
t2) A lessor cannot, after the expiration of 
the lessee’s lease, appeal from the 
dismissal of the lessee’s suit , 
(3) A bond fide lessee from a zemindar 
in possession is entitled to recover 
being evicted by a 





L Y 
* æ And like matters decided by one 
SC Court should not be considered 
open to question in another, unless 
æ thesopposmg party can prove frau 
or collusion 


LIMITATION. , 
(1) Mortgagor’s written acknowledgment 
e to a third party of mortgagee’s 

. right or title is sufficient within the 
meaning of clause 15, section I, 

a Act XIV. of 1859 as 

(2) Where a person sues within a year 
after attaining his majorjty to set 

aside an order passed under section 

-0a ongp@ode of Civil Procedure, re- 
“ecting an application made by a 
'well-wisher” to stop the sale of 
certain lands > ° 


ad 





84 


, 207 


41 


. 175 


222 


14 


3) 


—— E mn 


(3) In a suit by co-heirs for a share of 
property which has beep taken pos- 
session of by a collateral heir of 
original proprietor (A) after passe 
ing successively by death from A 
to B, and from £Z to C ims 


(4) How applied in suits for mesne-profits, 
and how in suits for possession 


(5) Deduction when only allowed in a 
suit for possession rT 


(6) How computed “in a suit which was 
instituted in Pubna, but ordered by 
the High Court to be transferred 
to Dacca, the Judge (of Pubna) 
returning the plaint in order to its 
being presented anew in the Dacca 
Court 

(7) Object of section 11, Act XIV. 
1859, in respect to minors 


(8) Clause 14, section 1 of Act XIV. of 
1859, applies to al] suits to resume 
or assess rent-free lands whether 
held before or After the Permanent 
Settlement 


(9) Mesne-profits due for more than 6 
years cannot be claimed vs 


(10) Deduction of time that Courts are 
closed necessary oe 


of 


(11) How applied in a suit for mesne-pro~ 
fits where there has been dispos- 
session EI 

(12) Clause 15, section 1, Act XIV. of 1859, 
applies where there is some relæ 
tion of trust, whether the property 
is mortgaged or pawned, or simply 
deposited for safe custody wee 


(13) Deduction should be allowed of time 
of pendency of a former suit whigh 
was dismissed as not brought In 
form 


(14) Effect of a judgment altering a pure 
legal misapprehension as to rights 
and status between two parties 


(15) How applied in a suit for contribution 
by a person who became surety for 
the re-payment of advances re- 
ceived from Government for manu- 
facturing salt Vos 


(16) Clause 12, section 1, Act XIV. of 1859, 
applies toa suit for profits without 
possession 27 

(17) A suitis not barred by Act XIII. of 
1848 when brought to set aside an 
award of the Survey Autherities 
by an auction-purchaser at a sale 
subsequent to the award 


(18) In a suit to recover property respect, 
ing which no final award has been 
passed under Act IV.4of 1840 


(19) How to be reckoned by a purchase 
at a private sale ° | 

(20) How applied to suits bh: 
attaining majority 


oon 


12 


I3 


iò 


20 
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33 


38 


46 


68 


94 


IOI 


. 113 


134 


147 


, 165 


174 
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LimItATION.—(Continued). MINOR. i 


(21) How reckoned in a case in which two 
= esisters, not being heirs, took pos- 
session of ancestral property as 
« heirs on the death of their mother, 
í but subsequently quarrelled, one of 
them adopting a son and executing 
a deed of gift in his -favour; suits 
being brought for the recovery of 
such portion as has passed into the 
possession of the adopted son 
(22) Period of — not affected by Qiolidays 
(23) Prescribed in claus 1, section 1, Act 
XIV. of 1859 where applicable 
See Full Bench Decisions (4) 
See Issues. 
See Registration (1) 


M. 


MAHOMEDAN LAW. 


(1) One .of two sharers may give his share 
~ to the other even before partition 
(2) A mokurruree lease executed when 
grantor was dangerously ill and in 
contemplation of death held to be 
a death-bed gift; and the natural 
heirs, in whose favour it was execut- 
ed, declared incapable of taking 
aap” ing under it, except their 
S. of defendant’s property ac- 
1 A g to — " t 
x right of pre-emption is pos- 
d by sharers, they possess it 
N ly without reference to their 
Š 


s >. À Sé 
Se of adultery by a Mahomedan 
mst his wife does not operate 


divorce. A husband cannot. 


` ç prce his right to his wife till he 
S the dower. Ill-treatment on 
} part of a husband and his se- 


Ke ™ p cond wife would justify his first wife 


leaving him ais 
(5) According to — possession is not neces- 
sary to the validity of a deed of 
Bye-Mokasa executed in lieu of a 
dower Wë 
(6) A public acknowledgment of pater- 
nity raises a presumption of mar- 
riage between the person who makes 
it and the mother of the child, 
throwing on the other side the onus 
of proving the impossibility of mar- 
riage , 


MANAGER. See Agent (1) ` 


MARRIAGE, See Hindao Law (16) (17) 
See Minor (5) 


MEsneE PROFITS, ; 
(1) A plaintiff can obtain a decree for — 
only as far as his title is proved 
(2) The cause of action for — arises from 
the date on which they become 
annually due Se 
See ¥urisdiction (1) 
See Limitation (4) [9) (11) 
See Possession (3) pe 


MIBKEUT. See Rights. 
"Vol, III, oe 
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(1) Purghase from a — not necessarily in- 
a valid S KZ 
(2) A — when he comes of age is not pre- 
cluded from suing for anything 
which his guardian omitted to pro- 
secute oe 
(3) Discussion as to the limit of minority 
of Hindoos not being proprietors 
paying revenue to Government oes 
(4) The guardian at the time of the suit, 
and not" a former guardian, is liable 
for a debt incurred for the benefit 
of the — Sei 
(5) The marriage of a Hindoo — is a legi- 
timate cause of expense ws 

See Full Bench Decisions (5) 


MISJOINDER. See Cause of Action (3) 
MITAKSHARA. See Hindoo Law (8) (11) 


See Foint Property (2) (3) (4) 


37 | MOKURRUREE LEASE. 
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Definition of “ mokurruree istemraree” 
holding 
See Judgment (2) 
See Mahomedan Law (2) 


MORTGAGE. 


(1) When invalid lakheraj, pledged as 
lakheraj, is assessed with revenue, 
the usufructuary mortgagee has a 
lien on the mortgagor for money 
paid in discharge of the public 
revenue ase 
(2) A lien on property, obtained by a 
previous mortgage, has legal prior- 
ity over that arising out of a later 
‘mortgage s. 
(3) A ‘co-sharer cannot mortgage more 
than his own share of the property, 
and his creditor, in execution of a 
decree, can sell no more than his 
rights and interests eg 
(4) A purchaser of the right of redemp- 
tion of a mortgagor may sue with- 
out tender out of Court of the 
mortgage-debt to the mortgagee ; 
such tender only affecting pur- 
chaser’s right to recover costs vee 
(5) A mortgaged property, burdened wit 
: the payment of an entire debt ta 
two share-holders, is lable to sale 
at the instance of both creditors 
separately so long as theireclaigys 
remain unsatisfied “ane 
(6) When property mortgageg, with power 
to sell, is sold by the mortgagees, 
and a deed of sale drawn up-in the 
form followed when a mortgagor “is 
vendor and the mortgagees join ‘in 
the conveyance, but without any 
confirmation by the mortgagor, the 
purchaser does not acquire an in- 
defeasible estate Kë 
(7) A mortgagee is not entitled to clajm 
a deduction on account of aern- 
ment revenue paid by him in his 
capacity of proprietor 
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MORTGAGE, —(Continued), Onus PROBANDI. —(Continued). 8 
(8) A deposit of the mortgage- money , by (9) In a suit for assessment at enhanced 
~ the mortgagor, accompanied by, a rates, in which defendgnt adnfits 
protest and threat to sue, does not that the main portion of the Jands 
render the tender invalid 184 are máli, but does not separate the 
(9) A deposit duly made saves the mort- rent-free lands o 198 
gagor’s equity of redemption, whe- (10) In a suit by an auction-purchaser to 
l ther the mortgagee receives notice or assess rent on land claimed as 
not as 30, lakheraj » 182 
(10) A’—, created by a defaulting under- See Adoption (3) 
tenant, cannot prejudice an auction- P 
purchaser of the tenure sold for ar- S e 
‘rears under Section 105, Act X, , 217 | PARTITION. “See Hindoo Law (2) (5Y 
(11) In what cases notice of foreclosure, See Mahomedan Law (1) : 
should be given to Private pur- PLEADINGS. : 
H „of mortgagor's equity of A defendant impliedly admitting a lia- 
pecempnon Na der bility if a fact is proved, must be 
See [uth Benea Decisions (3) held liable if that fact is proved ... 28 
N. POSSESSION. 
NOTICE. (1) Must be presumed to be of right and 
Of survey proceedings in a joint un- adverse, until that presumption a 
divided estate need only be served rebutted by evidence 12 
on the proprietors juintly oe. SF (2) The eu = a partner ge i bar- 
re adverse — urge a lessee 
Nuncupative WILL REA ee gea 9y eh 
Legal under the Hindoo Law : ... 138 (3) A plaintiff can sue for the Bronte of 
property of which he has been dis- 
O, possessed without suing for pos- 
OCCUPANCY. session vee 146 
A lessee cannot claim to be con- (4) In a suit for possession, where two 
sidered a tenant by virtue of a right ryots claim under different pottahs 
of — if he has never pleaded such a from the same zemindar, when de- 
right ve 144 fendant’s pottah fails, he still has a 
right to a judicial determination of 
Onus, PROBANDI. his claim to occupancy ' 1. 208 
(1) In a suit for enhancement of rent See Limitation (4) o 
brought by an auction-purchaser POSTPONEMENT: 
: against a ryot prior to Act X. Of a case duly called on, not allow- 
' having become law 14 able on account of absence of ap- 
(2) In a suit for a share of ancestral pro- pellant or his vakeel ve 38 
perty, where defendants claim it as 
acquired subsequently to the date POWER OF ATTORNEY. 3 
of an alleged separation or A — authorizing an agent to bid for a 
(3) Where a Hindoo family is asserted to particular estate to be put up ona 
be separate at particular date does not limit him 
(4) Of a lakheraj holding from date of as to time of purchase , ose 54 
Permanent Settlement how to be PRE-EMPTION. See Limitation (23) 
© thrown on auction-purchaser at a See Mahomedan Law (3) 
sale for arrears of revenue under PRESUMPTION. 
certain circumstances 70 When one of two brothers (who “were 
EIS In a suit by widow of defendant’s bro- once joint) and his heirs have been 
E ther for half share of an alleged in exclusive possession and enjoy- 
e jgint ancestral property, where it ment of a purchased property for a 
is established that the original es- long time we 153 
@ tat& he the mother’s Set Re et See Possession (1) 
sequent acquisitions of the defend- 
. ant made after her death .. 98 P SE E et 
eam (6) Where: defendant admits execution of p See Hindoo L 
. a bond, but denies receipt of cone EE ee Hindoo Law (9) e 
we SZ : sideration 111 | PURCHASER. 
r (7) In respect to actual payment, where (1) Liability of ~at a sale for execution 
SR edefendant admits having directed for damages caused by a re-sale 
= plaintiff to pay certain sums of consequent on his failure to make 
i money - ib. the required deposit 
(8) In a suit for a share in a joint family, (2) A bond fide — is entitled to a refund 
"E rty is on the plaintiff; but if of his purchase money, where, a 
š e proves receipt of payment on dispute having @risen, it is decided 
ce account of his share within 12 by a®bitrators that the vendor had 
= Cf years, the — is thrown ow defendant 173 no authority to sell vun 928 
s eo S VK 
e S > 
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PURGHASER.— (Continued) . REMAND,— (Continued). 
(3) A bond fide* purchase of a mokurruree (2) An order of — is exceeded when the 
e lease cannot be questioned, although *lower Court ye-opens a question 
it was from one in whose favour it * already decided d sue 132 
e fan be created by a benamee trans- (3) Party submitting to a — (or other mate- 
i action ` avs on 87 rial step in legal proceedings) is not 
(4) Unpaid - purchase-money creates no at liberty afterwards to object to 
lien on the property sold against : the legality of such step wu IQ! 
third parties who are purchasers in (4) When a case is remanded for the trial 
good faith and for valuable consi- of the lawfulness or unlawfulness 
deration ai o ve 138 e STE ane tyes is prone 
f n allowin e litigation before 
(5) Se er mea p godi GE i bi at the asi en oka question 
ion, of attached property belonging bef : PA 
e to two debtors, cannot avail to pass ave EEN EE 108 
the rights of both when the sale is SE 
‘made by one in whose name the _ Rent, 
p property stands vee oe 171 (1) No suit for — lies against the Govern- 
ee Benamee (1) ment in respect of land taken for 
See Mortgage (4) (6) | public purposes vee 131 
(2) Prior to A& X. a zemindar was not 
` R, prevented (unless otherwise ex- 
pressly restricted) from enhancing 
. the — of a tenant who could not 
Raitway. See Right of Way. prove payment of a fixed — for 12 
RECOGNIZED AGENTS. See Agent (2) years before the Permanent Settle- 
REDEMPTION. See Full Bench Decisions (3) ment woe 172 
REFUND, See Purchaser (2) | RESALE, 
REGISTRATION. A purchaser at a sale in execution, liable 
(1) A suit instituted within time is not pre- ; for damages caused by — conse- 
5 PS by a in— ... i “a A garnt on his not making the required 
2 e want of — of a contract by A to eposit “we. 2 
sell land to B at some future time ka 
on receipt of ‘balance of sum agreed Res JUDICATA. 
on is no bar to Bis preferential claim (1) To constitute a — , it must have been 
e over C, a subsequent purchaser, raised and determined in a previous 
whose sale has been registered, under , suit, or must be such as ought to have 
Act XIX. of 1845 af ve 64! been SEN with the claim decided 
REGULATION VIII. oF 1793. A E EE = 39 
Section. 61 refers solely: -to. dlependent ; (2) : mortgage declared to be invalid cannot 
EES a Sg orm the basis of another suit we 210 
REGULATION XI. oF 1816, | Resumprion. 
: Section 3. See Succession (2) (1) An eee e necessarily de- 
REGULATION VIII. oF 1822, ae BOS EEREN ee S 
The Executive Government is not ~ (2) The manager of a religious endowment £ 
empowered to introduce this law cannot sue for resumption of invalid 
into any other tract of country than lakheraj land wn 143 
that described in section 2 + 180; (3) A zemindar can resume invalid lakheraj 
REGULATION XI. or 1825, land in which a tank was excavated 
Section 4. See Alluvial Lands (1) not for the public benefit we 177 
Section 4, clause 3. See Fordable. See Limitation (8) 
LU 
REGULATION VII. oF 1832. See Inheritance. REVIEW. Wf 
RELIGIOUS ENDOWMENT. ; (1) A petition of — ought not Lo" be Td- 
The right of worship of an idol being the i mitted after the ome prescribed in 
joint property of the family of the , section 377, Act VIII? of 1859, with- 
endower cannot be transferred toa: | out the leave of the Court en 113 
third party so as to inure beyond the l (2P A case should not be decided on the ö 
life of the assignor iss ve 152, oe urea e gi F Ge 
or — ; but a day shou e noti 
REMAND f a ` 
e Keng or hearing ven I 
(1) ae r eer eege an (3) A second application for — admitted e 
— 1m ] DU 
to produce fresh evidence, and has SES SC SCH 
elected to go to trial on the record RIGHTs. a. SÉ 
as it stood, he cannot, after failing to The purchaser of the milken?®and 
prove his case, be permitted what he hukeequt — of a proprietor acquires s. 
$ once refused 4. oon oe 5 no othes thay proprietary — % 3208 
e $ S ° s 
: e 
. e 
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RIGHT OF.LIGHT AND ÅIR. 
The owner of adjacent land not at 
. liberty to raise a building so*aé to 
obscure light” and air always 
enjoyed 2 

Rieur of Way 

Does not continue to exist over land 
acquired by a Railway Company 
under Act VI. of 1857, except 
when that Company by its own acts 


lays itself under legal obligation to 

provide a way nee 
RIPARIAN. 

A — proprietor may deal with the 


stream as freely as with any other 

portion of his land, provided he does 

not sensibly disturb the natural 

conditions of the stream within the 

limits of other proprietors weg 
Roman CATHOLICS. See Will (2) 


5. 


SALE. 

(1) Non-deposit of earnest-money does not 
affect the validity of a — of a Govern- 
ment estate 

(2) Section 246, Act VIII. of 1859, relative 
to — of attached property, does not 
apply to past proceedings in execu- 
tion 

(3) A — in execution is simply a — of th 
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rights and interests of the judgment- . 


SS 


l 
| 
| 
i 
{ 
| 
| 
, 
| 


INDEX (CIVIL RULINGS). 


SUCCESSION. , 
(1) According to the Pachees Sawal, a bro- 
ther of the Rajah of Attgurh, one of 

the Tributary Mehals of €uttack, has 

a preferential title over the Rajah’s 

son by a Phoolbebahi wife to succee 

to the Rajah’s estate x ose 

(2) The effect of a devise of ‘his estates 
by a Rajah would be to alter the 
course of succession, and therefore 
contrary to section 3, Regulation 

XI. of 1816... ass ore 

See Hindbo Law3) (4) 
See Will (2) 
Suit. . 

(1) A — may be brought for the removal 
of an obstruction to the ẹxecution of 

a decree ds eee bee 

(2) A — lies for specific performance of a 
contract in respect of an adjust- 

ment subsequent to, and for pro- 
perty beyond, the decree, notwith- 
standing section 11, Act XXIII. of: 
1861 ove 


(3) A — for false and malicious prosecutidn 
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76, 


20 


. 118 


under what circ&mstances warranted 169 


See Benantee (2) 
See Hindoo Law (15) 


| SURVEY. See Font Property (1) 


| 


Ss 
TEST 
Of an endowment as regards its bond 


debtor ae 68} fide character or otherwise wee 142 
(4) A lender is not bound to enquire into Dos See Issues, 
the exact amount necessary to save . 
Gs eege e ~— for Ee of Go- | Where a trespasser tortiously _buil@ 
vernment revenue: if the necessity | on EE the party Pha 
existed, he is justified in looking to | may destroy the house if he did not 
the estate for re-payment wae 122 | ~ acquiesce in the act of injury we 71 
(5) Subordinate under-tenures, not created E : Ka Ze , 
SE e Gg ger from ee EE EE L e 
arrears of revenue vue 127 | other does not affect a District Judge’s 
(6) The mere non-recital in a deed of — , | authority to transfer it again if he see 
by a mother during her son’s minor- | cause se Di » 147 
ity, of the legal necessity for the | TRIBUTARY MEHALS, See Succession (1) 
— ,does not vitiate the deed » 154 U 
(7) Effect of the — of a tenure under Act : 
VIII. of 1835 for arrears of re- UNDER-TENURES. SE ER Se 
venue ws 197 | ee Resumption (1 
(8) A deed of— should not be deemed 3 i See Sale (5) 
authentic merely from the sete y 
registration and production in other i ' 
æ cates; Act XIX. of 1843 contem- _Vivapa CHINTAMONEE, See Hindoo Law (11) 
plates independent proof vay Bl wW 
o Effect of an8ther agreement and transac- s 
Eeer e Ee SCH 228 | bi Hindoo has no power to dispos 
e deed of — to his father s, 22 = spose 
‘Soe B | by Will of immoveable property in- 
ee Benamee (1) j herited from her husband s 105 
SHRINE. See Furisdiction (15) , WiLL. 
SPECIAL APPEAL, See High Court (2) (1) A eee ec SES 
STREEDHUN. wë husband or father. As regards 
eeA sgn adopted by one wife may suc- streedhun, however, she can dispose 
efeed to a co-wife’s streedhun we 49 


See Hindoo Law (4) (8) (11) 
e See Will (1) > e 


of it at pleasur®, unless it is immove- 
abl@ property 


iven her by her 
husband d e 


49 
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WILLS—(Continued).. WITNESSES, 
(2) Quæere—Wether a Roman Catholic (1) Duty of a Civil Court when a party 
e 1 eof Portuguese extraction can, under séquiring the attendance of — bas 
the laW current amongst members e done everything in his ‘power for- 
> of that Church in Chittagong, take issue Of process of attachment = .. 21 
under a nuncupative — and, if not, (2) Duty of a Court on the application of 
to what is a wife entitled under a party to compel the attendance of 
the law regulating succession of his de EN material — «6. 97 
intestates amongst the members of 
that Church e get 63 Z. 
° 
See Hin l9 Law (10) SÉ ZILLAH COURTS., See District. ' 
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FULL BENCH DECISIONS.—(Continued). ‘| "CG, 
(2) In Ge Suit an Gen failed eg set E E TA 
Be E EE A — Has ordinarily no authority to grant 
being held that the productive power et d 
S of the land had increased ; but it P i E 
e was left to a future suit to decide l H. 
what those rates should be. This i > 
suit having been brought for that Hayjuts. 


purpose, the plaintiff declined to 
adduce any further evidence than the 
judgment in the former suit, which 
being no evidence at all, both the 
lower Courts djsmisse@ the suit. 
Herp that the lower Courts were 
not bound of their own motion to 
order a local investigation 


( By fifteen Fudges.) 


_(3) Section 6, Act X. of 1859, is retrospec- 
tive SC 


- À suit to enhance the rate of rent after 
notice is the proper mode of suing 
efor enhancement. But the same 
matter may be determined in‘a suit 
for a kubooleut 


A suit for a kubooleut may be brought 
without notice of enhancement, 
(Peacock, C.F, and Norman, F. 
dissenting). But in such a suit 
brought without notice, the kubooleut 
cannot be decreed except to commence 
with the year following that in which 
the decree is given iai 


Sy Peacock, C.F. — A suit for a ku- 
boolext may be maintained without 
tendering-a pottah (Norman and Phear, 


FF., dissenting) 


By Peacock, C.F., and Norman, Kemp, 
Ghumbhoonath Pundit, and Campbell, 
¥F.—In a suit for a kubooleut at an 
enhanced 
stricted to the grounds mentioned in 
section 17 


By the majority of the Court.—In a 
suit to enhance the rate of rent of 
a ryot having a right of occupancy 
under section 6, the sole ground of 
enhancement being an increase in the 
value ofthe produce, the words 
“fair and equitable" in section 5 
mean, not the rate obtainable by open 
competition, but the prevailing rate 
payable by the same class of ryots 
for land of a similar description and 
With similar advantages in the places 
adjacent. If the customary rate of 
the neighbourhood has not been 
adjusted with reference to the increas- 
ed value of the produce, then the 
rate of rent to be paid should bear 
to the old rate the same proportion 
as the present value of the produce 
bears to the old value; except in 
special cases when this rue may be 
departed from 


» 153 


GR 


OI 


ib, ' 


rent, the plaintiff is re- . 


wears St 


ib. 


In what cases — are allowable from rents 
mentioned in kubooleuts 


| 
| eee 
| HEARING. ` 
A new date should be fixed for the 
| — of a suit which was on the list, 
but not called on because of the 


occurrence of a holiday ay 


HOMESTEAD. 

A ryot taking Jand for his — has not the 
privileges or protection of those who 
lease land for the erection of dwell- 
ing-houses ve 


See Enhancement (1) 


t; 


INTERVENTION. 
(1) A  butwarrah award is no absolute 
proof of title, and no estoppel in the 
way of an intervenor under sec- 
tion 77, Act X. Kä 
(2) An — by a lessee is not the — contem- 
plated by section 77, Act X, 
(3) Effect of non-intervention under 
tion 106, Act X. 


! 
| 
| 
l 
| 
! HOWALADAR, 


sec- 

| (4) The right of third parties to interven 

is not restricted by Act X. until a 

| tenure is put up for sale tne 

| (5) A landlord is not bound to serve no- 
tice of enhancement on intervenors, 

| unless on proof of his recognition 
of them as tenants 

| See Furisdiction (4) 

| 


In trying a case, the specific question 
in dispute should be placed in issue 


See Remand. 
JUDGMENT. 


An order of a Deputy Collector re- 
fusing to entertain a suit, because the 
section of the law to which it relates 
was not cited in the plaint, is a — within 
the meaning of section’ 160, Act X., 
and an appeal lies from it to the fudge, 
Such’ an.order ought tọ state gvhether 
the suit is dismissed, or the plaint®re- 
jected, and under what section 


JURISDICTION, 
(1b In a suit by lakherajdar for ejectment 
under clause 6, section 23, Act X. °... 
(2) In a suit by tenant against landlord 
and third person for recovery of 
possession ge 
(3) In a suit by landlord for rent of tenur 
taken by him into khas possession .., 
(4) In regard to disputes between be 
plaintiff in a suit for a kubd@oleut 
and an intervenor as to title to the 
land D e . Ré 


24 


144 


II 
16 


156 


166 


167 


137 


= 


LAKHERAJ. 
. LEASE. 
LIMITATION. 





JURISDICTION (Continued). 


(el In a@ suit for rent below 100 rupees, 
_where the Judge has jurisdiction 
to try an appeal from the Depyty 
Collector’s decision on the title of 
the parties, he is also competent to 
determine the whole- case including 


the question of the receipt of rent ... 27 
(6) Under section 13, Act VI. (B. C.) of 

1862, the determination of a De- 

puty Collector admitting the re- 

hearing of a case decided ex parte 

is final e 135 
(7) A Collector’s Court, not one of sum- 

mary jurisdiction, but bound to 

try all material issues we 138 


(8) Where a Deputy Collector, in trying a 
claim under section 77, Act X, 
goes beyond the scope of the law, 
and decides the right to receive 
rent, the appeal lies to the Fudge, 
who is bound, under section 353, 


Code of Civil Procedure, to de- 
termine the case finally, if the 
evidence is sufficient 


(9) In a claim for a legal due arising out 


of the privilege of selling pán on. 


, 158 


haut days 


(10) Whether a suit for arrears of rent will 
lie, and how rent is to be fixed 
with respect to jummai land on 
which no rent has yet been assessed.. 


(11) In a suit for possession by a ee 
from a tenant whose right to sell is 
questioned by the zemindar 

See Appeal, 
See Review (1) 


K. 


KUBOOLEUT. 


(1) A suit for a — cannot proceed where a 
separate title is pleaded before the 
question of title is decided E 

(2) The relation of landlord and tenant 
is not to be presumed to subsist 
between the proprietor of land and 
any occupant thereof, so as to give 
a right under clause 1, section 23, 
A& X. to sue fora — ve 

e See Hajuts. 
See Rent (2) 
8 


a ge 


See Rents (7) 
See Special Appeal (2) 


Au Under Act X. not affected by proceed-* 
. ings cf a Civil Court fixing rent 
(2) How applied to a suit for back rent 
after determination of the rate by 
the Civil Court 
(3) In rent cases, to be governed by A& 
X., and not by Act XIV."of 1859 
(4) How ‘applied to a suit for declaration 
- of title by setting aside a plea of 
partition urged in a former suit for 
e mnt e e 


e. 154 


» 159 


vee IOI 


2 


ib, 
5 


erem. =- 





LOCAL INVESTIGATION. 


NOTICE. 


PLEA, 


INDEX (ACT X, RULINGS), 


peona 





(5) How applied in a suit by a’ eeliindar 
for money improperly charged | in 
agent’s accounts 

(6) The — which bars the father bags the 
son who succeeds him 

(7) How applied to a process of execution 
issuing for a sum not exoeeding 500 
rupees 

(8) Where only part of a claim is barred 

y —, a decree may be given for 
the remaining portion 

(9) Period of e— how,reckoned in a suit to 
coptest a decision under section 77, 
Act X, ‘ 

(10) Execution of a decree after 3 years is 
barred by section 92, Ac X. ‘not- 
withstanding intermediate applica- 
tions and proceedings in execution ,., 

See Decree (2) 
See Full Bench Deci- 
sions (2) 


M. 


MEASUREMENT. 


Under section 11, Act VI. (B. c.) ep 
1862, the standard pole of the per- 
gunnah ought to be used in the — 
of lands sought to be assessed 
either under a kubooleut or other- 
wise 


eee 


MINORS. 


Suits for or against —can only proceed 
when they are duly represented’... 


N. 


See Enhancement (7) (8) (9) ney 
(12) (14) (16) 
See Intervention (5) 
See Title, 
O. 


OCCUPANCY. 


(1) Whether a tenure with rights of — is 
transferable, depends on local cus- 
tom 
(2) A right of — under section 6, Act XS. 
not affected by a change of EE e 


Onus PROBANDI. 


(1) Where a plaintiff sues for land as md, 
representing that defendant will set 
up an invalid lakheraj title, and de- 
fendant does really plead a sun- 
nud 

(2) Ina suit for enhancement when there 
have been variations in the amount 
of rent paid between one year and 
another tee 


P. ° 


PERMANENT SETTLEMENT, ~ 


What the words — refer to as used in 
Act X. or 


PERSONAL ATTENDANCE. 


Of plaintiff or defendant where not 

to be insisted on $ ven 

Rejectioħ of a defendant’s special — 

does not bar other pleas 
e. 


Ge ee Eege EE 
LIMITATION. — (Continued). 


ib, 
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ee INDEX (ACT X, RULINGS) "Tore xxi 
cle 6, 
Pireabers. See Appeal (6) ' RENT. R i 
` (1) A fair and equitable rate of —-should 
j S SES? l e be a for tanks, independently 
PRESUMPTION i , of the acts of Government. WEE GE 

(1) Of payment of rent from before de- | (2) The continuity of a tenure in respect ` 
cennial settlement not limited to of the — paid for each beegah is not 
the best evidence of uniform pay- affected by the zemindar consent- 
ment for 20 years ane, I3 ing to sub-divide, add to, or sub- 

(2) The break of one year in 20 1s not tract from, the ryot’s total holding ... 135 
sufficient to set aside the—of uni- (3) In a suit for a kubooleut at a fixed 
form rent afforded by the receipts rent, if the ryot does not object, 

for 19 years vee 123 the Court may fix the rent for more $ 

(3) Of uniform’ paymegt frone permanent than one year vee 143 
settlement not rebutted by a varia- ` (4) May be assessed on tanks according 

- tion in the rate not affecting the to the rent leviable on tanks in the 
‘integrity of the jumma wee 132; neighbourhood without reference to 

(4) Toobtain the benefit of the — enacted i the rent Government may take 
by section 4, Act X. it is not neces- from ryots whose tanks it has re- 
sary that the ryot should specifi- | sumed vas 146 
cally claim to hold from the time | (s) The principle of assessment not affect- 
of the permanent settlement 133 | ed by the mere magnitude of the 

(s) The holding for 20 years at a fixed present holding ., 160 

tent, from which uniform payment | (6) What is the proper course for a Judge 
from the permanent settlement 1s when the rents decreed for pre- 

° presumed, must be proved by the vious years had still to be ascer- 
best evidence in the tenant’s power... 135 tained ve 169 

(6) If the holding at a uniform rent for (7) The assessment of revenue on re- 

- 20 years is proved to the satisfac- | sumed lakheraj does not entitle the 
tion of the Court, the — Is estab- i landlord to claim re-adjustment of 
lished, whether the evidence be di- e the — of ryots holding at fixed rates 

. rect or indirect ove IST | from the permanent settlement , 170 

(7) A defendant is not precluded from | 

- the benefit of the — under section 4, See Enhancement. 
Act X., because he does not plead , See Furisdiction (10) 
_in words a tenure from the decennial | Res JUDICATA. 
SËCH un 162 | (1) A former judgment proceeding wholly 

(g) To entitle a ryot to the benefit of the on a technical defect or irregularity, 
presumption of uniform payment i and not upon the merits, is not a 
from the permanent settlement, it ! bar to a subsequent suit for the 
is not necessary that he should ex- | same cause of action vun Tél 
plicitly plead a holding from th (2) A plea of — waived by a defendant in 
time of that settlement ve» 179 the Court below may be revived by 

o 2 him in the Court of Appeal on the 

EE appeal of the plaintiff wee 146 

See Kubooleut (2) (3) When a plea of ~is waived, and the 

PRINCIPAL. See Agency. Court with consent of both parties 
PROCEDURE. proceeds, its decision will be bind- 

(1) A suit for rent brought whilst a suit ing as between the parties vee 147 
for a kubooleut is pending should REVENUE OFFICE. e 
not be struck off, but kept in abey- Meaning of the words “Revenue 
ance until the other is decided D Office of the District or Sub-divi- 

(2) In the execution of a decree for im- sion” used in section 162, Act X. ven 12 
moveable property in c H 
of a ryot propery tm Fae SE g | RESUMPTION. See Rents (7) ` R 

REVIEW. 
R, (1) A Deputy Collector tannot tevięw his 
order passed in execution of decree... 7 
Rate. See Hajuts. (2) A Judge’s admitting ‘without new evi- | 
dence 2—of a judgment passed by P 
REGISTRATION " his predecessor (although such ad- 

Of the sub-division of a tenure, pre- mission is improper) is not per se a® ° 
viously registered as undivided, is ground of special appeal vun 169 
not obligatory on a zemindar „a. 165 | Ryot. See Homestead. = 

REGULATION VIII. oF 1793. S 
Section 51. See Enhancement (4) e i 
REMAND e SALES. See Execution. S Wi 
For trial on the merits does not pre- SETTLEMENT eae 
‘ vent adjudication upon any other Out of Court not *prohibited in rg, 
issue e ' vee ISB earch to Qecrees under Act X, 6 vu Wi" 
e E a 








: e pa» á e e 
` e 
e € 
a a : : d e ` 
e Te, i 
pi Gs Oe e m J E 
St SE INDEX (ACT X. RULINGS), es 
e e, e ' 
e P — rf a a a U a a 
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- (1) Under clause 1, section 17, Act X, Notice under section 13,°Act X., is not 
.no—lies from the order of a ‘Judge requisite in a suit for declaragion 
Si admitting an insufficiently stamped - ` of — to set aside an alleged right to 
pottah on payment of full stamp a quit-rent tenure ' e ow 4 
and penalty we 158 U 
(2) Where a lessor sues to recover leased UNDER-TENANT. . 
premises on the ground of breach (1) Where the zemindary rights in a pro- 
of condition (vis., sale of tenure), perty have been purchased by Go- 
and lessee allows judgment to go ` vernment at a sale for arrears of 
e by default, the vendee defending as revenue, and sold again, certain ta- 
intervenor, neither lessee nor vendee lookdaæ (eren being guaranteed 
has a right of— oe 164 their rights and position, the second 
purchaser is bound by the acts pf 
See Review (2) , the Government; and the talook- 
' dars, if dispossessed, may recover 
STAMPS. possession under clause 6, section 
S 23, Act X. deg. 129 
ue A par E are: ut me (2) An — may sue to recover his under- 
See nee ope EE On, EES | ~ tenure sold by his zemindar for 
paper gë 142 arrears of rent, although his name 
does not appear in the zemiħdar’s , 
T register ; also sue in the Civil Court, 
although he did not previously 
e intervene in thee Collector’s Court, 
TALOoKDARS. See Under-tenants, under section 106, Act X. ven. 186 
Tanks, See Rent (1) (4) W. 
TENANT-AT-WILL. See Enhancement (8) ` Waivor. See.Res Fudicata (2) (3) 
ae WITNESSES, 
Trea Monro, No reasonable application to compel 
These words cannot be construed as the attendance of important — 
conferring a permanent or mourosee should be rejected without sufficient 
lease at a fixed rate we Idd cause "vun I50 
: e 
e 
e ` O l 
» 8 
WW Li 
L 
i 8 e 
ke 
kd 7 e 
D Li 
Se @ 
a a 
e p a 
Te b 
~ ww s e e l 
d y e e 











e K ege D R 
set g ‘ 
e a by i . a 
. ° + 
- @ - *° e .. E ' ~ 
e .¢ Š 
ws Vë l Es l "e . 
°- . TABLE OF CASES 
° - (ACT X. RULINGS). , 
a 2 i 
A. "1 Hills vs. Huro Lal Sein 135 
i i ; 1B 8 
Abdool Hug vs. Azeemoonissa 12. EE Sopa area S tS 
. Huronath Roy vs. Bindoo Bashinee 26 
Adurmonee vs. Kaminee Soonduree 145 f 
- Huronath Roy as, Chittramoney 122 
Anund Lal Roy vs. Ramtonoo Doss 150 LE Ee 9 
Anund Moyee vs. ChundereMonec® 139 Sciam ns = SE GENEE Se 
Anund Moyee vs. Monee Kurnicka SEHR SE Gecken GE SE SS 
Asmutoollah vs. Kalee Pershad Doss Chow- L. 
dry ` ©. Il 
> j Issur Chunder Bhuttacharjee vs. Bayne 
B 
j Chunder Shaha , 166 
Bamasoonduree vs. Grish Chunder Bannerjee 138 | Issur Chunder Ghosal vs. Sheeboo Deb Pandy 25 
Barry vs. Dwarkanath Biswas «© 4 | Issur Chunder Shaha vs. Saroda Soonduree... 18 
Bengal Indigo Co. vs. Tarineepershad Ghose 149 
Bilash Monee Chowdrain vs. Nobeen Chun- J. 

a suena is ve 25 Jadub Chunder Haldar vs. Etburry Lushkur .., 160 
Bimola Debia vs. Nilkaunt Ge 157 Jameerun vs, Bhichuk Thakoor ge 29 
Binodee Lal Ghose vs. Mackenzie #0. Jeebun Monee Dossee vs. Tarinee Churn 
Bissoroop Dutt vs. Binodram Sen 10 Ghose . 164 
Burnee Khanum vs. Modhoo Soodun Doss 127 | Jeshan Hossein vs. Bakur a 4 

Juggeshur Bhuttacharjee vs. Juggobundoo ` 
C. Nundee ` we I4 
Chunder Coomar Roy vs. Mackenzie jo | Juggut Indernarain Bunwaree vs. Ram Soon- 
der Ghose exe: BA 
p D, Jugomohun Doss vs. Poorno Chunder Roy ... 133 
Dhunun Joy Kur vs. Gobind Churn Doss K 
_Mohunt wi, 8 SE 
Kalee Coomar Doss ws. Sheik Anees Ze 
, G. Kanaye Mollah vs. Debnath Roy s IĜI 
-Ghunshyam Chobey vs. Kasheenath Shan- Koobir Sirdar vs. Goluck Chunder Chucker- 

teekaree 4|  butty s. 126 

Gobind Kurmokar vs. Koomudnath Si ita: Kristo Motee as, F ukeer Chunder Khan 140 
charjee —— 148 | Kundurp Narain Singh vs. Bundoo Ram Sein 6 
Golam Bukshee vs. Pulton Sing 162 | Kurruck Monee vs. Gunga Ram Doss vn 135 o 

Golam Ehya vs. Doorga Dyal 17 | Kuralee Churn Bannerjee vs, Modhoosoodun ` ` 
Golam Hossein vs. Okhoy Coomar Ghose 169 Pottar vue 146 
Golam Hyder vs. Poorno Chunder Roy 147 L S : 
Goluck Chunder Sein vs. Khan Mahomed 158 n 
Goor Dyal Paureh vs. Hur Dyal Doss 7 q6 | Lukhee Preea Debea vs, jugeodumia Dabea... 8 
Gooroo Pershad Roy ws, Nimaye Chand M.. S 
Pulshain ce! 25 Ye 
Gopal Chunder Bose vs. Muthoor Mohun Mackintosh vs. Athur Monee es 138 P 
Bannarjee ++ 132 | M&kintosh vs. Watson e e 1230 
Gorachand Koloo Sadookhan vs. Doya Moyee 151 | Mackintosh vs. Woomesh Chunder Boses ... 121 
Gudadhur Bannerjee vs, Nund Lal Biswas .. 145 Mahomed Kalee Shikdar vs. Ali Hossein 
S Chowdhry D 
| H. McDonald as, Munar Roy su I53 
Hameedooddeen vs, Razeeooddeen Ahmed ... 21 | Mirzan Biswas vs, Hills a. ` wg wn 159 
Hem Chunder Chatterfee vs. Poorun Chunder Moheeooddeen Ahmed vs. PrannatR Roy , 
Roy vun 162 Chowdry R ow 142 
PT ee 
Vol IL S gë - A 
j e r S 























e $ "a" a $ 
è $ d 
D S 
L i "e $ j bd R 
EISE ee * TABLE OF CASES (ACT X, RULINGS). =. 
kees. = ge éi Shad: ewes: is le L es 
Mohesh Chunder Chowdry vs, Buneead Khan 121 | Ram Chunder Roy vs. Modhoo Sooduft 
Mookeem Tandal vs. Ali Ahmed vue 193 Mookerjee ° wee TOS 
Mookta.Dossia vs. Shama Churn Ghose* « ... 164 | Ram Churn Bannerjee vs. Kisto Deegar s» 132 
Mookta Kashee Dossia vs, Brojunder Ceo- Ramnath Roy Chowdry vs. Bhaghut Moha- 
mar Roy we 156 pattur e ss 140 
Mugno Moee vs, Hur Chunder Raoot nn 146 | Reazoonissa vs. Biram Sing . 137 
Reazoonissa vs. Oomur » 124 
N. | 
| 5. 
AA Alakan as. dee Tata Chow: Sheobhurn Lall as. Ram Pertap Sing 20 
Si eo Churn Singh vs. Gora Chand Ghose 125 
e eg vs. Afsurooddeen Gees ge Shibeshure e vs, Beckwith Kg rae 152 
Nilmoney Sing Deo vs. Shoobhanee Se Ge B osa! vs. oyani avar i II 
Nobokishen Mookerjee vs. Gopal Shamunt ... 131 PES hat BOSC. EE De 
Nuffar Chunder Shaha vs. Gossain Jysingh i : 
Bharutte ve 144 T: i 
P. ı Tazee Mahomed vs. Ruwoon Mohun Chow- 
' dr ae 2 
Poorno Doss vs, Oojoodhi Proshad we I6 Tarinee Churn Bose vs. Shumboonath Pan- i 
Prosunno Coomar Surma vs. Ram Mohu , day "oe 439 
Sircar + 131 , Tarinee Kant Lahoree vs. Kalee Mohun 
Protab Chunder Singh vs. Kanaye Lal Doss... 7! Surma „ete 123 
Punchanun Koonwur vs, Luckhee Prea - 154 ' Tej Kishen Roy vs. Shib €hunder Bose’... 158 
Thakooranee Dossee vs. Bisheshur Moo- 
R, kerjee l . 29, 142 
Radhanath Sircar vs. Binodee Paul v I5I | Mé . 
Raj Coomar Roy vs. Assa Beebee - 170: Watson vs, Ram Soonder Pandy we 165 
© 
l rere 
g 2o > 
® 
e ki A 
$ 
e S £ 
Se e 
D oe r) 
Š e e oe 
"~ ` r e 
Se l i ee 
i S i e ae 
e 











Li a 
e ,’ S 
Za Ee ` e ` "e , 
á i 
P INDEX 
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i (MISCELLANEOUS APPEALS). 
A. ARBITRATION. . 
EES Arbitrators should ve t : 
ADMISSION. See Limitation (3) S e e Ee Reg GE 
ADOPTION. by the Judge, and on other matters n 
referred to them by the parties, ` 
(1) Property vests in am adoptêd son im- instead of mixing them, all up and 
mediately on adoption, a he giving a general award e 27 
- bea minor . 6 
(2) A Hindoo widow, having power to ATTACHMENT— 
adopt, cannot be compelled to act (1) A decree-holder cannot attach his 
up to that permission ove ib. ‘judgment-debtor’s right to appeal 
or right to future maintenance; nor 
APPEAL. can the Court prescribe to him 
, (1) No— on a question between rival de. ma SE SE Si take for Së 
, creecholilers Sa, 8 realization of his claim, or wha 
property he is to attach 16 
yo fen objector, SE Ge (2) A right of action is not liable to — 18 
parties to a suit . & 
(3) An — does not lie ‘to the High Court (3) Grant of bien Sanr on release of 
from an order of a Collector refus- attached property " 28 
ing to distribute amongst the share- See Appeal (3) 
holders the amount of their shares See Interest (1) 
of the surplus proceeds of a joint 
undivided estate attached and ad- 
ministered under Regulation V., 1812. 17 B. 
(4) A special — lies from a decision pass- | 
ed. before Act XXIII. of 1861 in Benamee. See Sale (1) 
cases of a Small Cause Court nature 19 | : 
(Giel he right reserved to parties in pend- | C. 
ing ‘suits under section 387, Act | i 
VIII. of 1859, does not refer to Sec- , CERTIFICATE FOR COLLECTION OF DEBTS OF De“ 
Be 7: E RA 1832, GE | CEASED PERSONS (UNDER ACT XXVII. oF 1860). 
Caras clans E EE E jh (1) A mother is not entitled to a— in pre- 
a ae i Gëss ference to a husband. Such —, how- 
e (Di An — “dismissed with costs” means ever, will not authorize the husband’ S 
that the appellant should pay the interference with the mother’s pos- 
costs of the respondent 21 session of the landed property 
(7) ene to oe 283, do VI A of which she claims as her own on 3 
1859, an — does not lie from orders 
passed in execution of decree 22 (2) ee e SE E 
Ss e 
8) By section 11, Act XXIII. of 1861, preference to the manager of the 
the power of — is restricted to cases minor’s estate erg, E 
Ee SC Ge ene Soe Wé gp, (3) Court may give permission to carry on 
3 8 suit or execute decree for deceased S 
(9) A special — lies from orders passed person without — e 9 ‘ 
under sections 5 and 6, Act XXIII. 
of 1861 (dismissing — for non-service (4) Judge pee Z ee SE e Sé 
of notice from failure to deposit e tc nd +n the will CUPIMES 
cost’ of issuing the same), and under mentioned in the will ọ “ee 
section 347, Act VIII. of 1859 (re- CHOWKEEDARS. See Evidence. #' 
admitting — dismissed for default Cost? See Appeal (6) 
EE 35 See Interest (2) à i ° 
(10) No — from award of compensation on 
release of attached property 28 D 
(11) The depositing of tulubana in a wrong i 
Court is no ground for the revival e 
of an — dismissed for want of pro- DECREE. 
secution ® we 29 In execution no new directions er. 
e an order for mesne-profits) can be n 
imported into a — un Ce emm 


See Aftachment (1) 


i See Execution of — 
2 See Interest, ‘ S 

` See Furisdiction (1) j 

See Limitation (1) 

See Possession. 

See Sale (1) 

ENDOWMENT (Religious), 

š The right of one of several co-sharers 
in an — to recover possession of the 
land from which he has been ousted 
by the other co-sharers is a personal 
and not a hereditary right. A de- 
cree for that purpose, obtained by 
him; if not executed by him in his 

Š lifetime, will become infructuous - 
after his death. His widow, how- 
ever, can recover in a regular suit 
whatever sums he paid out of his 
own funds for keeping up the ser- 
vice of the idols kii 

EVIDENCE. 

Chowkeedar's receipts and Nazir’s 
reports are not — per se of the service 
of the notice of appeal, &c., but 
must be proved as any other do- 
cumentary — Ge 

EXECUTION OF DECREE. 

(t} A mortgagee decree-holder can pro- 
ceed against any property belong- 
ing to the debtor; but, by doing ‘so, 
throws up his lien on the property 
pledged to him ve 

(2) Section 229, A& VIII. of 1859, appli- 
cable to claimants other than de- 
fendants is 

See Appeal (7) 

See Attachment (1) 

_ See Limitation (2) (3) 

See Possession. 

See Sale (1) (4) 

See Security. 

G. 
e 
GovERNMENT Security. See Certificate (4) 
H. 
, Hiınpoo Law. See Adoption. 
S See Certificate. 
ona See Sale (4) 
1$ . © $ K I. 
INHERITANCE. Seg Adoption {1) 
Ta. © INSTALMENT. 


ee o 


h 


» XXVÍ ee 





KEEN 


DECREE.—(Continued), 


~The mere absence of an endoræ- 
ment on the back of a kistbundee 
cannot prevail against positive 
proof of payment es 


INTEREST. 
(1) The attachment of a detree does not 
Fe deprive the decree-holder of the — 
D * to which he has been declared entitled 
%(2) On costs — ts given even when not spe- 
l cifically mentioned jp (he order ` — 





* INDEX (MISCELLANEOUS APPEALS). 


25 


16 


22 


e, 23 


I0 


21 


J. e 
JURISDICTION. e 

(1) A decree transmitted to, and styuck 
off by, another Court than the 
Court where it was obtained, can 

only be sought to be revived in the 

latter Court éi 

(GO Compensation on release of attached 
property can only be awarded on 

the application of the defendant, by 

the Court which disposes of the 


case ene 
d l e á 
K. $ 
KistBuNDEE See Justalment. e 
E, 
LIMITATION. ` 


(1) Something more than the mere pre- 
sentation of a petition on the part 
of a decree-holder for execution is 
necessary to keep a decree alive ` 

(2) The period of — for taking out execu» 
tion of a decree counts from date of 
final judgment S 


(3) The admission of za debt after execu- ` 


tion is taken out gives a judgment- 
creditor a fresh starting point from 
which to reckon — aa 


M. 


MAINTENANCE. See Attachment (1) 


MESNE-PROFITS. 


(1) What are — liable in execution of de- 
cree; how they should be ascer- 
tained ; and on whom lies the onus 
of proving the actual amount @. 

` (2) On the appeal of the judgment-debtor, 
and without a cross-appeal by the 
creditor, the Appellate Court should 
not increase the amount of — de- 
creed by the first Court to thegcre- 
ditor, but must determine whether 
there is any substance in the objec- 


tions raised by the creditor a 
(3) The principle of calculating — ex- 
plained ES 


See Decree. 


MORTGAGE. 


Where a — is a charge on the whole 
of an estate, before the — can be re- 
moved from any part of the estate, 
the whole — debt must be paid off ... 


See Execution of Decree (1) 
N. - 
NAZIR. See Evidence. 
NOTICE OF Appear. See Evidence. 


O. 


Ogjacrors. See Appeal (2) 
Oxus ProBANDI. See Mesne-Profits (1) 
f D 
A, 


PAUPER, 


H b € 
No necessity for enquiry whether the 
representative of a—isa—also .., 


28 


Ze 


2I 


27 


25 


A 
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e ` S INDEX (MISCELLANEOUS APPEALS) è .- : 
WÉI è © ,° 
PLAINT. S, ° 
Date of ‘presentation of — to be noted... 29 | SALE. : 


e PLeapiyas. See Remand. 
POSSESSION. 


W 
"A person who has obtained symbolical 
— under section 224, Act VIII. of 
1859, thay subsequently ask for actual 
— under section 223, if the terms of 
his decree warrant such possession 
being given 


See Sale (3) 
Privy Councti. ` See Security. 


3 R. H 
REMAND. ° 


A respondent must be held to the 
grounds on which he rested his case 
when the appeal was before the 
Court prior to the case being remanded 

r to enable him to prove a particular 
allegation 


REPRESENTATIVE. See Pauper. 
d 
REVIEW., 


Second applications for — of judgment 
or order 


REVIVAL. See Appeal (11) 
l See Furisdiction (1) 
RIGHT OF ACTION. See Attachment: (2) 
RIGHT OF APPEAL. See Appeal (8) 
l See Attachment (1) 


(1) A*bénxamee or collusive — of property in 


° execution of a decree will not save - 


it from re-sale in satisfaction of the 
decree ies 


(2) Fresh proclamation necessary in case 
of indefinite postponement of — in 
execution of decree 


2 (3) Of ancestral property in execution of 
decree for ancestral debt not affect- 
ed by change of possession ove 


(4) In execution of decree illegal, if made 
on a holiday not a fixed holiday „œ 


SECURITY. 


Decree-holder entitled to execute de- 
cree without — notwithstanding that 
his debtor has a suit which has been 
dismissed, but which he has appeal- 
ed to the Privy Council ns 


5 See Government. 


T, 


TULLUBANA. See Appeal (11) 


W. 


Wipow. See Adoption (2) 
See Certificate (1) (2) 
See Endowment. 


Il 


2I 


24 


20 
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Bhagbut Doss vs. Boloram Doss 20 | Kanto Lall Sing vs. Brojo Lall Sing A; 
Bholanath Butt vs. Mohadeh Shah e 19 
Bhugobutty Debdia 18 dë 
Bipro Protab Sahee ae, Deo Narain Roy 16 
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Mookerjee n 23 N, 
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der Ghose et .. 25} Nazim- of Bengal vs. Mazhur Ali alias Sat 
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alias Bheem Sin ' ae E 
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2 4 INDEX 
j : (CRIMINAL RULINGS). 3 
S : 
A. CHARGE. See Prisoner (1) 
ABDUCTION CHEATING 
. (1) Of a minor girl under 16 years of age - By Chowkeedar un 32 
out of the custody of her lawful 
guardian we H. CONFESSION. 
(2) Of ne ditto with intent eto E | Deputy Magistrate not to act as Ma- 
&c. 15 gistrate and Prosecutor, and take — 
of prisoner 29 
ABETMENT See Evidence (5) 
Of “issue of false certificate of sum- See Murder (3) 
mons e 37 
| CONFINEMENT. See Wrongful — 
ABSCONDING PARTIES. | 
(1) Proclamation and attachment of pro- : CONTEMPT 
perty not authorized for offences Of lawful authority of public servant 
G punishable with 6 months’ EE i by mock bidding for lease of a 
e ment 34 ferry sold by the Magistrate vun 33 
(2) Forfeiture of property of absconding ee 
offender e 63 Records of previous — to be put in at 
A Gesti. close of trial w 38 
Right of -— to cross-examine witnesses 12 See Prisoner (1) 
S E SN (1) See Unlawful Assembly. 
See Murder (3) CRIMINAL BREACH OF TRUST. 
See Re-trial. A constable, who dishonestly mis- 
See Right of Reference to Sudder Court. appropriates to his own use the pay 
See Witnesses (2) of his Thanna Police entrusted to 
` d him, is guilty of — oe 44 
ADMISSIONS. See Evidence (5) 
CRIMINAL TRESPASS. See Insulting Lan- 
APPBAL. guage. 
Although a Sessions ma cannot 
ee Ee ee Pending CULPABLE HOMICIDE NOT AMOUNTING TO 
pending GE 57 MURDER. See Murder (4) (7) (8) 
APPROVER. See Evidence (2) D 
ASSESSORS. DACcOoITY, 
(1) The grounds of each —‘opinion should (1) Presumption of participation in — tot 
be distinctly recorded by the Judge... 6! (2) The definition of — in the Penal Code 
(2) Ought to give the grounds of their is so wide as to extend to what 
opinion, particularly when they differ would have been. treated st: Cases 
from the Judge 21 of plunder under the old law an 60. 
ATTACHMENT. See Absconding Parties (1) 
Ses Forfeiture (1) See False Charge (1) ` 
ATTEMPT. DEATH. See Capital Punishment. 
(1) Prisoner acquitted of — to murder, but D r 
security directed to be taken from peice Nad at . A D 
him for his future peaceable be- person using defamatory ier. daa 
havdur n. 23 sions for the protection of his son’s 
i , interests is not prifileged unless 
(2) Illegality of sentence in case of — to j the imputation is made in good 
bribe public servant 69 ® faith, e, with due care and atten- 
tion an 45 
B. DEFAULT. l 
Bait. See Appeal. Dismissal of case for — 36 
BRIBERY. Sve Illegal Gratification. DESTRUCTION OF VALUABLE SECURITY. 
Tearing a pottah i is — within the mean- 
SS . f ing of section 477, Penal Céde Wi 38 
CAPITAL PUNISHMENT. See Murder (6) Dismissat. See Default, ` wë 
` See Women. Distress. See Sined3) : S 
"Zo, Ill, z vw j ki 
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XXXI1 9 e e INDEX (CRIMINAL RULINGS). : e 
A Wi ke ge $ 
Bes e D : vce 
E. Dä H. 9 
European BRITISH SuBjecTSs. See High Hien Court. ° 
» Court (2) "e: (1) Power of — to order re-apprehengion 
EvIpENCE. ` ` K of an accused 
(1) Discussion as to the propriety of a (2) Jurisdiction of —as a Court of Rg- 
conviction on a charge of false—, , vision over European British sub- 
one of the statements charged jects ; ve 64 
having been made to the Police House Trespass. See Unlawful Assembly, 
under compulsion 
(2) An approver’s uncorroborated — is not I, 
¢ sufficient as proof against other 
. persons 8 ILLEGAL GRATIKICATION. 
(3) What was held to be a sufficient pun- . (1) The taking of &n—to influence the 
ishment in a case of false — in which doing of an official act is sufficient 
the prisoners pleaded guilty before to a legal conviction, whether the 
the Sessions Court DN influence was exercised or not 10 
(4) Using in Court false documents as (2) The evidence of a briber is admissible 
true, besides swearing to their authen- against the person bribed 19 


(3) A person who accepts, for himself or 


ticity 17 
(5) Admissions by’ prisoners to the Police _ for some other person, an — for in- 
not admissible in — we oi ducing a public servant to forbear 
See False — to do a certain official act, is 
See Illegal Gratification (2) EEN under section 162, Penal’ 
See Fury (3) ode . 
See Murder (1) See Attempt (2) à 
EXTORTION IMPRISONMENT. 
By Chowkeedar «© 32 See Fine (2) 
See Furisdiction (1) See Transportation. 
F, ' INSANITY. 
Fong Cuancs, | AVA prisoner who is insane and nie 
(1) Krier ee ES SO e arg 12 fore incapable of making his de- 
Of We ringing @ ere SS fence, instead of being tried, should 
(2) s pr es 32 be dealt with according to sections 
ga Pine A) 389 and 390, Code of Criminal Pro- 
FALSE EVIDENCE. cedure - .® 
Punishment for attempt to fabricate ... 59 (2) Procedure in the case of an insane 
FINE. prisoner 
(t) Cannot be awarded as compensation See Murder (2) 
in a case falling under Chapter XIV., SULTING LANGUKGE 
Code of Criminal Procedure G0 The mere absence of any formal 
(2) EE in default of Gelee e charge of using — in addition to a 
Se charge of criminal trespass, does 
(3) Distress and sale of moveable pro- : not warrant annulment of proceed- 
perty, whether ordered or not by ings 
the officer inflicting the — ib, 
(4) Not awardable as compensation for false i J. 
œ charge of theft — 70. Junge. 
-FORELGNERS. See Fury (1) !' (r) Duty of Sessions — to obey order of 
FORFEITURE. : High Court for re-apprehersion of 
(1) Procedure before declaring — of attach- ' an accused 
` ed property 1 34, (2) Duty of Sessions — to explain con- 
V (2) OF pfoperty of absconding offender 63 $ oe et spiny to j jury E 
FORGERY. i ee Right o eference to udder 
(1) TRe charge of uttering forged docu- Court. 
ments reqyires to be punished se- JURISDICTION. 
CH verely ; ree, TY (1) A Deputy Magistrate cannot try a 
(2) Jurisdiction in a case of — "e 29 case of wrongful confinement, and 
° G extortion 
Ge ' f forgery 
Grievous Hurt. (2) In a case of forg 
A person who, by a single blow with = (3) Tee o Le fea a ee 
a deadly weapon, kills another en- (4) agis bli S OVE ot in di + A e 
tering at dead of night into a dark ing public servant in discharge o 
room, where he and his wife were public functions its 
*esleeping separately, for the purpose "Jury. 
8 ot having criminal intercourse with (1) Requirements of the*law with regard to 
Se her, was held guilty of causing — on the trlal by— of a stranger anda 
= a grave and sudden prevoontion we 55 | foreigner ave 
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ib, 


57 
70 


28 


28 
29 
53 


68 


14 


e INDEX (CRIMINAL RULINGS). ° 


Jury.—(Continued), 
(2) Sentence when Judge differs from— 
(3y Iteis De province of a—to weigh 
the evidence as to the truth or 
fatsity of the evidence, and to judge 


of the intention 
See Fudge (2) 
See Right of Reference to Sudder 
Court, 
L 
LAND DISPUTES. i 


(1) Procedure in cases of— 

(2) A Magistrate is quite justified in pre- 
venting a person from entering upon 
land in the possession offanother 

See Surisdiction (3) 
See Right of Private Defence (2) 


LANGUAGE. 
LURKING House TRESPASS. 


Whether cumulative punishment for — 
and theft is legal 


| M. 
MAGISTRATE. See Furisdiction (2) 
MISCHIEF. See Unlawful Assembly. 


MOVEABLE PROPERTY. See Fine (3) 


Municrpat Act (IV. op 1864, B. C.). 

(1) Levy of fines by Joint Magistrate— 
Record of proceedings—Obstruc- 
tions—Not keeping ground clean 

(2) Liability to punishment for nuisances .. 


See Insulting — 


MURDER. 

(1% Discussion as to the sufficiency of the 
evidence in a case of —,and the ne- 
cessity of applying to Government 
for a pardon on behalf of the pri 
soner a 

(2) Discussion as to insanity in a case of - — 

e (3) Case of conviction of —on the confes- 
sion of the accused, together with 
evidence as to his conduct both be-- 
fore and after the — 

(4) What is necessary to change — into 
culpable homicide not EEN 
to — 

(5) A is.guilty of —if he several times 
kicks B who, after having been se- 
verely beaten, has fallen down sense- 
less ies 

(6) Sentence of transportation for life, in- 
stead of death, in a case of — 

(7) A person found. guilty of striking the 
deceased with the knowledge that 
the act was likely to cause death is 
guilty of —-,and not culpable homi- 
ctde not amounting to — 

(8) The absence of premeditation will not 
reduce the crime from — to culpable 
homicide not amounting to — sit 

See Attempt (1) 


N. 
NUISANCES. See Municipal Act (2) 

O. a 
OBSTRUCTIONS. 


See Municipal Act (1) 
Sé A 


® ‘ "Té e 


| P. 
29 | PLUNDER. , See Dacoity (2) 


POLICE.. R . 
(1) Compulsory statement to — 
g (2) Admissions by prisoners to — WC 
(3) Cheating or extortion by chowkeedar ... 
(4) Criminal breach of trust by constable ... 


Possession oF LAND. See Land Disputes. 


PRISONERS. 
| (1) Charged with graver offence, but con- 
| victed of lesser offence vse 
ol (2) Pursuit of escaped — 
See Confession. 
See Evidence (§) 
See Right of Reference to Sudder Court. 


, Process. See Abetment. 
PROCLAMATION. See Absconding Parties (1) 


19 


i PUNISHMENT. 


i Enhancement of — under section 75, 
Penal Code ane 
See Lurking House Trespass. 


R 


19 


RECOGNIZANCES. 


No — from persons acquitted 
See Attempt (1) 


RECORD 


l 
i Of proceedings in cases under Chapter 
j XV., Code of Criminal Procedure .., 


33 RE-TRIAL 


57 - 
In the absence of the accused, a mere 
| nullity ene 


RIGHT OF PRIVATE DEFENCE. 


(1) Case of exercise of — of property 
against a thief resulting in his death. 
I, (2) Ina case of land-dispute 
9 (2) In a case resulting in harm other than 
death ‘ 


= RIGHT oF REFERENCE to SUDDER COURT. 


II A prisoner, by claiming —, does not 


lose all right to the opinion of the 
Judge, and to appeal on the facts 
upon a trial by jury 8 


Zemindars not liable for sudden — 
, ROBBERY. 
What constitutes — 
S. e 
See Fine (3) e 
See Attempt (1) 


SALE. 
, SECURITY. 


, 28 SENTENCES. 


(1) Contemporaneous — not justified by the 
Penal Code 
(2) Suspension of — pending appeal Se 
See Fury (2) 
See Unlawful Assembly. 


i 
: 
| To 
| 
J 


40 


THEFT. 
(1) What constitutes — 
(2) In dwellirsg-h@use by constables, 


Ai 
68 


17 


33 


60 


54 


14 


13 
57 
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THEFT. —(Continued). | | Me 4 S 
Whippi b titut ` 
(3) E ne ey Cera S ee eae VALUABLE SECURITY. See Destruction of —~ 
of — in dwelling-house E s W KR 
` See Fine (4) War. e ps 
" See Lurking House Trespass. R Punishment for the offence of waging 
See Right of Private Defence {1) —with an Asiatic Power in alliance 
TRANSPORTATION, with the Queen $ 
Substitution of — for imprisonment ,,. 44| WHIPPING. See Theft (3) 
e TRESPASS, See Criminal — WITNESSES. i 
See False Charge (2) ' (1) Summonigg of— not named by pri- 
See House SEN soner before Magistrate . wee 
See Lurking House — (2) Examination of — for the defence ` 
TRIAL.— See Fury (1) (3) Attendance of Hindoo ladies as — Ke 
See Re-trial. (4) Officers afresting under civil process 
judgment-debtors cited às — are not 
U. protected ae 
UNLAWFUL ASSEMBLY. SEENEN 
No separate convictions and sentences WOMEN. 
necessary for house trespass and Pregnant — exempt from capital pun- 
-»» mischief committed by members of t >z, ishment sees 
an — armed with d.adly weapons ... 54 | "See False Charge (1) 
UTTERING, See Forgery (1) WRONGFUL CONFINEMENT. See ¥urisdiction (1) 
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Abdool Gunnee + 40 | Keifa Sing 16 
Abdool Settar 35 , Kerut Sing ar T 
Akal Mahomed ° 2 18 | Kheru Poramanick 68 
Ameerooddeen 22 | Khoyrut Ally Beg 60 
Anund Chunder Chuckerbutty 33 Koordan Sing vun I5 
Azghur Sikdar , 47 | Kurrim Bux 12, 23 
B. Li; 
Beda Sing 41 | Londley e, Sch 
Begum Sing ip, | Luchen 6, 19 
Beharee 23 M. 
Beria Bazikur 38 | Madaree Chowkeedar 2 4 
Bishonath Sircar 63 ` Mahomed Elim Abdoo! Kurrcem , 40 
Bochun Mollah e ` 47 : Majid Ally 29 
Boidnath Sing 29 ' Mehir Khan th, 
Brae 64 Mina Nuggerbhatin 16, IG 
Bushmo Anent 21 Mitto Sing e, A 
C. Modhoo Paul ae Lë 
Cassy Mul Modhoosoodun Day a. OF 
Chukkun <8 re Mohesh Chunder Sircar ma ES 
Chullundee Poramanick gg "` Mohun Sing oe 15 
Chundrai Sikdar 36 | Moluck Chand Khalifa 17 
Chandro Kant Chowdry 68 | Mooroli Kinkur Mookerjee 57 
i ı Moorut Sing 4I 
F. | Mosad Mollah Jahir 47 
Fagoo Khan 22 , Muddun Mohen Poddar vun 33 
Fugul Ali 19 Munnoo Sikdar un 47 
Fuque@r Soleen 47 N. 
G. Nathoo Doss 12 
Gheema Sing di ` Neemoo Pootoo 59 
Ghoghan Sing ib. Nijanund Ee 
Gholam Mustafta 20, Nilkant Sing 41 
Girdharee Ram 70 ' Nil Madhub Sircar 22 © 
Gobind Bagdee 1 Nittar Mundle oe 38 
Gorachand Barick 6o : Nobin Chunder Chuckerbutty ‘sa: I9 
Ll. | Nobo Coomar Bannerjee e 21. 
Hissamuddeen 37 ' Nogena Ourut 6.4 
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Raj Koomar Moitro was 
Ram Dbdyal Doss . l Cie 
Ramnarain Chowkeedar 

-Ramnath Gwala ou 
Ram Rutten Dutt 

Reazooddeen 

Rookni Kant Mozoomdar . 

Ruhmun Khan 
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Saboo Khan 

Satoo Sheikh 

. Seetanath Roy . 
Seetul Chunder Bagchee 
Shah Mahomed ` 

Sham Soondur Ghosal 
Sheho Seehoy Sing 
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Sunkur Roy 
Soadut Khan 
Sodagur Sing 
Soondur Putnaick 
Sree Churn Mul 
Stevenson 
Subdar Meeah 
Suroop Napit - 


Tanoo Sikdar ° 
Tarachand Saut 
Tepoo 

Tonooram Mallee 
Tussuduck Hossein 
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, 489.—Fine is an additional, 


CRIMINAL LETTERS. 


. 368.—Procedure in cases of gi giving false 


evidence and forgery 


378.—Lurking house trespass and 
theft—Punishment for two simultane- 
ous offences covered by two different 
sets of facts e e ii 


379.—Process of attachment cf property 
cannot issue in cases triable under 
Chapter XV. of the Code of Criminal 
Procedure . sae 


. 428.—Recovery by a Judge of a fine 


imposed by his predecessor 


, 450.—Breach of contract of service— 


Enforcement of performance of an order 
passed ‘by a Magistrate under Act XIII. 
of 1859 -> 


. 452.—Form of charge in a case of Get 


pable homicide ` mt 


murder 


amounting to 


, 454.—Dying declarations—Belief of danger 


of approaching death 


. 457.—Appeal from order of a Subordi- 


nate Magistrate of the first class lies 


to the Magistrate of the district, and 
not to the Judge see 
458.—Giving (not fabricating) false 


evidence in making false verification— 
Gommitment—Hard labour how defined 
under the old Regulation—Framing of 
charge 


- 459.—Jury (charges to)—Abettors geg 


present—Previous conviction 


. 460—Framing of charge—Grievous hurt 
. 470.—Charges against insane persons ... 


. 477-—Framing of charge—Attempt to 


commit murder 


. 478.—Framing of charge eer in 


causing miscarriage) 


480.—Section 415 of the Code of Cri- 
minal Procedure (period of appeals) 
not applicable to cases referred under 
section 434 


485.—Procedure in cases of contempt 
of Court - de 
not an al- 
ternative, punishment for giving false 
eviderce—Form of sentence of 7 years’ 
transportation on a prisoner convicted 
under section 376. Penal Code—At- 
tendance of witnesses before the Ses- 
signs Court 


. 495.—Dishonestly using, as genuine, a 


forged document before the Penal Code 
became Law—Framiag of charge wae 


. 506.—Form of charge in case$ of mur- 


der san 


wé 


D 


No. 
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— ee e — See 


512.—Framing of charge in the case of 
offences punishable in the same manner 
as giving or fabricating false evidence or 
as forgery 





. 513 —Belief of a prisoner’s gue 


statement against evidence See 


, §16.—Framing of charge under section 


149, Penal Code, relating to the commis- 
sion of an offence while being a member 
of an unlawful assembly aus 


. 518 —Framing of charge of abduction of 


a woman to compel her marriage 


- 519.—Former conviction or acquittal bars 


prosecution for same act charged on a less 
offence 


oes 


. 540.—Realization of fines—Section 70, 


Penal Code 


. 550.—Relative to the system of preparing 


returns of average duration of cases, and 
the object of the separation between cases, 
in which Police Agency is and is not em- 
ployed—Anxiety of Magistrate or any 
Judicial Officer to obtain a conviction 
reprobated 


, 592.—Commitment to the Sessions on a 


charge of hurt 


. 605.—Revival of stale charge of contempt 


by Court other than that in which it oc- 
curred 


. 609.—Addition of charge of hurt 


613.—Receiving property stolen in the 
commission of dacoity aT 


622.—Irrelevant or hearsay evidence need 
not be recorded—Reasons for refusing to 
examine a witness for the defence, to be 
clearly stated 


sea 


. 627.—Criminal breach of trust in respect 


of property entrusted to accused as a ser- 
vant—Framing of charge 


. 632.—-Abettors present are principals of 


the second degree—Abetment—Sentence 
of transportation otherwise than for life 
under section 412, Penal Code 


. 633.—Using as genuine a forged - deed 
of sale ges 
. 643 —Conversion of impsisonment into 


transportation—The term “ plaintit” 

inapplicable to criminal appeals— 
Charge of taking away a married woman 
with a criminal intent by whom to be 
made—Wrongful confinement under sec- 
tion 346, Penal Code, how to be described 


. 648.—Legal . majority of Jurors—Coun- 


terfeit coin (framing of charge)— 
Judgment of Court—Absence of wit- 
nesses for Prosecution not to be com- 
mented on in charge to fury œ (A? 


. 651.—Examination of accused to be 


taken down in his own vernacular, as 
well as in that of the Magistrate , 





10 
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No. 653.—To constitute a sufficient cause for 
the non-attendance of a witness, there 
must be some impossibility, moral or phy- 
.sical, to his produttion—A charge. of 


murder should not omit the fact of death - 


or the name of the deceased 


No. 654.—Finding to describe accurately the 
description of culpable homicide not 
amounting to murder of which a prisoner 
is convicted—-Abettor present when 
offence committed—Judge is bound, after 
conviction, to pass some sentence eg 


No. 667.—Charge to state that a dao is an 
instrument for cutting—Substitution of 
transportation for imprisonment vee 

No. 675.—Culpable homicide and grievous 
hurt to be separately charged—Same 
offences when committed by members of 
an unlawful assembly cs 


No. 677.—Judge not justified in passing light 
sentences because he thinks the evidence 
insufficient—Duty of Judge defined with 
reference to the Jury sie 

No. 679.—Amendment of warrant as to the 
time of commencement of sentence 


No, 684.--Sentence of transportation for 10 
years for dacoity not regular—Proper 
course in such a case—Power of Magis- 
trate to refuse to summon witnesses cited 
for the defence 


No. 678.—Theft and criminal misappropri- 
ation to be separately charged—-Judge to 
express opinion on verdict of Jury 


No. 686.—Framing of charge—False person- 
ation—Abetment—Taking illegal gratifi- 
cation for the exercise of personal in- 
fluence with a public servant—Witness 
bound to answer all questions whether 
tending to criminate himself or not Weg 

No. 687.—False declaration — Framing of 

` charge ~Tender of conditional pardon ... 


No. 688.—Committing mischief by fire, with 


the intention of causing. the destruction 


of a building, &c.— Complainants are — 


witnesses — Procedure when complain- 
ants are absent, and their evidence is 


necessary ` 


‘No. 689.—Charge of making a false docu- 
ment—Judge bound to direct the Jury@ 
°” on points of Jaw, and to act on his view 


of the law de 


No. 691.—Bodily suffering no ground for 
compensation under section 44, Code of 
Criminal Procedure ° 


d 
No. eA Assistant Magistrate acts 
without jurisdigtion in allowing with- 
drawal of charge ot adultery with a 
`" wen oacompromise ° ° 


tte 
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. 816.—Notes of 


726.—Imprisonment in default of pay- 
ment of fine is a punishment for the de- 
fault, and not a substitute for the fine ... 


e 
733.—Witnesses not cited for the pro- 
secution, but considered material Sy the 
Court, should be summoned to appear ..: 


.750—Limit of imprisonment for the 


offence of attempting to fabricate false 
evidence—Framing of charge in a case 
of theft and receiving stolen property 


. 776.—Frarfing of sharge of abetment 


. 777.-—No one bound to give information 


of a murder—Compensation to each of 
several individuals to be specified 


779.—No one bound to give informa- 
tion regarding an ordinary theft 


. 783-—No legal provision for realization 


of fines imposed for breach of Salt Laws... 


. 789.—Imprisonment in default of par, 


ment cf fine does not absolve from lia- 
bility to the levy o the fine by dis- 
tress and sale of moveable property 


795.—Trial of subordinate prisoners not 
to be deferred, because the principal 
offenders have not been apprehended 


eee 


, 2728.—Diet-money of persons directed 


to be confined in the Civil Jail, under 
section 21, Act XXIII. of 1861, for con- 
tempt of Court rege 


.802,—Jurisdiction. of Judge under sec: 


tion 435, Criminal Procedure Code — No 
acquittal without trial — Power of Ma- 
gistrate to allow a fresh prosecution 


. 804.—Magistrate not precluded from 


ordering the trial of a person who had 
been before a Subordinate Magistrate 
under Chapter XIV., Criminal Procedure 
Code, but discharged without the evi- 
dence of the witnesses for the prosecu- 
tion being heard sa 


810.—A case of murder should not be 
struck off, because the accused is under 
treatment in a Lunatic Asylum and in- 
capable of making his defence 


. 814.—Trial’ by Magistrate of parties 


charged with drugging or poisoning not 
committed within his district—Transfer 
of cases or appeals from’ one jurisdic- 


tion to another—Concurrent jurisdic- 
tion in neighbouring districts to, hold 
preliminary enquiries into cases of 
thuggee is 


evidence by Police 
Officers to be verified—Grounds of re- 
mission of capital punishment to be 
stated—Adjournment of case with a view 
to the Court summoning a material 
witness 


19 No, 821.—Abetment of breach of contract s. 
e 
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ib, 


22 


23 
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Courts 
No. 8.—Contingent Bills 


No. 9.—Admission of copies of judgments 
as exhibits 

‘No. 10.—Early registration of oe en- 
joined 

No. 11.—Uncovenanted Civil Judges not to 
hold appointments in districts in which 
they are interested in land—Form of 
annual certificate prescribed ass 

No. 12.—Returns by Small Cause Court 
Judge presiding over more than one 
Court 







No. 3.—Calling attention to A&. XIIL of 
1865 

No. 4.—Procedure regarding the record by 
Sessions Judge of the opinions of As- 
sessors and verdicts of juries 

No. 5.—Registers of Convictions to be kept 
according to a form prescribed 

No. 6.—Arrangement of records by Sessions 
Judges and Magistrates 
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ib. 
76, 
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CIVIL CIRCULAR ORDERS. 


No. 72—Returns called for from Small Cause 








No. 13.—Memoranda sent to the Office of 


Registration of Judgments recorded in 
English to be in English also 


.14.—Jujgments of Judges sitting in 


appeal under A&t X. of 1859 to be com- 
municated to the Court of first instance 
through the Collector of the District 


»1§~—The salary of an appointment not 


to be drawn by a person not holding or 
conducting the duties thereof 


. 16.—Closing of the Civil Courts for the 


Dusserah Vacation 


.17.—Rules for examination of candi- 


dates for employment as Mofussil Minis- 


. terial Officers 


No 7.—The salary of an appointment not 


to be drawn by a person not holding or 
conducting the duties thereof 


No. 8.—Trial of murder cases — Dusserdh 


Vacation e 


No. 9.—Use of English as the langyage for 


the record of evidence in cases trie@ in 


Courts of Session r 
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Mr. John J. Doyle US. Khooseeal Khan, 
Limitation—Su# for, balance of account and 

fresh advance for cultivation of indigo .. =I 

Jodoonath Bhuttacharjee vs. Nobokisto Mookerjee. 
Limitation—Suit to recover consideration- 
money df dur-putnee cancelled by sale of 


putnee for arrears of rent 2 
Alamja Beebee vs Gooroo Churn Roy. 
Jurisdiction—No suit for money paid out of 
Court in execution of decree 3 
Rajkisto Roy vs. Denobundhoo Surmah. 
Limitation—(Period of—not affected by holi- 
days) 5 


Huro Chunder « ‘Roy vs. Monee Mohinee Dossee, 
, widow of Doorga Churn Singh. 
Limitation—Admission by debtor in a writing 
addressed to a third party 
No. 2250.—Clerk of Small Cause Court 
(Powers of)—Execution of decree— 
Moveable property beyond jurisdiction of 
Small Cause Court : 7 
No. 2494.—Limitation—Execution of de- 


Mr. J. J. Doyle vs. Khosal Mundle. 

Review, of judgment (on reference from 
Small Cause Court) tb. 

Rajah Indoobhoosun Deb Roy vs. Mr. Thomas 

J. Kenny. 

Cutting trees—Damages—Lease—Laches of 
lessor— Limitation 
Hureenarain Chatterjee ws. J. W. Smith. 

Transfer of decree by sale after attachment 
—Payment or adjustment by judgment- 
debtor to original decree-holder in fraud 
of purchaser ie Os 


3 
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| factory (Section 8, Act XIV. of 1859, 
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, SMALL CAUSE COURT REFERENCES. `“ 
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| Mr. John Doyle vs. Edoo Gazee. ° 

| Limitation—Verbal admission of balance on 
hearing account read, unavailing—Sube 
sequent advance—Suit for balance of 
accounts between ryots and an indigo ° 
not applicable) 13 

J. W. Smith vs. Gopal Sheikh. 

Jurisdiction (of Small Cause Court)—Suit 
for damages not exceeding 500 rupees 

under a kubooleut under which higher 

damages may be payable—Cause of ac- 

| tion (Refusal to perform Ee 
Onus Probandi 14 


Saroda Soondery Debea vs. Wooma Churn Sircar 
Saroda Soondery Debea vs. Tarinee Churn Shah. 


Contracts between zemindars and putnee- 
dars under section 10, Regulation XX., 
1817 oe affected by Act VIII. of 1862, 





B. C)—Maintenance of canned 
daks 17 
Dheermoney Dossee vs. J. C. Croft. 
Suit for damages (by lessor against third 
20 


party) ree 
Mothoora Lall Paul vs. Chrinebash Dutt and 
Chunder Mohun Dutt. 
Limitation—Goods supplied to dealer for 


retail sale 24 
No. 2912.—Section 4, Act XXII. of 1861, 
applicable to Small Cause Courts— 
Breach of contract (joint or seve 
liability)—Use of Latin expressions 
prohibited viv. “25 
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REFERENCES FROM THE RECORDER OF MOULMEI, SC, 
Grasemann and Co. vs. J. Littlepage. | Grasentann and Co. vs. Gardner, Btooke, and Go. 
Bills of Ling (refusal of Master of ship ' Damages—Non-delivery of goods—Lord’s- 
to sign, in particular form)—Damages ... 1 | day Act (29 Charles II, c. 7) not appli- 
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e.’ (PRIVY COUNCIL). 
A E | Documents, 
i Production of — (and particularly title- 

ADOPTION, 


(rt) A registered deed of permission to adopt, 
which contained no words of devise, 
was held not to be of a testamentary 

. character D 

(2) An adopted son takes by inheritance, and 

-not by devise ‘ies 

(3) Of a son to the great-grandfather of last 
taker geg 

(4) New heir by — cannot deprive widow of 
vested interest in her husband's unli- 
mited estate ane 

(5) Mere gift of power of —to a widow 

À cannot defeat the estate of the heir 

of a deceased son vested in posses- 
sion 


KEN 


AGREEMENT. 
(t) For lease of azemindary - 
(2) Recovery of debt upon alleged — 


APPEAL, 

(1) Leave to — to Privy Council how to be 
reguiated with regard to value includ- 
ing interest ons 

(2) Restoration of — to Privy Council dis- 
missed for want of prosecution 

(3) From interlocutory orders not compul- 
sory 
See Costs. 

See Limitation (2) 


è B. 


Bounpary DISPUTE, 


Settlement of Pergunnah Havelee .., 
BuNKuR RIGHT i e 
C, 
COMPROMISE. See Partition, 


Costs. f 

The recovery of — by E. I. Co. for pro- 
secuting appeals by virtue of the 3 
and A Wm, IV. c. 41, does not consti- 
tute “a public right” within the 
meaning of Regulation II. 1805, 
enabling the Government to sue not- 


withstanding the lapse of time 
CHAMPERTY Ki 
D. 
DAUGHTERS. See Inheritance (2) 


DECREE. . a 
j Recovery of money paid wnder — or 
judgment 


DEVISE, See Adoption (ai (2) 


33 
50 


36 
45 


I9 


31 
33 


II 


deeds of talookdars) in the Courts of 
India attended with danger , 


E. 


ENHANCEMENT. 

The objection that the documents 
relied on by the defendants in sup- 
port of their mokurruree title con- 
tain no expressions importing the 
hereditary character of the alleged 
tenures was held to be not one 
open to the plaintiff in a suit for — 

EVIDENCE ; 

Necessary to establish the existence 
of an old shikmee talook 

See Documents. 

See Partition. 


G. 
See Adoption Lei 
H. 


HAVELEE. See Boundary Dispute. 
Hinpoo Law. See Adoption, 
See Inheritance. 
see Testamentary Disposition, 


I, 


GIFT, 


INHERITANCE, 
(1) Succession of the heir of the last full 
owner ‘ue 
(2) According to the Hindoo Law, in Bom- 
bay at least, sisters are heirs of their 
brothers. The marriage of daugh- 
ters and their marriage portions do 
not exclude them from participa- 
tion sei 
See Adoption (2) (4) (5) 
INTEREST. See Appeal (1) ; e 
INTERLOCUTORY ORDERS. See Appeal (A). 


INTERVENTION. See Resumption (1) a 


Je, 
JUDGMENT. See Decree. 


JURIgDICTION 
Of Fouzdary Court 


L. 


LAKHERA]. See Resumption. 

| Lease. See Agreement (1) 
LEGITIMACY. See Mahomeđdan Law, a? 
LIMITATION e 


(1) Of suit by pugchaser at sale for arrears 
of revenue 


` e 


ZS 


vd 5 


P 


(2) Recovery of costs by E. H Co. for 


. prosecuting appeals by virtue obs the, 


3 and-4 Wm IV.,c. 4! ër 


M. 


MAHOMEDAN LAW. 

According to the —, the legitimacy or 
legitimation of a child of Mahome- 
dan parents may be presumed or in- 
ferred from circumstances without 
proof, or at least without any direct 
proof, either of a marriage between 
the parents, or of any formal act of 
legitimation 


MAINTENANCE sas 
MARRIAGE. See Inheritance (2) 
See Mahomedan Law. 


MOKURRUREE. See Enhancement. 
Maintenance e 


O. 


Onus PROBANDI 
On ithose who insist on the separation 
of lands from the general lands of 
a zemindary and on their settle- 
ment as a shikmee talook 


e 


E: 


PARTITION. 

A deed of — between two brothers 
based on a compromise of soit, 
ratified by a decree of the Sudder 
Court, and putting an end to litiga- 

~ tion previously entered into by 
their father, cannot be set aside 
Without strict proof of haste and 
precipitancy of the settlement in 
equality, restraint, or coercion, or 


fraud 
PHULKUR RIGHT 
PRESUMPTION. See Mahomedan Lav. 
e 
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REGISTRATION. e 
(1) Of a talook or of the sunnuds cyeat- 
ing it, not absolutely necessary to 
prove the creation of the - 
look before the Decennial Settle- 
ment oon 


(2) Construction of Act XIX, of 1843 


Res JUDICATA. : 
Section 16, Regulation Ill, 1793, ap- 
j plicable to what cases 


RESUMPTION OF INVAL?D LAKHERA],. 
(1) Intervention by zemindar.- 

{2) Finality of decrees of Special Com- 
missioners 


Of Bunkur and Phulkur ae 
See Costs, 
REVIEW OF JUDGMENT. 
Grant of — by Special Commissioners 
under Regulation HI., 1828 7 


S. _ 3 


RIGHT 


SALE FOR ARREARS OF REVENUE. See Limi- 


tation (ri 
SHIKMEE TALOOKDARS. See Talookdars. 


Sisters, See Inheritance (2) 


SPECIAL COMMISSIONERS UNDER REGULATION 
(IL, 1828. See Resumption (2) 


Succession. See Inheritance. 


CN 


TALOOKDARS. ` 
Relating to shikmee— rT 
See Documents. 

TESTAMENTARY DISPOSITION. 


Power of — by Hindoos in Bengal ... 


- See Adoption (1) $ 
Dre-Drrns See Documents. 
W. 


See Adoption (4) (5) 
See Testamentary Disposition. 


WIDOW. 
WILL. 
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TABLE OF CASES 


(PRIVY COUNCIL), 





B. 


Bhoobun Moyee Debia e, Raħ Kishore 


Acharjee 


~ 


Birjobuttee vs. Pertaub Sing 


D. 


Doorga Purshad Roy Chowdry vs. Tara 
Purshad Roy Chowdry ans 


SF ischer vs. Kamala Naiker 


G. 


Gopal Loll Tagore vs. Tilluk Chunder Rai 
Gooroopersad Khoond vs. Juggut Chunder .., 
Government of Bengal vs. Shurruffutoonissa... 


H. 


Hetnarain Sing vs. Modnarain Sing 
o 


K. 


Katchy Kullyana Rungappa Kalaka SE 
. Oodgiar vs. Baloosamy Chetty 


Vol, Ill, 


36 


33 


31 


SI 


50 


L. 


Leelanund Sing vs. Moheshur Sing 


M. 


Mahomed Bauker Hossein Khan Bahadoor 
us. Shurfoonnissa Begum 


Moheshur Sing vs. Government 


oe 


Shama Purshad Roy Chowdry gs, 
Purshad Roy Chowdry 


Sreenath Bhuttacharjee 
Gangooly 


Hurro 


vs. Ram Comul 


Surnomoye vs. Sutteeschunder Roy 


Sutteeschunder Roy vs, Guneschunder 
V. 
Venayek Anundrow vs. Luxoomeebaee 
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Wise vs, Bhoobun Moyee Debia 
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The Geehkly Reporter, 


APPELLATE HIGH COURT. 





The oth May 186s. 
Present: 


The Hon’ble C, B. Trevor and G. Campbell, 
> Fudges. 


- Limitation—Registration of Suit. 


Lé 
d 


Case No. 3171 of 1864. 


Special Appeal from a decision passed by 
the Additional Fudge of Dacca, dated 
the goth Fuly 1864, affirming a decision 
passed by ‘the Suddev Ameen of that District, 
dated the 25th April 1863. i 


Juggobundhoo Bose and others (Defendants), 
d “Appellants, 


Versus 


Gour Monee Dossia (Plaintiff), Respondent. 


Mr. A. E Lingham and Baboos Chunder 
. Madhub Ghose and Sreenath Banerjee 
for Appellants. 


Baboos Onocool Chunder Mookerjee and 
Kalee Mohun Doss for Respondent. 


The law does not declare that the date of registry of the 
plaint shall be taken to be the date of institution ot a suit. 
A plaintiff, who has dona fide instituted his case within 
time, will not be prejudiced by delay in registration. 


PLAINTIFF sued to reverse an order of the 
thakbust authorities passed on 26th May 


1859. 


The defendant pleaded limitation, inas- 
much as the present suit was not instituted 
till 27th May 186%, and also that the 
lands in dispute belonged to him, and not to 
the plaintiff. 





The first Court gave plaintiff a decree, 
and, on appeal, the Judge held that limita- 
tion did not apply, and affirmed the order of 
the first Court on the merits. 


Defendant now appeals specially, urging 
that the suit was registered on the 27th May; 
that the date of registry must be taken to 
be the date of institution, and that plaintiff, 
therefore, is clearly out of time. 


The lower Courts both found that the 
plaint was filed on the 26th May. There is 
nothing in the law declaring that the date of 
registry shall be taken to be the date of the 
institution of a suit; and though a plaint 
should be registered as soon after it is pre- 
sented as possible, yet any failure on the 
part of a Civil Officer to act with proper 
despatch in this particular will not prejudice 
a plaintiff, who has bond fide instituted his 
case within time; and, as this seems to be the 
case with the present plaintiff, we dismiss 
the special appeal with costs. 


of 


The gth May 1865. , 


Present Y 2 


The Hon’ble C. B. Trevor and G. Campbell,. 
> Judges. 


Jurisdiction—Suit between ryots (for illègal ap- 
propriation of produce)—Mesne-profits, 


Case No. 3167 of 1864. 
Special Appeal from a decision pagted by 


Mr. A. Pigou, Fudge of Hooghly, dated . 
the rith August 1864, affirming a dæi- 


sion passtd by the Additional Sydder 


d ô ? 
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Ameen of that District, dated the roth | therefore, to interfere in special appeab, but 


October 1863. 


Joy Kishen Mookerjeé and others (Defend- 
ants), Appellants, 


VETSUS 
Jodoonath Ghose.(Plaintiff), Respondent. 


Baboos Banee Madhub Banerjee, Mohin- 
dro Lall Shome, and Pearee Mohun Moo- 
kerjee for Appellants, 


Baboo Kishen Succa Mookerjee for Re- 
spondent,. 


A suit by one ryot against another for damages on ac- 
count of illegal appropriation of the produce of the land, 
including the ryot’s profits, by the defendant during cer- 
tain years, is not a suit for mesne-profits, and is, there- 
fore, unaffected by section 11, Act XXIII. of 1861. The 
question regarding amount cannot be settled in execu- 
tion, but by separate suit. 


PLAINTIFF first brought a suit for posses- 
sion with mesne-profits of certain land of 
which he had been dispossessed by the de- 
fendant, Joy Kishen Mookerjee. 

The Courts gave him a decree for posses- 
sion and wasilat for 1266. He now sues 
for what he calls the mesne-profits of 1267, 
1268, and 1269, that is, from the date of the 
former decree to the date of his acquiring 
possession under it. 

Both the lower Courts gave plaintiff a 
decree, though the sum decreed by both 
Courts was not the same in amount 

The defendant now appeals specially, 
urging that the present separate suit for 
mesne-profits between the date of the pre- 
vious decree and possession acquired under 
it will not lie; that the question regarding 
their amount should have been settled un- 
der section 11, Act XXIII. of 1861, in execu- 
tion, and not by separate suit; and that, con- 
-sequently, the order of the lower Courts 
should be reversed, and the plaintiff’s suit 
dismissed with costs. 

We dq not look upon the present suit as 
one for mesne-profits at all. It is a suit by 
one rist &gainst* another tenant for dam- 
ages on account, of the illegal appropria- 
‘tion of the produce of the land, including 
the ryot’s profits; by defendant duringecer 
tin years, and it is measured at the value 
‘of that’ produce with certain deductions on 
account of expenses of cultivation. Such 
a suit, we think, is unaffected by the terms of 
section 11, Act XXIII. of 1861; and though, 
doubtless, the words ‘“mesne-profits” have 
, been ued incorrectly, such incorrect usage 
wall not affect the plaintiff’s right to bring an 
actign of this nature.. We ste no reason, 


% ‘ 8 


reject the application with costs. 


The 10th May 1865. e , 
Present : 


The Hon’ble C B. Trevor and G. Campbell, 
Fudges. 


Decision (Effect of, in one appeal by High Court 
on two others before Judge). 


Case No. 3356 of 1864. 


Special Appeal from a decision passed by 
the Fudge of Dacca, dated the 22nd August 
1864,. reversing a decision passed by the 
Principal Sudder Ameen of that District, 
dated the 28th December 1859. 


Mr. G. Gregory, executor to the estate of . 
Mr, Catherina Arratoon (Plaintiff), da, 
pellant, , 


VeErSUS 


Huree Kishore Roy and others (Defendants), 
Respondents. 


Mr. C. Gregory and Baboo Kalee Mohun 
Doss for Appellant. 


Baboos Kishen Kishore Ghose and Hem 
Chunder Banerjee for Respondents, 


Of three suits by different parties against the same 
defendant, the appeal lay in one tothe High Cour and 
in the other two to the Judge. The Judge postponed 
the two cases before him until the decision of the High 
Court, when, taking it as a precedent, he decided, ac- 
cordingly, in favour of the detendant. HELD that the de- 
cision of the one case, though not strictly a pre-adjudica- 
tion binding on the other two plaintiffs, was,nevtheless, 
a good guide to enable the Judge to arrive at acorre¢t 
finding on the facts. 

THREE cases brought by three parties claim- 
ing shares in the same land as against a neigh- 
bouring zemindar were tried together. In 
one, the amount being beyond the limit, the 
appeal lay to the High Court; in the two 
Others, the appeal lay to the Judge. The 
two cases before the Judge were postponed 
to await the decision of the High Court; and, 
that being given in favour of the respondent, 
the Judge on that ‘precedent’ decided the 
other two cases in his favour. Strictly, the 
decision of one cise was not a pre-adjudica- 
tion binding in law on the other to claim- 
ants, as the Judge would seem to put it ; but 
it would, on evidence, go so far to guide his 
finding on the facts that we cannot doubt 
that practically his finding is right, and was 
meant to be a concurrent judgment on the 
facts, and that substantial justice does not 
require oar é¢nterference. We dismiss the 


appeal with costs, 
: e 
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° The 1oth May 1865. | It is trae, the law of 1861 allows an ` 
ete ‘appeal in matters of dispute arising only 
R resent : 


e between’ (e parties ; but section 254 enacts 
The Hon’ble W. Morgan and Shumbhoonath | that thé damages payable by the first pur- 
sr ° Pundit, Judges. chaser may be realized under the proceedings 
f allowed for execution of decrees. It, there- 
fore, follows that for all the purposes of 
enforcing payment of these damages, the 
pone decree-holder has all the rights of 

Case No. 126 of 1865. a decree-holder to enforce his claim against e 


Special Appeal from a dæision Sassed by Mr. the defaulting purchaser, and so appears to 
P, E. Hios, Fudge of East Burdwan, | ae a right to appeal in all matters 
dated the 26ih August 1864, affirming a de- appealable. 
cision passed by the Principal Sudder; We think, therefore, that an appeal lies 
Ameen of that District, dated the 28th May | to this Court ; and that may be the reason 
1864. why no objectioa was taken by the purchaser 

| to the appeal to, the Lower Appellate Court. 

| As the order of the lower Court is evi- 


Re-sale in execution of decree (consequent on 
non-deposit)—Liability of purchaser to dama- 
ges—Appeal. 








Sree Narain Mitter, Appellant, 


. i versus dently wrong, we reverse them with costs, 
Maharajah Mahtab Chand Bahadoor and | and decree the appeal of the appellant, 
° others, Respondents. declaring that the appellant 1s entitled to 


. l recover the difference by way of damages. 
Baboo Prosunno Coomer Sein for Appellant.) a copy of this order is to be sent to the 


Baboo Fuggadanund Mookerjee tor i Court or first instance to enable the decree- 
Respondents. holder to recover the sum adjudged to him 
A purchaser at a sale in execution of a decree is by this order. 
liable tor damages caused by a re-sale consequent on ' 
his not making the required deposit. An appeal lies SES 
- to this Court from the order of the lower Courts ! 








absolving the purchaser from liability. The 10th May 1865. 
Tux first Court disallowed the damages | 
arising out of the re-sale (in which the pro- : Present . 


perty was sold for /ess than it had fetched , : e 
in the first sale) on the ground that the | The Hon’ble W. Morgan and Shumbhoonath 


mooktear of the purchaser had not made | Pundit, Judges. 


a depogit, and had not signed the proceedings | Limitation—Acknowledgment of title of Mort- 


of sale. The Lower Appellate Court up-: pagor (made by Mortgagee to third party). 
held the order on the ground that the pro- | 
| Case No. 118 of 1865. 


visions of sections 253 and 254 had not 

Se Sec Ge Fe E some | Special Appeal from a decision passed by 

ore Se ~ A e Se z titi i S Se "9 Moulvie Ltrat Hossein, Principal Sudder e 

pees Opy of the petition of the pur-i Ameen of Sarun, dated the 18th November, 
1864, afirming a decision passed by the 


chaser that he admits that his mooktear | 
had signed the sale proceedings. We know ; Moonsif of that District, dated the 8th. 
June 1864. 


of no irregularity, and the sale was not set | 
SCH for any. The non-deposit of a portion | 2 e 
of the consideration on the first day of the sale, | Ger TA 

and the remainder within the SC allowed ' Dar Gopal Singh elena ie) Aan 
by GE Een re-sale. It is clear that, versus ° 

the fact of the deposit not being made 
cannot, as the bat Courts think, absolve | Mé@sheeram Pandy and others (Defendants), 
the purchaser from the liabilities attached Respondents. i 
to the purchase made for him by his mook- | 
tear. The contract was completed, and, | 
if the purchaser fail to pay the considera- 
tion, a re-sale must take place, and the Baboos Madhub Chunder Banerjee and 
‘purchaser in the fr&ęg sale must abide by Chunder Madhub Ghose for Respqwdents. 
the results of his acts in abandoning the 
purchase, - 


Baboo Kishen Succa Mookerjee for Appel- 
lant. 


A written acknowledgment By the mortgagee ofthe 
+ fitle of the morigaggr or of his right of redemption oz 
a 


© ` ` of e e 


° e WW WW e i d 


e e s D 
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Li ` eo 
.. ° 
a te ern 
sufficient within the meaning of clause 15, section 1, The rith May 1865. e 
Act XIV. of 1859, though made to a third party, and A 
not to the person entitled to the land. K Present : R 


Tuis suit, brought against a mortgagee The Hon’ble H, V. Bayley a 
for the recovery of the property mortgaged, Judges. 
is clearly barred by limitation, unless the | Judgment of Lower, Appellate Court (to record 
written acknowledgment of title on which,” grounds of appeal ‘and reasons, for rejecting 
the plaintiff relies saves it. The acknow-, them) 
ledgment is in terms a clear recognition of | Case No. 3433 of 1854, 


the plaintiff’s right as mortgagor; but it is Speci ee 
g Gre, EE : Special Appeal froy a decision passed by the 
contained in a document (to which the Principal Sudder Ameen of Mymensingh, 


plaintiff is nota party) whereby the mot | T : e 
gagee conveyed his interest in the land to a'  Zäieg the a7th August 1864, affirming a de- 


d t d by the Moonstff of thal District 
third person by way of mortgage. Act, “(520% passed ò) i 
XIV. of 1859, section 1, clause 15, merely dated the 16th December 1861. 


nd E, Jackson, 


requires the acknowledgment of the title of Kishen Chunder Putronovis (one of the 

the mortgagor or of his right of redemption | Defendants), Appellant, 

to be given in writing by the mortgagee. The 

construction given to these words by the! eee. i E 3 
Court below is that they require the written : Tara Monee Chowdbhrain (Plaintiff), 
acknowledgment of title to be given to the Respondent. 


mortgagor ; and that, in-the present case, the ! 


acknowledgment, being in a writing passing | Baboo Romesh Chunder Mitter for 


between the mortgagee and a third person, is: Appellant. 
insufficient to prevent the operation of the | Baboo Bhuggobutty Churn Ghose for 
Law of Limitation. Respondent. 


| ; es 
SN The grounds urged in a petition of appeal to a 
Whatever may be the requisites of an . Lower Appellate Court, and the reasons for rejecting 


acknowledgment of a debt to revive a tight | them, should be distinctly and concisely recorded 
of suit within the 4th section of the Act, we , by the Court. , 


are of opinion that an acknowledgment of. Tye only order passed in this case ig in 


title may be sufficient within the above these words: t Whereas no ; reason is 
clause of the Act, although it is not made to “shewn for enteling this case again on the 
the person entitled to the land. | “file, it is ordered that the petition to that 


l , | “effect be rejected.” We think thig order 

After the prescribed period has elapsed, | quite insufficient and most unsatis actory. 

the mortgagor loses all remedy by suit, and | The grounds urged by the petitioner, and 

the mortgagee consequently holds the land ithe reasons why these grounds are not ten- 
free from all rights of suit by the mortga- | able, should be distinctly and concisely record- 
gor. But if, before the expiration of the! ed by the Principal Sudder Ameen. The 

» appointed time, the mortgagee makes ; attention of the Principal Sudder Ameen is 
-known that he holds the land as a mortgagee, ; directed to the decision of this Court, page 
or, in other words, in a character incom- 1254, Weekly Reporter, 24th March 186s, 
patibhe with the notion that he is himself ! No. 2905, special appeal from his decision, 


e ` the owney, and if he makes this manifest by «and he is enjoined to be more careful in future, 
a writing acknowledging the title of the} 


owner, ehe mortgagor, we find nothing in ' 

the law to requjre that such written ac- | The 11th May 1865. 
» ‘Knowledgment should be addressed to the 

mortgagor. It appears to us that a ub- e 

lit written acknowledgment of the mort-| Thre Hon'ble E. Jackson and F. A. Glover, 

gagor’s title, or an acknowledgment such Judges. 

as that now before us, contained in a | Execution of decree—Suit by intervenor under 


writing addressed to a third person, if! section 230, Act VIII. of 1859—Transfer of 
signed by the mortgagee, satisfies the re-| land in dispute from one jurisdiction to 


uiresgents of the law. another. 
SE E | Case No. 3964 of 1864. 
¿We reverse (Fe decisicn of the lower | Special Appeal from a decision passed by 
=, e D 
Court, and remand the sue fof trial. the Fudge of Mymensingh, dated the 


Present ¢ 


3 e : ` ° - @ 


18637] 


` 


Crou 


r2th° September 1864, affirming a decision | 


passed by the Principal Sudder Ameen of : 


© that District, dated the 25th May 1864. 


"he execution-case was pending, the Court 


- for execution, and fer determination of the 


Kalee Doss’ Neogy (Plaintiff), Appellant, 
versus 


Huronath Roy Chowdhry (Defendant), 
Respondent. 


Baboos Sreenath Doss and Romesh Chunder 
Aditfer for Appellant. 


None for Respondent. 


In a suit under section 230, Act VIII. of-1859, 
brought by an ‘intervenor, the Court ought to decide, 
as between the intervenor and the decree-holder, the 
questions arising ‘under that section, instead of dis- 
missing the decree-holdei’s claim, and requiring him 
to take out execution of his decree, not in the district of 


M, ut in the district of R, as the villages of which | 
possession is claimed under the decree have, since the | 


passing’ of the decree, been transferred from M to R. 
lf, during the pendency of the execution- case, the Court 
is deprived of jurisdiction, the Court should not dismiss 
the decree-holder’s claim, but transfer the record to R. 


Tuais was a suit which arose under section 
230, Act VIII. of 1859, in execution of de- 
cree, when the respondent intervened. Both 
the lower Courts have decided, as between 
the- special appellant and the respondent, not 
the questions which can arise under section 
230, but that the plaintiff should take out 
exe@ution of his decree, not in the district of 
Mymensingh, but in that of Rajshahye, as the 
villages, possession of which is claimed un- 
der the decree, have, since the passing of 
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The rb May 1865. 
2 Present: 


The Hen’ble G. Loch and W. S; Seton-Karr, 
Fudges. 


Resumption of invalid Lakheraj—Amendment 


cation for, remand. 
Case No. 14 of 1864. 


i Regular Appeal from a decision passed by the 
EE of Midnapore, dated the 8th October 
1863. 


| Nobbo Lall Khan and another (Defendants), 
Appellants, 


VET SUS 


| of plaint—Refusai of, and subsequent appli- 
| 





Maharanee Odheeranee Narainee Koomaree 
(Plaintiff), Respondent, 


Baboos Nobo Kishen Mookerjee and Kalee 
! Prosunno Dutt for Appellants. 


Mr. R. V. Doyne and Baboo Fuggadanund 
Mookerjee for Respondent. 


' Suit laid at Rupees 21,404-14 annas 6 pie. 


' Suit under section 30, Regulation II. of 18109, for 

| resumption of invalid lakheraj created since the Per- 

manent Settlement. The plaintiff was offered time and 

opportunity to amend his plaint and supplement his 

evidence. He refused the latter, and elected to go to 

i trial on the record as it stood, when he failed to prove 
that the lands tn dispute were at any time part of his 
permanently settled estate, and the Court then refused 
toremand the case in order to enable him to produce 
further evidence. 





THIS was a suit to resume certain lands 


the decree, been transferred from Mymen- | held rent-free, on the allegation that they 
singh to Rajshahye. It is quite clear that, , were part and parcel of the plaintiff's perma- 
when the application for execution was pre- | nently settled estate illegally alienated and 
ferred to. the Mymensingh Court, the juris- į held by the defendant as lakheraj since the 
diction then was with that Court. If, while | Permanent Settlement. 

The suit was brought under section 30, 


was deprived of jurisdiction, the Goen Regulation II. of 1819, and the area sought 


should not dismiss the decree-holder’s claim, | to be resumed was in excess of one hundred’ 


but should transfer the record to Rajshahye. | beegahs. 

There seems to be some doubt as to whether! After the Full Bench ruling in the cases 
the decree-holder will not be barred by limit- | of Sonaton Ghose and Heera Monée Dossee, 
ation from executing his decree in the Raj- and the judgment of the, Divisienal Bench 
shahye district. If so, the case should have ;iņ the case of Khelut Chunder Gffose (re- 
been transferred, and not dismissed, and cer- 
tainly no such order could be passed in a 
suit under section 230 brought by an in- 
tervenor. 


Reporter, Volume II.) in conformity with 
those rulings were passed, the vakeels for 
the plaintiff in this case were asked whether 
they wished to amend their plaint, and for 
that purpose have the case remanded to the 
lower Court tọ enable them to produce evi- 
dence that the lands in suit were sepgrated 
from the zemindaree subsequent (ebe Per- 


The lower Court’s order is reversed, and 
the case is remanded with directions that it 
may be transferred to the Rajshahye Court 


questions which arise on the intervenor’s 
objections. 
Li D ® 


e : E E e d 


‘ported at page 258 of Sutherland’s Weekly 


manent Settlement, and that consequently the ° 
plaintiff was gntijled to recover under Ste = 


-has not been sent, 


6 | á ii ff, 





tion 10, Regulation XIX. of 1793. The 
plaintifs Counsel refused the remand, and 
elected to amend the plaint in thi$ Court 
by*striking out the words “ Section 30, Reg- 
ulation Il. of 1819,” and to proceed to trial 
on the record as it stood. 


The plaint then having been amended, the 
case before us is simply one brought under 
section 10, Regulation XIX. of 1793, to re- 
cover possession of lands illegally alienated 
from the permanently settled estate belong- 
ing to the plaintiff some time subsequent to 
the Permanent Settlement. Under the late 
rulings, it is upon the plaintiff to prove his 
allegation that the lands in question did, at 
one time, form part of his estate. He has 
produced certain quinquennial and measure- 
ment papers. It is admitted that the mea- 
Surement papers do not refer to these lands, 
and the quinquennial papers prove nothing. 
They merely comprise the names of certain 
villages with their area, assets, and jumma. 
No one denies that the villages mentioned 
in these papers belong to plaintiff’s per- 
manently settled estate; but beyond this 
the papers go to prove nothing in respect 
to the land in dispute in this case, whether 
it formed part of the assessed lands of these 
villages, and was permanently settled with 
plaintiff’s predecessor. It is clear that the 
lands now held rent-free may be geographi- 
cally: situated within the limits of plaintiff’s 
permanently settled villages, and yet compose 
no part of his estate; and the fact of their 
being so situated is not even primd facie evi- 
dence bat such lands did at one time form 
part of that estate. No such presumption 
arises. It is for plaintiff to prove his case 
as he amended it, and he has utterly failed 
even to stirit. It is now said that the oral 
evidence is in another case No. 42, which 
It is true that plaintiff, in 
his petition for review to the Judge, refers 


- to a record bearing that number; but there 


is nothing in the Judge’s proceedings to 
Shew that he ever looked at that record, and 
the plaintiff cannot shew us that he did. 
Had the Judge done so, we think he could 


‘not have failed to make mention of it in his 


decision in this case. ý 
We ‘are now asked to remand the case to 
enable the plaintiff to produce the neces- 
sary evidence ; and it is said that the defend- 
ant held in the double position of former 
propwetors of the zemindaree and of lakhe- 
rajdar.*® Here again we have nothing but 
agsertion ; no proof that defendant held this 


™ double character is adduced, and the vakeels 
6 D 
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for the defendant, appellant, deny the dllega- 
tion. It appears to us that the indulgence 


[Vols it. 


now asked for by the plaintiff’s Counsel can-° 


not be allowed. The plaintiff was offered 
by the Court time and opportunity to mend 
his plaint and supplement his evidence. 
He refused to do the latter, ‘supposing, we 
presume, that he had sufficient evidence on 
the record to sustain his case, and he elect- 
ed to go to trial on the record as it stood, 
Now that his? caseehas completely broken 
down, he asks for permission to amend his 
shortcomings. This is mere trifling with 
the Court, and cannot be permitted. 
plaintiff has failed to give any proof that the 
lands in dispute were at any time part of 
his permanently settled estate, we give a 
decree for the defendant, appellant, and, re- 
versing the decree of the Court below, dismiss 
the plaintiff’s suit with all costs. 


The 11th May 1865. ` 


5 Present: 
The Hon'ble W. Morgan and G., Campbell, 
Judges. 


Usufructuary Mortgage—Payments by Mort- 
gagee on account of Revenue assessed‘ on 
land pledged as Lakheraj. i 


Case No. 3611 of 1864. 


Special Appeal from a decision passed by Mr. F, 
Lucker, Fudge of Shahabad, dated. the 28th 
September 1864, affirming a decision passed 
by the Sudder Ameen of that District, dated 
the roth December 1863. 


Nurjoon Sahoo (Defendant), Appellant, 


Versus 


Shah Moozeerooddeen, and, after his death, 
Shah Kubeelooddeen (Plaintiff), Respond- 
ent, 


Mr, C. Gregory for Appellant. 


Messrs. A. F. Lingham and F. Baptist and 
Moonshee Ameer Alt for Respondent. 
An usufructuary mortgagee to whom was pledged, ag 
lakheraj, land which was not valid lakheraj, and which 
has since been assessed with revenue, is entitled to a 


lien against the mortgagor for sums of moffey paid by 
the former in discharge of the public revenue. . 


ACCORDING to the zur-i-peshgee security, 
the Jand would remain in the mortgagee’s 
possession until the principal sum borrowed 
was paid down by the mortgagor. There 
is no stipulation respecting interest. The 
question befote us is, whether the mortgagor 
is entitled to redeem on tender of the prin- 


As. 


Civil 


cipal Zone under the special -circumstances 
of this case. Thé rule concerning redemp- 
tion on tender of the principal money, which 
is contained in Regulation I. of 1798, section 
2, is by the terms of that law applicable only 
to a loan of money on ġye-bill-wufa or coa- 
ditional sale. But it has also been understood 
to apply to usufructuary mortgages like 
this, and its application to the present case 
has not been disputed. The land, which is 
the subject of this zur-é-peshfee security, 

was supposed to be lakeraj land when the. 
security was given, but was afterwards as- 

sessed with revenue by the Government. 

The mortgagee, being in possession, has, for 
many years past and ever since that assess- 
ment, paid the Government revenue; and he 
now claims a lien on the land for the money 
eso paid, which he insists ought to prevail 
over the plaintiffs right, under the ordinary 
mortgage law, to obtain redemption of the 
Secutity on: payment of the principal alone 


Where the property mortgaged is, at the time 


of the mortgage, land paying revenue to 
the Government, the mortgagee takes sub- 
ject to the-charge, and the mortgagor intends 
only to pledge the land and its annuai profit 
as they exist after this annual charge has 
been satisfied. In such cases the mortgagee 
in possession pays the revenue, and his 
payments are afterwards credited to him 
wher? the mortgage accounts are adjusted. 
‘But the defendant in this suit received the 
Jand pledged to him, subject to no such 
obligation. On the contrary, at the time 
of the ‘loan, it was taken for granted on 
both sides that the land pledged was lakheraj, 
and it is by the subsequent unforeseen 
act of the Government in subjecting it to 
assessment that an obligation to pay first 
arises. 


Ordinarily the law gives to a person in- 
terested in land a lien against the defaulting 
owner for sums of money paid by the for- 
mer in discharge of the public revenue. 
The payments made by the defendant ap- 
pear to us to entitle him to a lien within 
this principle. His equitable claim to such 
protection is certainly not diminished in 
this case “by the fact that the plaintiff has 
pledged to him, as lakheraj, land which was 
not valid lakheraj, and has now been ac- 
tually assessed with revenue; nor can the 
plaintiff contend that the annual receipts 
from the land, which, when it passed into 
the defendant’s handsp were clearly to be 
appropriated solely to the defendant’s use 
(subject to the mortgagor’s right.to an ac- 
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count), became subsequently bound for the 
mortgagor’s benefit, although in violation 
of his ¢xpress agreement to discharge his 
estate from the lien of the person who ac- 
tually paid the revenue. This right is, we 
think, sufficient to qualify the otherwise 
undoubted right of the mortgagor to redeem 


his land on. payment of the principal alone. 


If we gave effect to the latter right in the 
present suit, we should, in the probable event 
of the mortgagor requiring no accounts of 
the mortgagee’s receipts while in possession, 
leave only to the mortgagee a doubtful 
remedy by suit for the money which he has 
paid, a great portion of which would be 
met by setting up the Law of Limitation as a 
defence. 

We reverse the judgment: of the lower 
Courts, and decree this appeal with costs. 


The 12th May 186s. 
Present : 


The Hon’ble H. V. Bayley and E. Jackson, 
` Judges. 


Limitation—Survey award and compromise— 
Joint undivided estate— Notice. 


Case No. 3516 of 1864. 


Special Appeal from a decision passed by the 
Fudge of Dacca, dated the zé September 1864, 
affirming a decision passed by the M oonsiff of 
that District, dated the 28th March 1864. 


Hur Lal Roy (one of the Defendants), Za. 
pellant, 


VErSUS 


Sooruj Narain Roy and others 


(Plaintiffs), 
and others (Defendants), 


Respondents. 


Baboos Prosunno Coomar Setn and Lulleet 
Mohun Sein for Appellant, j 


Baboo Fudoonath Mookerjee for Respond- 
ents, R e 


A co-proprietor of a joint undivided estate is bound 
by a survey award and compromise to which the other 
Joint prwprietors were parties, where notice of the survey 
proceedings was served on the proprietors jointly, and? 
not on him individually. d 


In this case the plea taken in special 
appeal is that the Lower Appellate Court is 
wrong in holding that the special respond- 
ent is not barred by the special Law of? Li- 
mitation, on the ground that he was not a 
party to an award-of the sùrvey authorities» 
and to a compromise resulting from that 
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award; and itis further pleaded by special 
appellant that, as special respondgnt had 
knowledge of the award and compromise, he 
is as liable to be barred by limitation as if 
he had been present, and thus were fully a 
party to the award and compromise. 

It is admitted by special respondent that 
there was asurvey award and a notice to 
other co-parceners of the estate as to the 
survey proceedings; but speeial respondent 
urges that no notice was given to Arm indt- 
vidually; that, as he was not present, and 
thus no'party to the award and compromise, 
he cannot be bound by them; and he adds 
that the knowledge of his co parceners does 
not prove Au cognizance, even if such cog- 
nizance were sufficient, which he denies. 

We observe that plaintiff sued in this case 
for two plots of land; and that both lower 
Courts have found as a fact based on entire 
absence of proof of plaintiff’s possession for 
more than 12 years before suit, that he is 
barred by the General Law of Limitation. 

As to the second plot, the Lower Appellate 
Court holds that, as the plaintiff was not a 
party to the survey award, nor had know. 
ledge of the compromise, he is not barred by 
the special Law of Limitation. 

We think that, under the facts of this case, 
the Lower Appellate Court is wrong upon 
this latter point. 


It is admitted by special respondent that | 


the estate is a join! undivided estate; that 


notice of the survey proceedings was served 


on the joint proprietors of that estate, 
though not’ zzdtvidually upon special re- 
spondent, plaintiff ; and that there was a sur- 
vey award and a compromise to which the 
other joint proprietors were parties. 

Under such a state of facts, we think that, 
as there was notice to the joint proprietors 


` of the estate, of whom plaintiff was one, of 


the survey proceedings, plaintiff is bound 
by any award or compromise made on these 
survey proceedings, or as the result of them; 
and (rte absentee plaintiff was by that notice 
made % party to these proceedings, and had 
opportunity to attend and act. Plaintiff, how- 


` ever, failed to attend and act, and the award 


and compromise thus affect him as a joint 
ex-pante decree after due notice would do. 

We, therefore, come to the conclusion that 
plaintiff is in this case bound by the special 
Law of Limitation as much as those who direct- 
ly were parties to the award and compromise. 

Wéaccordingly decree this special appeal 
with costs, reversing the decision of the 
Lower Appellate Court, e o i 

e i 
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The 13th Mar 1865 S 
Present : ` e 


The Flon’ble E, Jackson and F. A. Glover, 
Judges. 


Limitation—Minors—Suit to set aside order re- 
jecting claim to attached property. 


Case. No. 3582 of 1864. 


Special Appell from a decision passed by the 
Fudge of Mymensing, dated the roth Sep- 
tember 1864, affirming a decision passed by 
the Principal Sudder Ameen of that District, 
dated the rst Fune 1864. + 


Huro Soonduree Chowdhrain and others 
(Defendants), Appellants, 


Versus d ° 


Anundnath Roy Chowdhry (Plaintiff), 
‘Respondent. " 


Baboos Sreenath Doss and Romesh Chunder 
Mitter for Ap pellants. 


Baboos Onoocool Chunder Mookerjee and 
Dwarkanath Mitter for Respondent. 


A person may sue, within a year of his majority to set 
aside an order passed under section 246, Act vlt I. of 1859, 
rejecting an application made by a “ well-wisher” with. 
his consent to stop the sale of certain lands attached in 
execution of a decree during his minority. e 


SPECIAL respondent (plaintiff in the 
Courts below) sued to set aside an order of 
the Civil Court under section 246 of Act 
VIII. of 1859, by which his. application, 
to stop the sale of certain lands attached 
in executicn of a decree obtained by the 
special appellant, was rejected. 

The decree was against Juggdessuree, 
the adoptive mother of the special respond- 
ent, and was, as he alleges, against her 
personally, and not as representative of her 
deceased husband’s estate. 

The property attached by the judgment- 
creditor was part of the estate to which 
special respondent succeeded as adopted son, 
and he objected to its being sold in satis- 
faction of a personal debt of Juggdessuree’s. 

For the purchaser (special appellant) it 
was urged that the suit, not hating been ` 
brought within one year from the date of 
the order rejecting the application for release, 
was barred by limitation, and that the debt 
was one chargeable on the estate. 

It appears from the record that the 
original order of theeMoonsiff, rejecting the 
application,* was reversed by the Judge, 
although no appeal was preferred to him ; 
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but (Rat order was in its turn set aside by 
the Sudder Dewanny Adawlut, which quash-* 
"ed the. Judge’s order, as being without 
jurisdiction, under section 246 of the Civil 
Code, ‘and ‘restored that of the first Court. 

The Principal Sudder Ameen in this case 
over-ruled the plea of limitation, on the 
ground that the period of one year should 
be counted from the order of the Sudder 
Court, and not from that of the Moonsiff. 
On the merits, he helde that the debt was 
personal to Juggdessuree, and that the 
estate was not lable. ny 

The Judge, on appeal, also considered 
that the suit was not barred, but for differ- 
ent reasons. He held that the special re- 
spondent had sued within one year after his 
attaining majority, and was, therefore, in 
‘time. On the merits, he agreed with the Prin- 
cipal Sudder Ameen. 

The-points taken in special appeal are :— 

first.—That the limitation period of one 
year must count from the date of the first 
order, and that the Judge has decided the 
question of the special respondent’s majority 
without: any evidence; and 

Second.—That he has misconstrued the 
decree against Juggdessuree, and wrongly 
supposed the debt to be one personal to her, 
and for which the estate is not liable. 

With regard to the frs? objection, we 
(in that, unless, under special circum- 
stances, the date from which the year’s 
limitation would run would be that of the 
Original order, and that, unless such special 
circumstances be established in this case, 
tht special respondent would be out of time; 
for the Judge’s order, reversing that of the 
Court of first instance, was quashed by the 
Sudder Dewanny Adawlut as being alto- 
gether without jurisdiction, and the only 
order left was that-of the Moonsiff. But 
` we see ng reason why the special respond- 
ent should be refused the privilege accord- 
ed by section 11 of Act XIV. of 1859. 
That the special respondent was a minor 
when proceedings were first instituted, and 
that he has now sued within a year after 
his attainment of majority, are facts found 
by the Judge on evidence; and with them, 
however weak the evidence might be, we 
could not interfere in special appeal. It is 
contended, indeed, by the other side, that 
section 246 of Act VIII. cannot be refer- 
red to Act XIV. of 1859, section 11; but 
this appears to us a mistake. There is 
nothing prohibitory in®the wording of the 
law itself; and, were the speciaF appellant’s 
argument correct, grievous injustice. might 





be done to minors, whose estates might be 
absolutely lost to them by the action of 
limitatién, through the neglect of: their 
guardians to sue. We are clearly of opimi- 
on that section 11 of Act XIV. will apply 
to and modify secticn 246 of the Civil 
Code in this matter; and that a minor, on 
attaining full age, may sue, as in the present 
case, within a year of his majority, his 
guardian’s laches notwithstanding, 

And, in the present case, there is another 
reason why the special respondent should 
not be barred. The original application 
appears to have been made by a “ Khair 
Khan” or well-wisher, as he is termed. 
There is nothing to show that this applica- 
tion was made with the minor’s consent or 
approval, and no reason is given for the 
silence of the guardian. In any case, even 
if we admit that the minor would be compro- 
mised by a ‘‘ well-wisher’s” acts, it can 
only be on the supposition that those acts 
were advantageous to him; and if the “ well- 
wisher,” after setting the affair in motion, 
took no other steps, we see no reason why 
the minor, when he attained the legal power 
to sue, should not come forward and supply 
the omission. 

On this issue, therefore, we think that 
the Judge was right in law in applying 
section 11 of Act XIV. to section 246 of 
the Civil Code, and that the proceedings 
taken by the ‘ well-wisher’’ were no bar 
to the special respondent’s suing for himself 
after he attained majority. 

‘ With regard to the second objection, we 
think that the liability was personal to 
Juggdessuree. It appears from the decree 
that this person, a Hindoo widow, at that 
time childless, though with a permission to 
adopt, sold part of her deceased husband’s 
estate on the ground of necessity such as 


would legalize the alienation.. The purchas- ` 


er sued for possession, and was met by 
Juggdessuree, not by the plea that the 
sale was.false, or that she had no power to 
make it, but that the land glaime@ was not 
that sold, and that the former belonged to 
a separate talook. 
this as a false defence set up for the 
widow’s private benefit, and that she only 
should be made to bear its consequences, 
Moreover, the decree against her was exe- 
cuted for the costs only. The land was recov- 
ered by the purchaser, and the only money- 
claim that remained was the costs; ang as 


these costs were incurred by the wideAv on 


account of her denying whatthe Court held to 


be a just claimeang by her refusing to give up 
e - a 
° e e 
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It appears to us that ` 
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land which she had LEN WISA Ad 
ly sold on the false pretence ag dehnt 


sued for was not that land. We ‘think it 
would be unfair to charge the estate with 
the burthen, or to make the adopted son 
suffer for an act which had nothing what- 
ever to do with the estate, and which was 
not done for his benefit, but for that of his 
adoptive mother, Juggdessuree. 

We, therefore, dismiss this special appeal 
with costs. 


The 13th May 1865, 
Present: 


The Hon’ble E. Jackson and F. A. Glover, 
Judges. 


Benamee sale—Bona fide purchaser—Subse- 
quent sale by heir of benameedar—Sale by 


minor. 
Case No. 3687 of 1864. 


Special Appeal from a decision passed by the 
Officiating Fudge of Dacca, dated the 29th 
September 1864, reversing a decision passed 
by the Princtpal Sudder Ameen of that Dis- 
trict, dated the 23rd May 1864. 


Mr, L. Rennie (Plaintiff), Appellant, 
Versus 


Gunga Narain Chowdry (Defendant), 
Respondent. 


Baboos Mohendro Lal Shome and 
Debendro Narain Bose for Appellant. 


Baboo Onoocool Chunder Mookerjee for 
Respondent. 


A vendee, who purchases for valuable consideration 
and without notice of benamee from the ostensible owner 
of the property held by him under an apparently good 
title, will be protected from subsequent acts of the owner 


` or his heir, both of whom were parties to the fraud ; and 


his purchase will hold good against any subsequent sale 
made by them. — : i , 
A purchase from a minor is not ¿ġso facto invalid. 
Tue plaintiff in this suit (special appel- 
lant bgfofe us) sued for confirmation of his 
possession in an 8-anna share of certain 


. lands by cancelment of a summary order pass- 


ed by the Collector, by which the special re- 
spondent’s name was entered in the mutation 
registér as owner of a 10 annas share of 
those lands. The relief sought extended of 
course only to the 8-annas share. The registry 
of the remaining 2-annas share in the name 
of the special respondent was not contested. 
It aBpears from the record, and it will be 
as well to explain the state of matters be- 
tween the. parties 2 ev/emso, hat the entire 
° 


effate, 16 annas that is, was originally held 
by one Bydnath. He had two sons, Kalee- 
nath and Golucknath; the formes left £ 
widow named Shunkuree, who, on her hus- 
band’s death, remained in joint? possession 
with Golucknath, in whose name the entire 
estate was registered in the Collector's Books. 

These two proprietors, Shunkuree and 
Golucknath, gave a 4-annas share of the 
estate to Bhyrubee Debia, Golucknath’s 
mother; and®Golueknath sold his remaining 
interest, 272 , 6 annas, to Ram Mohun Kandoo, 
who had his name registered for that share ’ 
as a separate talook, bearing a jumma of 
68 rupees. ` 

Shunkuree gave 2 annas of ber share to 
Manoda, the brother of her co-sharer, Goluck- 
nath, and sold her remaining interest, viz., 4 
annas, to Ooma Churn and Doorga Churn, 
her husband and brother-in-law. 

Bhyrubee, Golucknath’s mother, gave the 
4-annas share, whichehad been given to her 
by her son and Shunkuree, to Shib Chunder, 
who sold it to Manoda. 

So that Manoda became seized of a 6- 
annas share: 4 annas by purchase and 2 annas 
by gift. 

Of this 6 annas, the special appellant 
alleges that he purchased 5 annas on the 
wth of Jeit 1264 B. S. He also bought 
from Ram Mohun Kandoo 3 annas of his 
share of 6 annas, thus becoming possessed 
in all of an 8-annas share in the estate. 

He also, as it is alleged, got ijaras of 5 
annas more; but this is not a point that 
requires consideration in this case. P 

Special appellant goes on to say that the 
special respondent, on the allegation that 


-Huro Soonduree, widow of Golucknath, 


had sold to him a 10-annas share of the pro- 
perty, effected registration of his name in the 
Collector’s Book, the special appellant’s. ob- 
jection notwithstanding ; and it is this regis- 
tration, at least so far as regards the 8-annas 
share purchased by him, that the plaintiff 
sued to set beside. ) 

Special respondent’s story is that Goluck- 
nath owned the entire 16 annas of the estate ; 
that he sold a 6-annas share to Ram Mohun 
Kandoo; and in order to save the remain- 
ing 10 annas, which had been aftached in 
execution of decree, caused his mother, 
Bhyrubee, and his brother’s widow, Shuakuree, 
to file objections to the sale, the one for 4 
annas, and the other for 6 annas, on the 
ground that the property was not Goluck- 
nath’s, but their owne This fraud succeed- 
ed, and the*shares were released from at. 
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We have thought it right o go into the 
pleadings somewhat in detail, in order to a 
correct understanding of th@ complicated 
questions involved. 


The Court of first instance decreed the 
plaintiff's (special appellant's) claim to the 8- 
annas share, on the ground that his dond fide 
purchase was proved, and that, whether 
benamee or not, the vendors were in posses- 
sion of the property sold at the time of the 

" transfer. ` l 

But the. Judge reversed this order, hold- 
ing that all the prior sales were denamee 
and fictitidus, and that the real owner had 
sold the property to the special respondent. 
He did not make any order regarding the 
3 annas alleged to have been purchased from 
Ram Mohun Kandoo, and which special re- 
spondent did not claim. 


It is urged in special appeal that the 
special appellant, being a dond fide purchaser 
for a valuable consideration without notice, 
carmmot be affected by any subsequent sale of 
the property effected by the heir of the ġe- 
nameedars. 

We think that this objection must be al- 
loweds The Judge has found, as a fact, that 
all the diffzrent transfers by Golucknath 
were fictitious; that in reality nothing pass- 
ed under those sales; and that Golucknath 
was the owner of the property up to the 
time of his death. ‘This is a finding of fact 
with which we cannot interfere ; nor are we 
disposed to think that, under the circum- 
stances disclosed in the record, the -Judge 
was not fully justified in coming to such a con- 
clusion. But in deciding on the fraudulent 
nature of thes: conveyances, he has altoge- 


ther omitted to consider the special appel- 
A 


lant’s position. The special respondent has 
been allowed to retain possession of his pur- 
chase oh the ground that it was oná fide, 
and that his vendor, noiwithstanding that 
she was a party to the fraudulent transfer 
above alluded to, was at the time or sale the 
real owner; but he has altogether overlooked 
that the special appellant might have 
acted equally dond Age, and have supposed 
all along that he was purchasing from the 
real owners. 
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Wecare wi opinigs that, if a vendee “pur- 
Tiesto le consideration, and with- 
out notice of the” Jenamee from one who, 
in- thes eyes of the world, is'the absolute 
owner of a: property, and who holds that 
property to all appearances under a good and 
sufficient title, he would be protected from 
the subsequent acts of the real owner or of 
his heir, both of whom were parties to the 
fraud; and that his purchase would hold 
good against any subsequent sale made by 
them. The defect in the title was 1 latent 
one, which the special appellant could not, 
by any reasonable enquiry, have discovered ; 
and the party who assisted in deceiving him 
cannot now take advantage of his own fraud, 
and sell to another what has already been 
made over for value to the original pur- 
chaser. ` 


The Judge alludes to the fact that the 
special appellant purchased from a minor, 
as if that fact told against his claim. It is 
urged by the special respondent that the 
Judge thereby intended to throw some doubt 
on the validity of the plaintiff's purchase ; 
but a purchase from a minor is not zpso facto 
invalid; and, therefore, if this was in the 
learned Judge’s mind, he is in error here 
also. S 


The case must, therefore, be remanded 
to the Judge to find whether the special 
appellant did or did not buy the property 
bond fide for a valuable consideration, with- 
out notice of the dexamee; if this point be 
found in his favour, we think that he would 
have a good title against the special re- 
spondent. l 


With regard to the 3 annas share alleged 
to have been brought by the special appel- 
lant from Ram Mohun Kandoo, we do not 
see that the Judge has considered the 
point. The special respondent admits that 
Ram Mohun was the purchaser of a 6-annas 
share from Golucknath, so that there*would - 
seem to be no reason why the speeial appel- 
lant should not in any case recover so much 
of-his claim. a ° 

The Judge will take up this point -also on 
the remand, and pass a fresh decision on the 


entire claim with reference to the above ere- 
marks, ; i 


Costs will follow the result. 
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l The 13th May 186 5. | below overruled this plea, and, on the merits, 
Protingi: aad in favour of the plaintiffs. ie 
— : n special appeal to this Court, itis urge, 
The Hon’ble H. V. Bayley and J. B.+Phear, by the defendants that the plaintiff’s Ge 
. Judges, of action first accrued on Kripa Moyee’s 


Limitation—Adverse possession. Ge De Is ees d Sg EC 
an (3 years before the institution o 
Cases Nos, 3667 and 3668 of 1864. this suit, and that the Lower Appellate Court 


Special Appeals from a decision passed by the  Dä8 come to the conclusion that Huro 

e Fudge of East Burdwan, dated the 11th Fuly Soonduree’s possession was not advers: on 
1864, affirming a decision passed by the Prin- legally insuffieient eyidence. 

cipal Sudder Ameen of that District, dated On the part of the plaintiffs it is urged that 

the 13th Fune 1863. i the Lower Appellate Court was right in treat- 

; ing Huro Soonduree’s possession as not adverse 

Biressur Banerjee (Defend int), Appellant, | tothe plaintiff's, and, that being so, the plaintiff’s 

| cause of action did not arise before her death, 

| which admittedly took place within the period 

of limitation. Also that, even if the Lower 


Versus 


Onooda Churn Banerjee (Plaintiff), 


Respondent. ! Appellate Court was wrong jn this, the re- 
Baboos Gopal Lali Mitter and Banee Ma- | covery of the property by Biressur, as Heir 
dhub Banerjee for Appellant. of Kaleenath, must enure to the benefit of 


Baboo Dwarkanath Mitter for Respondent. | his co heirs; and consequently the plaintiff's 
cause of action first accrued after this when 


A died leaving B his mother and C his sister. B kept Bi d ; hi 
possession of his property until her death, when C took | Dressur set up an adverse title to him. 
it, and remained in possession until her death. When C | It is not contended before us that Bires- 


died, D, a collateral heir of A, took possession. The |! re ‘ . 
plaintiffs, the co-heirs with D of A, sued for their share | sur, in his suit for the land, in any way pre- 
of the property. Hx pb that C’s possession was adverse tended to seek its recovery on beha!f of any 


to the plaintiffs, and that their cause of action accrued other person than himself, or even that he 
on B’s death. I then knew of the existence of his co-heirs ; 


Ir is admitted by all parties that the de- | and we are of opinion that the recovery of 
cision of this Court in 3667 of 1864 must | the property by him in that suit did not affect 
govern 3668 of 1864. the running of the time against the plaintfils. 

In 3667 of 1864, the facts may be con-| Next, as to the character in which Huro 
cisely stated as follow: Some considerable | Soondure2 held the property in question, 
time ago one Kaleenath died, leaving al we think that possession of property must 
mother, Kripa Moyee, and a sister, Huro ! always be attributed toa right to thé pro- 
Soonduree, but no child or widow him sur- | perty of the largest possible kind on the 
viving. Kripa Moyee took possession of: part of the person possessing it, until it be 
his property, and retained it until her death! shewn either that the possessory right really 
in 1235, when Huro Soonduree took it, and | is in another person, and tha: the present en- 

>» remained in possession of it until she died. joyment is by his permission, or that the pos- 
. When Huro Soonduree died, her hus-j session, although of right, is so under some 
band’s son by a co-wife attempted to take | limited right to the poperty. Consequently 
. possession of this property; but the defend- | we think that Huro Soonduree’s possession 
e ant in this suit, Biressur, claiming to be} must, primd facie, be presumed to be of 
collateral heir of Kaleenath, recovered it!right in herself, and adverse to all the 
from the trespasser world ; and we do not learn from the record, 
The plaintiffs in the présent suit are third | or from the judgment of the Lower Appellate 
cousins of Dressur, and stand in the same | Court, that there was any evidence whatever 
relation to Kaleenath as he does; therefore! before the Court to rebut this presumption, 
they are co-heirs with him of Kaleenath | except the alleged admissions of the defend- 
Under these circumstances, this suit is;ant made in the plaint filed in the suit 
brought to recover from Biressur the plaint- ' already referred to as brought by him for the 
iffs’s share (as co heirs with him of Kaleenath) | recovery of the property. All the other 
of the property originally belonging to, considerations by which the Lower Appellate 
Kaleermgth, which he recovered in the suit | Court supported its judgment appear to us 
„above mentioned. to be pure speculations % to the possible con- . 
a smongst other’ things, the defendant} duct of parties*under a different condition qQ 


pleads limitation of time. Both Courts | circumstances. d 
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‘ On*referring to the plaint in the suit in 
question, we find*that the present defendant 
“Shen stated that he was the head of the 
family; that he and his mother and Huro 


Soondtree* lived in commensality; and that: 


Huro Soonduree was aliowed by himself and 
his mother to have possession of property 
during her life. This may be very good 
evidence against the defendant if such 
were needed to show that Huro Soon- 
duree’s holding was net adv@rse to him; 
but it can- be no evidence in favour of 
the plaintiff, because the defendant might, 
during the whole time, have been himself 
holding adversely to the plaintiff, and, in 
fact, was so from and after the time of 


bringing the suit, because he therein dis- 


tinctly asserted himself to be sole heir, and 
‘recovered the property in that character. 

We are, therefore, of opinion that there is 
in this case no evidence to rebut the pre- 
sumption that Huro Soonduree’s possession 
was adverse to the plaintiffs ; and as their right 
to recover the property accrued on Kreepa 
Moyee’s death, -and as nothing has since 
occurred to prevent. time from running 
against them, the Lower Appellate Court 
was wrong in law in saying that the 
piaintiff was not barred by limitation : 


its judgment on the preliminary issue must, 


therefcre, be reversed The decree must 


be fn favour of the defendants with all costs,, 


in both the suits under special appeal 
before us. 


e 
The 13th May 186s. 


Present : 


The Hon’ble W. Morgan and Shumbhoonath 
Pundit, Fudges. 


Limitation (Act XIV. of 1859)—Mesne-profits— 
Possession of land—Deduction. 


Case No. 13 of 1865. 


| Regular Appeal from a decision passed by thé 
Judge of Beerbhoom, dated the 19th Sep- 
lember 1864. i 


Baboe Issureenund Dutt Jha (Plaintiff), 
Appellani, ` 


D 
Get d 


Parbutty Churn Jha and others (Defendants), 
Respondents, : 
a> % 
Baboo Fuggadanund Mookerjee {or 
= Appellant. =o 


Baboos Dwarkanath Mitter and Unnoda 
Pershad Banerjee for Respondents. 


Suit laid at Rupees 23;280-8 as. 


Six years is the period of limitation prescribed by 

Act XIV, of 1859 for suits for mesne-profits, and 12 
years for suits for possesson of land. 
- In a suit for mesne-profits, Act XIV. allows no de- 
duction for the pendéncy of the suit for possession. 
The only deduction which that Act allows is for the 
pendency of a suit not adjudged on its merits owing to 
some objection as to jurisdiction, &c. 


Tue appellant argues that, in this case 
(brought by him after the passing of Act 
VIII. of 1859) to obtain wasilat of certain 
lands during dispossession after he had sued 
for and obtained possession of the lands in 
a Separate’ suit, the cause of action arose from 
the date of the decree in the former suit 3 and 
that the limitation for such a claim, under 
the new law, is twelve and not six years. 

In support of his argument, the pleader 
quotes a decision in case No. 316 of 1863 of 
a Divisional Bench of two Judges, dated 22nd 
February 1864. We find, however, that, 
ina Full Bench decision of five Judges in 
a suit brought before Act VIII. of 1859, 
it was decided on the 2nd of April 1864, 
that the cause of action inf'such cases does 
not arise from the date of the previous 
decree for possession; but that, under the 
old Law of Limitation, before Act XIV. of 
1359 came into operation, the plaintiff was 
entitled, in calculating the period of limita- 
tion, to a deduction of the period during 
Which the claim for possession was pending 
in Court. 

The Limitation Law is now changed; and 
no deduction is allowed to a plaintiff, except 
for the period during which another suit for 
the same right was pending in other 
Courts, in case the first action was not ulti- 


~ 


mately adjudged on its merits, owing to. 


some objection of jurisdiction, &c. The suit 
for possession being, as a matter of cpurse, 


separate from the present suit for mesne-pro- ` 


fits, and having been adjudged on the merits, 
no deduction can be allowed in (Bis Case for 
thé period that the first suit was pending, 
‘The claim for wasilat has also, by the new. 
laws been made subject to limitation of six 
years instead of twelve, though that peried 
is still allowed for suits for possession of 


‘land. The law on the point is explained 


in two decisions of the High Court, reported 
in Volume I. of the Weekly Reporter, pages 
65, 83, and 84.- l e 

The Judge below having rightly*&pplied 


; i | | \ 


limitation to the suit, we: reject this appeal a 
J with costs. © e | 
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The 15th May 186s. 


Present : X 


Thè Hon’ble W. Morgan and Shumbhoonath 
Pundit, Fudges. ; 


Suit for enhancement by Auction-purchaser (be- 
fore Act X. of 1859)—Uniform payment by 
por before Decennial Sttlement—Onus pro- 

andi, 


Case No. 551 of 1865. 


Special Appeal from a decision passed by the 
Judge of the Small Cause Court, exercising 
the powers of a Principal Sudder Ameen of 
Furreedpore, in Dacca, dated the 24th De- 
cember 1864, affirming a deciston passed by 
the Moonstff of that District, dated the 31st 
December 1861. 


Showdaminee Dossia (Plaintiff), Appellant, 
versus 


Gooroo Pershad Dutt and others (Defend- 
ants), Respondents. 


Baboos Mohinee Mohun Roy and Chunder 
Madhub Ghose for Appellant. 


None for Respondents. 


Ina suit for enhancement brought by an auction- 

urchaser before Act X, of 1859, the ryot cannot avail 
himself of the presumption arısing under section.4 of 
that Act from a uniform payment for 20 years, but 
must prove uniform payment for 12 Pi 
Decennial Settlement. Notwithstanding proof of such 
payment, he will still be liable to enhancement in re- 
spect of lands held by him tn excess of the quantity 
mentioned in his lease. 


Tuts suit having been instituted before 
Act X. of 1859 came into operation, and 
therefore not being a case under that Act, 
the presumption arising under section 5 of 
the law from a uniform payment for twenty 
years does not apply to this case. 

The findings of the Lower Appellate 
‘Court are not sufficient to debar the special 
appellant from obtaining a decree for en- 
against the defendant. The 
ryot must*show that the lands have paid a 
uniform amount gf rent from a time 12 
years pfior to the Decennial Settlement, 
before he can successfully answer the claim 
of enhancement at Pergunnah rates broyght 
against him by a plaintiff claiming to be an 
auction-purchaser. Even, if the defendant 
had succeeded in establishing ‘such a pay- 
ment, he would still be liable for the, rents 
of the lands said to be held by him in excess 
of the, quantity originally leased out, and for 
which Ke was hitherto paying. 

The case is, therefore, remanded to the 


“Lower Appellate Court to gscestain whether 


pæ 


vÉ ' 


Gayl ° e THE WEEKLY REPORTER, 


Rulings. Dale, 

Ce 
the plaintiff is an auction-purchaser efititled 
to enhance at Pergunnah* rates under the 
laws in force before A& X. of 185 came” 
into operation, and to find out from what 
times what rents have been pafd fér the 
tenure, what was the quantity of land ori- 
ginally leased out, what quantity of it has 
been since taken away for public purposes, 
and how much at present the defendant holds 
in excess of the remainder of the original 
quantity. It Will then proceed to fix what 
is the proper Pergunnah rate of rents for the 
whole of the lands held by the defendant, or, 
as the case may be, of the quantity that he 
may be found to hold in excess of the ori- 
ginal quantity leased out, minus the lands 
taken for public purposes. 





The 15th May 1865. 
Present : 


The Hon’ble G. Loch and W. S. Seton-Karr, 
Judges, 
Adoption—Sale by Widow—Judgment on’ per- 
mission to adopt, and on adoption and legiti- 
macy, is a Judgment in rem 


Case No. 292 of 1864. 


ears before the | Regular Appeal jrom a decision passed by the 


Fudge of Moorshedabad, dated the 18th Fune 
1864. 


Rajkristo Roy (Defendant), Appellant, 
versus i 7 


Kishoree Mohun Mojoomdar (Plaintiff), 
Respondent. 


Messrs, R. V. Doyne, G. C. Paul, and R. T. 
Allan, and Baboos Kishen Kishore Ghose, 
Dwarkanath Mitter, Onocool Chunder 
Mookerjee, Ashootosh Dhur, and Umbdica 
Churn Banerjee for Appellant. 


Baboos Sreenath Doss and Unnoda Pershad 
Banerjee for Respondent. 


Suit laid at Rupees 21,045-8-10-2., 


An adopted son is not actually precludedefrom ever 
questioning acts done by his mother during his minor- 
ity or before his adoption, in the same manner as any 
other reversioner might question such acts. Yet a sale 
by a widow, with the consent of all legal heirs at the 
time existing, and ratified by decrees of Courts, is bind- 
ing on reversioners as well as on an adopted son ad- 
opted long after the sale. ` 

A matter of adoption and legitimacy or the like 
decided by one Court shdtild be considered settled 
and not open tô question in another Court, unless 
the opposing party, on whom lies the burthen 
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of settin® aside the adoption, can show by clear and 
conclusive evidence that there has been fraud or col- 
lusion. 

Tus Is a remanded case, and there has 
been previeus litigation between the repre- 
sentatives of the parties, which renders it 
necessary to state the facts in dispute at 
some length. 

The defendant is the representative of a 
purchaser of 8 annas of a valuable mehal, 
called Manushmiora, &c , and los Kholahatee, 
&c., bearing a sudder jummak of 7,850 rupees. 

The position of the plaintiff and of his 
family is shown by the annexed family tree :— 
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By a supplemental plaint, the plaintiff 
corrected the date of his father’s death, and 
placed it, not in 1223, as at first, but in 
1222, 

We must observe here that the written 
statement® of the plaintiff was not drawn up 
in accordance with Act VIII. of 1859. In- 
stead of being a statement of the plaintiff’s 
own case, and a simple narrative of the facts, 
as prescribed by section 123 of Act VIII, 
it was an argumentative reply to the written 
statement of the defendant. This was wholly 
irregular, and should not have een permit- 
ted by the Court, 


Vol, ILL, z 


The defendant’s statement was to the ef- 
fect that his father, the late Nursingh Roy, 
had obtained possession of the prdperty 
claimed’ under a mortgage, which, in a siit 
between him and Goconl Monee, mother of 
the plaintiff, and others, had been confirmed 
to him by decree of Courts on the 4th August 
1829 and on the 2oth of July 1833. The 
defendant pleaded limitation and other points, 
which will be fully noticed hereafter. 
On the 11th of June 1862, the Judge, 
Mr. A. E Russell, dismissed the claim of 
the plaintiff, holding that the decisions 
relied on by the defendant in cases in which 
| the plaintiff was represented by his adopting 
| mother showed the mortgage to have been 
| contracted for the joint debts of the family, 

and proved the common ancestor, Goor) 

Narain, to have died heavily indebted. In 
| short, the Judge appears to have entered 
fairly in the case, and to have treated the 
| claim as res judicata. 

The case was appealed after an ineffectual 
attempt to get the Judge to review his deci- 
sion; and the High Court (Justices Norman 
and Kemp) held, on the 19th of June 1863, 
that the plaintiff was estopped as to the share 
which he claimed in right of Moorali Mohun, 
but was not estopped in regard to the share 
which he claimed in right of Pearee Mohun, 
his adopting father, although the Court ad- 
mitted that the former decision might be a 
strong piece of evidence against him. 
There is something not quite clear to us in 
the reasoning of the Court on remand ; but the 
case was remanded for trial on the merits, and 
this has enabled us to enter fully into the 
whole matter, with the consent of both 
parties who have, in argument, left no point 
unenquired into. 

On remand, a fresh Judge, Mr. W. B. 
Buckle, entering fully into the matter, and 
reciting the previous litigation, has come to 
the following conclusions. The Judge.finds 
that the suit is not barred by limitation; 
that the adoption of the plaintiff is good and 
valid; and that the same hae been fecpgnized 
by decisions of the Courts of zillah Dinage- 
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pore in 1858 and 1859; that the plaintiff. 


has sued within time, as he did not reach his 
majority until 1260; that the plaintiff, 
claiming not as heir of Gocool Monee; but of 
Pearee Mohun, is not barred by the deci- 
sions of the Provincial and the Sudder 
Courts of 182qand 1833; and that he has a 
right to his share, as claimed, of 4 annas, 
with mesne-profits from 1222 to 12599° 
The claim of the appellant to have t 
judgment reversed has now been, very fully 
. Oe \ 
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argued by Mr. Doyne, who has reviewed | for the respondent by Baboos Unnoda Pershad 


the whole history of that litigation as well 
as the limited amount of evidente pro- 
duced, and who raised the following points 
in favour of his client :— 


1. The plaintiff has not shown that he has 
sued within 12 years after the attainment 
of his majority, for he has never stated in 
what month of 1260 he became of age; and 
he has no evidence on this head, save the 
decisions of the Dinagepore Court, which 
are not conclusive. 


2. Even if he could make out the above 
point: satisfactorily, limitation by the laches 
of the mother has affected his claim. More 
than 12 years have elapsed between the 
death of the father in 1814 (1222) and the 
act of adoption in 1250. 


3. The permission to adopt has not been 
proved, there being no evidence of the same 
unless the decisions of the Dinagepore 
Courts are taken as evidence, which they 
are not. 


4. The former judgment in the mortgage 
case, though not an estoppel asa judgment 
ín rem, is a judgment in a case where the 
plaintiff was represented, and is binding on 
him. .Even in the lowest point of view, 
it is a strong piece of evidence which the 
plaintiff cannot get over, and which he has 
not rebutted. 


5. A sale by a widow, with the consent 
of all legal heirs at the time existing, would 
be binding on reversioners, and is binding 
on the plaintiff in this suit. 


The previous decisions bearing on the 
‘Provincial Court, 4th August 1849. 


S. D. An ae August 1833. the whole 

rincipal Sudder Ameen of Moorshe- S 

dabad, 29th of April 1848. case as be 

_ Dittg Judge, 31st of December 1850. tween the 
` Des aa Jone 1852. on parties are 

rincipalbSudder Ameen of Dinare- i 

pore, 7th July 1558. S SEN here 
Ditto Judge, Sth Jame 1859, in the mar- 
S. D. £., 26th November 1560. gin. 


The decisions referred to as shewing the 


Boulnois, page 70, Shib Chunder l- 
Doss vs. Shib Kissen Banerjee. a ae 

Weekly Reporter—P. C. Case No, MUAY Cases 
de GE a are also 

, D. A., Bamun Doss Mookerjee oj 

page 533, of 1850; also Moore’s Re - SC Ser 
ports, same case, Vol. VIII., page 169r © mar- 

Boulnois, page 120, No. I. gin. 

Taylðsgn Evidence, pages 1098-1110, 

e Volume If. T 
S: D. A., page 596-1856. he case 


N yavashta Durpun, page 1040.9 œ 
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was argued 
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litigation of 


Banerjee and Sreenath Doss, as well as the 
whole law of the case and the varjous pre» 
cedents quoted by both sides. Weare enabled 
to pronounce the following judgment on 
all the points taken up seriatim. 

On the first point, we observe that the plaint- 
iff has never at any time stated in what month 
of the year 1860 he came of age, nor has 
he produced in this case any oral or docu- 
mentary evi@ence Jo prove the date of his 
majority. What ‘he, as well as the Judge 
who decreed his claim, have relied‘on is a 
decision by another Court in a case in which 
the plaintiff sied one Jugtnnath Pershad: 
Roy. 

The Judge treats this case, as we under- 
stand him, as a judgment Gu rem, settling 
against all the world the date of-the plaint-. 
iff’s attainment of his majority. On réfer- 
ring to that judgment, we. find that it is 
based on the neglect of the defendant to 
prove limitation against the plaintiff, and 
is otherwise supported by very illogical and 
inconclusive grounds. Moreover, neither in 
that judgment nor in any other part.of this 
record is there any evidence to show when 
the plaintfff reached his majority. The 
judgment itself relied on in reality settles 
nothing except that the defendant in the 
case had not proved limitation against the 
plaintiff, which he was not bound t® do. 
We hold, therefore, that the precise date of 
the majority is practically an open question 
to this hour. 

As regards an earlier case, that Af 1848, 
decided by the Principal Sudder Ameen, 


and then appealed to the Judge in 1850,- 


we find that the mother of the plaintiff then 
said he was 11 years of age, while the op- 
posite party alleged him to be 16. But ‘the 
truth or falsehood of these statements was 
never judicially decided; and, as we have 
said, there is, in fact, no finding by any com- 
petent Court, through the whole of the 
litigation, as to the date of the birth, 
or of the attainment of majority, of the 
plaintiff. e 

On the other hand, we observe that this 
point was never formally put in issue, when 
the case went before the Judge°in 1862; 
nor was it made one of the grounds - of 
appeal to the High Court in 1863, when the 
case was remanded. Practically the case 
has been treated as if the plaintiff had come 
of age at some time during 1260, and we 
may observe that hee would have been in 
a had he come of age earlier, or in 
1258, d 
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On the whole, however, it is not necessary 
for us to decide the case on this point. Did 
we think the decision would be affected by it, 
we should call on the plaintiff to state the 
date of his birth, and the precise month when 
he came of age, and to furnish evidence on 
this point as he ought to have done from 
the first ; and we should be compelled to put 
off our final decision fora time. Bat this 
is unnecessary ; and we have only to record 
opinion that the judgmépt relied on by the 
lower Court is not binding, and ought not to 
have been used as it has been by the Judge. 

On the’ second point, as to whether the 
adopted son is barred by the laches of the 
adopting mother, much stress has been laid 
by Mr. Doyne in the case of Shib Chunder 

Doss versusShibKishenBanerjee, 
judgments recorded by the Chief 
Justice.Peel and Sir James Colvile. But the 
real point af issue in that case was whether 
the English Law of Limitation governed 
a dispute between Hindoos for lands situated 
in the Mofussil—whether, in short, the limit- 
ation was to be 12 years or 20 years; and 
we cannot find anything in that decision, or 
in any other of those laid before us, to war- 
rant us in holding that an adopted son is 
precluded from -ever questioning acts done 
by his mother during his minority or before 
his adoption, just as any other reversioner 
might question such acts. On this point, 
therefore, there is no ground for saying that 
the plaintiff is out of Court, although the 
effect og previous litigation on the subject 
of.the mortgage and sale remains to be con- 
sidered, and may have an important bearing 
on our decision. 

On the /hird point, we agree so far with 
the learned Counsel as to think that the judg- 
ments of the Dinagepore Courts of July 
1858 and June 1859 are, as judgments, 
eminently unsatisfaccory. The decision of 
the Judge is tantamount to no decision, fer 
he gives no reasons, but simply concurs 
with the Principal Sudder Ameen. The case, 
however, ran regularly through three Courts, 
the appeal of the defendant against the 
adopted son being finally dismissed on a mere 
point of kaw by the Sudder Court on the 
26th November 1860, Suill, we are clear 
that a judgment on a permission to adopt, 
and on the consequent legality of the plaint- 
iff’s sfafus, adoption, and right to sue orclaim, 
is a judgment zz rem binding against all the 
world, and not liable,to be questioned by 
third parties. In the case in question, the 
validity of the onoomoftee puttro, put for- 
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ward by the plaintiff, was the main point 
in issue. Some evidence was tendered in 
supgort of the fact; the arguments for. and 
against the genuineness of the ‘deed were 
fully considered ; and the Principal Sudder 
Ameen, according to his lights, gave a 
judgment on the point. In Goodeve on Evi- 
dence, adoption, like marriage and bastardy, 
S is expressly mentioned as one 
of the cases in which a judg- 
ment would be final and con- 
clusive. The reasoning of their Lordships 
of the Privy Council in the case reported 
at pages 36 and 37 of the Weekly Reporter for 
April 1865, No, 12, seems to point to the same 
conclusion. The very nature of such a case 
supports the contention of the plaintiff. 
A man cannot be repeatedly put to the proof 
of his legitimacy, nor could it be consonant 
to public morality, and to the first principles 
of justice, that a question of bastardy, legi- 
timacy, or the like, which had been decided 
in the negative by one Court, should again 
be deemed unsettled and open to question 
in another Court, unless the opposing party, 
on whom would lie the burden of setting 
aside the adoption, were prepared to show, 
by} clear and conclusive evidence, that there 
| had been fraud or collusion. In this view, 
-it is quite unnecessary for us to enter into 
| the various questions that have been argued 
as to the date of the first appearance of the 
onoomottee pultro—the discrepancy in the 
signatures of the witnesses to that deed, the 
handwriting of Pearee M>hun, or any other 
similar matter of evidence and inference. 

It is sufficient for us that the plaintiff as- 
serted his adoption in a case which ran duly 
through three Courts, and in which the op- 
ponent had an ample opportunity of procur- 
ing redress, if the judgment in favour of 
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adoption were thought defective in law or 
evidence. We think that less hardship is 
done by our accepting, as final, a judgment, 
the ‘reasoning of which may seem open’ to` - 
criticism on such a point, than in® laying e 


down that questions of vital importance 
to public morality, to private s/a/us®. and 
to social existence, should, after a lapse 
of years, be treated as m2re waste paper, as 
seitling nothing, or as applicable only to the, 
parties between whom they were delivered. 

If, then, the case rested on this point 
only, we should have no hesitatioa in affirm- 
ing the judgment of the lower Cou't. But, 
as we have seen, the case his been fully 
argued on wholly dis‘inct consider tionge” 

We come now to the /gzr/h point—the 
decisions on the mortgage of 1829 and ofm. 
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1833. The decision, it is admitted by Mr. 
Doyne, is not a judgment zz rem; but it is 
contended that it isa judgment inter partes 
to which the plaintiff was privye through 
his representative, and by which he is 
bound. This point does not appear to have 
been presented to our colleagues when they 
remanded the case, at least not in this 
shape. On looking at those judgments, we 
find that the father of the appellant before 
us sued to obtain possession of the property 
mortgaged to him, made all the existing 
members of the family parties to his claim, 
and expressly raised the point that mort- 
gages were contracted, and that sales event- 
ually took place on account of the debts 
of Sooruj Narain, his funeral obsequies, and 
other ceremonies. The defendants denied the 
deed of sale, and urged as a reason for their 
denial shat no debts were incurred by Sooruj 
Narain. 

These pleas were regularly gone into 
both by the Provincial and the Sudder 
Courts, and both Courts agreed in holding. 
as proved, the existence of the debts and 
the execution of the sale. A very strong 
piece of evidence, on which the Court relied, 
was a report from the Collector of Rung- 
pore, whose business it had been specially 
to enquire into the condition of Sooruj 
Narain’s affairs with a view to his taking 
the estate under the Court of Wards, which 
report stated the existence of heavy charges 
and liabilities on the estate, including the 
liabilities to the father of the appellant be- 
fore us. We cannot, as argued for the re- 
‘spondent, lay any stress on the expression 
used in the deed of mortgage by the de- 
fendants to the effect that the debts were 
“their debts;’’ nor can we, at this dis- 
tance of time, take upon us to say that 
the evidence on which both the Courts relied 
at that time was either suspicious in char- 
acter, inadequate in quantity, or deficient in 
judicial weight. 

The tase was very fully tried, and a judg- 
ment given on all the points, including that 
of thé indebtedness of the father, which 
was a condition precedent to the validity 
of the sale. On this head, therefore, we 
hold the contention of the respondent to 
fail. . l 
Our opinion seems fortified by that of 
the Privy Council in the Madras case already 

adverted to, in which 
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Their Lordships said that, “ unless ib could 
“be shewn that there had not been a fair 
“trial of the right in that (a former) suits 
“or, in other words, unless that decree could 
“have been successfully impeactred on some 
“special grounds, it would have been an 
“ effectual bar to any new suit in the Zillah 
“ Court by any person claiming in succession 
“to Unga Mootoo.” “For, assuming her 
“ to be entitled to the zemindaree at all, the 
“whole estate would for the time be vested 
“in her absolutely for some purposes, 
“though in some respects for a qualified in- 
“ terest ; and, until her death, it could not be 
“ascertained who would be entitled to suc- 
“ceed. The same principle, which has pre- 
“vailed in the Courts of this country as to 
“tenants in tail representing the inheritance, 
“would seem to apply to the, case of a 
“ Hindoo widow ; and it is obvious that there 
“would be zhe greatest possible inconvent- 
“ence in holding that the succeeding heirs 
“were nok bound by a decree fairly and 
“ properly obtained against the widow.” 

Now, to apply this principle to the case 
before us, it is clear that the judgment of the 
Provincial and Sudder Courts cannot be 
impeached on any special grounds of fraud 
or collusion. All that is argued is that the 
judgment can be gone into, dissected, criti- 
cised, and laid bare, as if it were any judg- 
ment open to appeal or revision by a gher 
Court. But this is a doctrine to: which we 
are not prepared to assent. The decision is 
one which itis beyond our power to revise 
and interfere with; and all we haveto con- 
sider is, whether, it being final and conclusive 
between the parties to the same, it can be 
held binding on reversioners or next heirs, 
as raised in the fourth and fifth issues. 

Now, the doctrine laid down in the passage 
just quoted at length would seem fully to 
authorize us in holding that it can and ought 
to bind such persons; and this view is 
further strengthened by the position taken 
up in the case of Jadoomonee Debia versus 
Saroda Prosunno Mookerjee, reported at 
page 120 of No. 9, Volume L. of Boulnois. 

In that case the authorities and prece- 
dents on an intricate point of Hindoo Law 
were carefully reviewed by Sire C. Jack- 
son and Sir J. Colvile, and the rule laid 
down was that a conveyance by a widow, 
with the consent and favour of the next 
heir living, was a disposition permitted by 
Hindoo Law, which vested the absolute estate 
in the donee. Sir Ç. Jackson, page 125, 
says: “ It ig not always easy to discover, on 
“what principles, doctrines of Hindoo Law 

e 


1865.) Civil 


THE WEEKLY REPORTER, 


ev 
. ] è 


e AN 


= a ‘ a á A 


“are founded; but it seems that, where the 
“widows conveyance is executed with the 
e consent of all the nearest heirs living at 
“the time of conveyance, and there are no 
“other hefrs of preferable or equal degree 
“living at the decease of the widow, there 
“the Hindoo Law considers the whole estate 
‘‘in possession, and the reversion has been 
sufficiently represented for the purposes of 
“such conveyance, and the conveyance 
“itself is valid Such.a ddttrine seems 
“not only convenient, but unobjectionable 


doo Law involved in a consideration of the 
! fourth and fifth issues laid before us. And 
from Hose authorities we can review the 
salient points, and draw the foilowing cen- 
clusions on the facts, as admitted by both 
parties. The mortgage and sale and the 
‘indebtedness of the father Sooruj Narain 
were all facts which we must consider to 
‘have been raised, heard, and finally set at 
rest as simple questions of fact by the deci- 
sions of 1829 and 1833. The whole of the 
| existing partners in, and heirs to, the estate 


“in principle. ” \ were, moreover, at that time brought before 
Sir J. Colvile, in the same case, page 120,' the Courts. Tne present plaintiff was not 
says: “ The’case of Kasheenath Bysakh ` even adopted until ten years after the 


“versus Huro Soonduree Debia, which has ‘last decision on the disputed conveyance 
“long given the law to this Court, and since ` had been delivered. And the permission 
“ it is a decision of the Privy Council, i to adopt, on the plaintiff's own showing, had 
. “ought te have given, if it has not given, : remained with the widow, unregistered, and 
“the law to the Courts of the East India i not formally brought to the notice of any 
“Company, establishes that the estate of the | authority, great or small, for just 30 years 
“widow is something higher than a life- | after it had been given to the widow. The 
“estate; that it entitles her to the posses- '! Courts of 1829 and 1833 had evidently no 
“sion of the property without restriction; | inkling of any such possible adopted heir 
“ond that she hasa qualified power of dis- 2% futuro, although those were occasions on 
“position in it, the limits of which it is | Which Gocool Monee might well have been 
“ difficult, if not impossible, to define farther | expected t0 announce the existence of her 
“than by saying that the property of any ' deed of permission. Supposing the widow 
“ particular exercise of that power must: had lived on as other widows in Bengal have 
“depend on the circumstances on which it | been known to do, for more than 50 years 
“is made, and must be consistent with the , after the decease of their husbands, and had, 
“ general principles of Hindoo Law regard- ` then in old age, adopted a son, are Courts to 
“ing such disposition. ” | countenance the proposition that such a son, 
The above ruling is further confirmed by | when adopted, is not to be bound by the acts 
the decision of the Privy Council in .the | of his adopting mother, done and concluded 
well-kaown and oft-cited case of Hanooman ` with all formalities, or actually ratified by 
Pandy, and in that of Bamun Doss Mook- | solemn decrees, of legal tribunals delivered 
erjee, page 169 of Volume VII. of Moore, ‘in cases hotly contested up to the highest 
which may be quoted for the present case’ Court of appeal? We think not. We 
in so far as it establishes the principle that ` Must remember that the obligation to adopt 
an authority, given by a husband to. has been deemed a mere moral obligation, 
a widow to adopt a son, does not, before ‘and not one which can be enforced by legal 
an adoption has actually taken place, super- ' process; and we must also look at the ex- 
sede and destroy the personal right of a|tremé hardship which would result to bond- 


widow to sue. And the case quoted at page , de purchasers, who, under deeds or décrees, ° 


596 of the S. D. A. Reports for 1856, to. had remained 30 years in possession like the 
our thinking, goes much further than the | present appellant, were a, contraey doctrine 
law, as at present understood, would war- to be suffered to prevail. Our coffclusion, 
rant. 

To apply the principle laid down above! whagever it may be on the first three issues, 
. by the karned Sir J. Colvile, it would per- {is impugnable on the fourth and fifth issues. 
haps be difficult to find a case where a sale It is supported by legal principles enunciated 
by a widow had been more fairly tried, or | by the highest authorities in this country 
where a fuller decision had been given in: and in England. It is consonant to public 
a suit to which all the necessary persons , policy, and to,the dictates of reason, justice, 
were made parties, years before the plaintiff , and common sense. It inflicts no hardship 
was even called into existence. lon the plaintiff, while a contrary #octrine 

We have thus sufficientlye revieved the | would 
leading authorities on the principles of Hin- 

e 


then, is that the position of the appellant, 


entail grievous consequences pn ° 
bond fide pugchgsers, who, at the time Of" 


- E \.- 


e anew int 





their purchase, or at the legal disputes which 
ensued on such purchases, had complied 
with all that the law, aş known to them, could 
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— 
A suit may be brought by a decree-holder to obgain the 


' assiStance of the Courtin the removal of an obstruction 


demand ; it is, therefore, a doctrine® which ' 


we think ourselves bound to support and 


enforce. We hold, therefore, that the judg- : 


ments of 1629 and 1833 are binding on the 
reversioners ` and that, even if they could be 
held as not so binding, they are very strong 
pieces of evidence in the case to which the 


plaintiff has not one tittle of evidence to op-: 
pose, and which he has only sought to invali- , 


date by surmises, conjectures, and proba- 
bilities, to which we could attach no weight. 


In the lowest point of view, then, we should , 


say that the defendant, when challenged, 
had proved his purchase, as well as the 
special circumstances necessary to give the 
same validity, by evidence which was not 


' father and son inthe Pubna Court. 


only unrebutted, but which in itself was of, 


r 


the most convincing kind. 

In this view, therefore, we record our 
opinions on the fourth and fifth points raised 
in favour of the appellant, and, reversing the 
judgment of the lower Court, decree the 
appeal with all costs. 


The 15th May 1865. 
Present: 


The Hon’ble W. Morgan and Shumbhoonath 
Pundit, Judges. 


Limitation—Transfer of suit from one jurisdic- 


(e.g. setting aside fraudulent “conveyances by the 
debtor) to the execution of his decree against bss 
debtor’s property. 

Tue plaintiff, having obtained æ decree in 
the Rajshahye Court, sought to execute it in, 
Jessore against the defendant by attaching 
pergunnah Belgachee, his property there. 
Fyzbun Chowdry, the son of the defendant 
KKurreembux Chowdry, claimed the attached 
property as Belonging to him by purchase 
from his father, and, his claim having been 
investigated, the property was released from 
attachment. 

The present suit was brought against the 
It was 
instituted on the 16th December 1862, a few 
days before the expiration of a year from 
the date of the order of release made by the . 
Court of Jessore. The Pubna Court, pur- 
suant to what it supposed to be a direction 
from the High Court, returned the plaint on 


the 13th March 1863, in order that it might 


be presented and filed in the Court of the 
Principal Sudder Ameen of Dacca. It was 


.not filed in the last mentioned Court until 


the 23rd April 1863; and it was afterwards 
again returned, and was lastly filed on the 


_ 14th May 1863 in the Court of the Princi- 
‘pal Sudder Ameen of Furreedpore, within 


tion to another—Suit by decree-holder to re- ' 


move obstruction to the execution of his de- 
cree, 


Case No. 49 of 1865. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Furreed- 
pore, dated the 30th December 1864. 


Takhuroodeen Mahomed Eshan Chowdry 
. (Plaintiff), Appellant, 


o VET SHS 


Kurimbux Chowdy and others (Defendants), 
$ Respondents. 


Baboos Unnodapershad Banerjee and Unoo- 
cool Chunder Alookerjee for Appellants 


Baboo Greeja Sunker Mookerjee for 
Respondents. 


A suit was instituted in Pubna, and, on application to 
the High Court for authority to proceed with it in Pubna, 
the High Court ordercd its transfer ta Dacca. Instead 
of merely transferring the suit to Dacca, the Pubna 
Court i dees the plaint in order to its being presented 


e Dacca Court. For the purpose of comput- 


ings limitation, the suit was held to have been instituted 


i the day when it was admitted py the Pubna Court. 


RE 


DEED, 


whose jurisdiction the land mentioned in the 
plaint, or the chief part of it, is situated. e 
The plaint states the proceedings taken in 
execution of the decree in the Jessore 
Court, the intention therein of the defend- 
ant Fyzbun Chowdry claiming as purvhaser, 
and the release of the property from attache 
It is then alleged that this defendant’s 
claim by right of purchase (which apparently 
extended to all his father’s property in the 
several districts named) has been notified to 
the Collector and in all the Courts of the 


‘district, and that it is an obstacle to the 
. plaintiff's proceeding to obtain execution 


by attachment and sale of pergunnah Ba- 
jooras Mohabutpore, a property belonging to 
the judgment-debtor, the defendant Kur- 
reembux Chowdry, situated within the 
Pubna jurisdiction. The relief prayed is 
that the title of the judgment-debtor to the 
last named property and to DBrlgachee 
(which is here stated to be within the Fur- 
reedpore jurisdiction) may be declared, and 
that the lands be made liable to satisfy the 
plaintiff's decree. 

The suit was dismissed by the Principal 
Sudder Ameen of Furraedpore, on the ground 
that it was bagred -by limitation. This is an 


appeal from his decision; and if we con- 
e 
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strued*the plaint in the sense in which it has 
been understood by the Principal Sudder 
‘Ameen, that is, as seeking to set aside the 
order of release made by the Jessore Court, 
we shoul concur in the judgment, 
although not concurring in the reasons 


and who now asks the aid of the Court to 
remove the obstacle in order that he may 
have the full benefit of his judgment. A 
person Who has obtained a decree, before ‘he 
proceeds to execute it against his debtor’s 
property, the title to which has perhaps 


assigned in support of it. When the plaint | been made doubtful or obstructed by the 


was filed, the property therein mentioned 
being situated in different districts, the re- 
quisite application was made to the High 


fraudulent conveyances of the latter, may, in 
many cases, find it to his. advantage to insti- 
tute in the first instance a regular suit to 


Court, under section 12 of fhe Code ofj set aside those conveyances, and the law 
Civil Procedure, for authority to proceed | permits him to bring such a suit. If the 
with the suit in the Pubna Court. The} suit now before us may fairly be regarded 
High Court directed the suit to be trans- |as a suit of this description, it is maintain- 
ferred to the Dacca district, the chief part ' able. On the other hand, if the plaintiff sues, 
of the property being within that district. | however indirectly, to obtain the reversal 
The effect of the order was merely to transfer | of the summary order, his suit is barred. 
the suit already instituted in the Pubna!/ It has appeared during the hearing of the 
-Court to the Dacca Court; and thus its legal | appeal, and is not, we believe, now denied, 
effect cannot be changed by the improper | that pergunnah Belgachee, though within the 
and erroneous procedure, which was appa- | Jessore Collectorate, is subject to the juris- 
rently adopted, of returning the plaint in | diction of the Furreedpore Civil Court. The 
order to its béing presented anew in the| proceedings in execution against Belgachee, 
Dacca Court. For the purpose of comput-|in the former Court, were, therefore, wholly 
ing the period of limitation, this suit was, ' without jurisdiction and void. They may, 
we think, instituted on the day when (be with the summary order therein passed, be 
plaint was received and admitted by (het disregarded, and this suit, although the 
Pubna Court, notwithstanding that the re-jplaint refers to the proceedings in Jessore, 
quisite authority from the High Court to! may be considered as a suit by a decree- 
enable the Pubna Court to proceed with | holder to obtain the assistance of the Court 
the hearing of the suit was not eventually |in the removal of an obstruction to the 
obt#ned, and notwithstanding the mode in| execution of his decree against his debtor’s 
which its transfer to the Dacca Court was | property. Such a suit is, we think, main- 
effected. We cannot, therefore, assent to|tainable; and as the present suit has been 
the Principal Sudder Ameen’s reason for | brought within due time, it should be heard 
the di#missal, which seems to be that the | and determined. 

plaint, having been returned by the Pubna| We must remand the case to the lower 
Court, was not presented to the Dacca Court | Court for trial. 

before the expiration of the year. Had 
it been presented in the latter Court within 
that period, it would not, we think, have 
availed the plaintiff. The true reason, in our 
judgment, is that the plaintiff was bound 
to institute a suit for this purpose in the 
Jessore jurisdiction, within one year from the 
date of the order; and not having done 
so, his right of suit is barred. It is argued, 
however, for the appellant, that the plaint 
may fairly be read, not as a plaint by a | 
judgment-creditor, who (having proceeded to | 
execute hfs decree, and having been success- 
fully opposed by a claimant) seeks to set 
aside the adverse summary order, and estab- 
lish his right, but as a plaint by a judgment- 
creditor, who has hitherto taken no proceed- ek 
ings whatsoever in execution against his 
debtor’s property within the jurisdiction of 
the Court in which he sues by reason of | Baboo Kishen Succa Mooherjee for Appel. 
some apprehended obstacle to his so doing ; e  lants, a 
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The 15th May 186s. 
Present: 
The Hon’ble G. Loch and W. S. Seton- 
Karr, Judges. 

Limitation — Joint Hindoo Family — Allegation 
of separation — Onus probandi — Witnesses 
(Enforcing attendance of). e 4 

Case No. 411 of 1864, 

Regular Appeal from a decision passed ` 
by the Second Principal Sudder Ameen of 
Hooghly, dated the 15th July 1864. . 


Bissumbhur Sircar and others (Defendants), 
Appellants, 
versus 


Soorodhuny Dossee (Plaintiff), Respoygent, 


———__ e 
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Baboos Hem Chunder Banerjee and Ashoo- , of their all-gation as to her age, they filed a 
tosh Dhur for Respondent. : decision of the Principal Sudder Ameen, bear- 
a ; ‘ing date the 18th November 1858, ip which. 
Suit laid at Rupees 5,176 3 annas 18 gds. ‘she was sued for the amount of a debt, and 


Object of section 11, Act XIV. of 1859 (computation | answered to the claim by a vakeel, md was 

of period of limitation in cases of disability.) | not in those proceedings styled a minor. 
S In së? a ae eee ys Es wé Even admitting that the plaintiff attained 

is on the de n prove their allegation of separa-! st f : 
tion at a certain time, they having admitted that the ! Majority in 1266, we think that she is not 
family was joint up to that time, and claiming the pro- | out of Court by limitation. Her cause of 
a pee Te ae ya a to a eee , ; action arose on her husband’s death in 1259, 
ourt acts illegally in directing a party withou ee : 
cause to re-issue summons for the attendance of his | #2d she browght the present suit in 1269 ; 


witnesses, instead of enforcing their attendance by į SO that, under the provisions of clause 13, 
attachment and fine when the party requiring their! section r of Act XIV. of 1859, she is with- 
evidence has done everything in his power by issue |. ti EEN 1] : DAE d 
of summons, andthen by Oe Posing Araban &c., as, (H time, an ner a egation 0 minority nee 

required by law, for issue of process of attachment. , not be taken into consideratién. The same 


i ' question was heard and determined Mr. 
Tus suit was to recover a 4-annas share | H by Mr 


of certain ancestral and family property to ı Justice Trevor and Mr. Justice Campbell 


which plaintiff alleged that she was entitled | Kaldes ‘Chatter Ba ee S 
on the part of her deceased husband, Nilma- | 1864, and we quote that part of thet jude- S 
dhub Sircar. ment which disposes of this objection » “ We 


The family tree is as follows:—The com- |!“ think that the Judge has wrongly con- 


mon ancestor was i “strued the Law of Limitation. Act XIV. 
Rampershad i “of 1859, section 11, was never intended to 

i c “place minors under a special disability as 

Gocool Chunder Buddun Chunder : “ compared to majors; but to make a special 


RG EES e ; “concession in their favour, A man who 
EE Nilmadhub. PreoMadthub, “comes into Court after attaining his major- 
Yl “ity, if he is within the ordinary time of limi- 
Ee ee Sooradhonee, Plaintif. i “tation provided by section 1, is not 


i es i i , Secti 

Plaintiff alleges that the brothers, Gocool | ,, bound to invoke Becton Kär SORAI 
S .!“is complete in itself, and .applie® to 
and Buddun Chunder, were joint in estate ; sali suits.. Section- ri Te an additional 
and that, after the death of Buddun, the | « or supplementary provision, giving minors 
family continued to be joint till 1262, when a | « liberty to take a fresh start for compu- 
separation and division of the property took “tation from the time of attaining major- 
place ; that her husband, Nilmadhub, having | « ity, provided that the privilege so aç- 
died in 1259, she being a minor at the time | e corded is limited to three years. If the 
of the partition of the property, was deprived “ plaintiff’s time, computing from the origi- 
by the defendants of her husband’s Ge “nal cause of action (accruing in his major- 
a ae attained majority in 1268, “ity), had expired during his minority, or 

rings the present action to recover her | ,, I ote Ge 
husband’s 4-annas share from the defendants, | ee ee ee oe oan e 


: : “have had full three ears; but.that not 
making her brother-in-law, Preo Madhub, a | « being so, he has the saa twelve years 
. formal defendant. p 


“ from the original cause of action.” Concur- 
e The defendants allege that Gocool and | ring entirely in this view of the law taken by 
Buddun separated in 1232 B. S.; that after | our colleagues, we reject the plea of limita- 
this sefaration, Gocool, who was a mooktear | tion. 
in Hooghly, made money and purchased pro-| On the merits, we find that the lower 
` perty, of which he was in the sole possession | Court has given a decree for the plaintiff, 
and enjoyment, and which descended to the | holding that the defendants, upon whom was 
defendants, his sons: and to this property, | the ows of proving that the property was 
neither Buddun nor his descendants have . self-acquired by Gocool after separation, had 
any right. The defendants pleaded limita- | failed to substantiate this allegation. It is 
tion against the plaintiffs allegation that she | urged before us that it was for plaintiff, who 
came of age in 1266; and that, under the | admitted that a separation took place in 
provisions of section 11, Act XIV. of 1859, | 1262, to prove the cpntinuance of the joint 
e her suit should „have been brought within | estate up tothat period; but we hold with 
o~—"Ihree years from that time; and in support! the lower Court that defendants were 


~-fF oo. 4 | 
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TC e 
bound to prove their allegation of separation , order that the Principal Sudder Ameen, after 

in 1232, having admitted that the family wasi enforcing the attendance of the witnesses, 
joint to that time, and claiming the property | as provided by law, may record their evi- 
as separately acquired subsequent to that, dence, and re-submit it to this Court. The 
date. -The defendants have brought for- | defendants will also be allowed to adduce 
ward several members of their family, neigh- | any further evidence already offered by 
bours, and others, who prove that the families | him should he wish to do so. 

separated many years ago, and that the pro- eee 

perty in dispute had always been in the sole 

possession of Gocool and his descendants EE 
We find also all the documents such as con- Present : 

veyances and receipts connected with these | The Hon’ble H, V. Bayley and J. B. Phear, 
properties, drawn up in the name of Gocool, Judges. 

and in the custody of Gocool’s representa- Costs—Goverment made a defendant. 
tives; and though such facts are not conclu- Case No. 22 of 1865. 

sive as to the sole possession of the defend- | e 

ants, they make out a sufficiently strong case ` Regular Appeal fi rom a decision passed by the 
to require the Court to call upon the plaint- ' Principal Sudder Ameen of Lirhoot, dated 
iff to prove that this family continued joint! “Ae 29/4 September 1864. 

after the period asserted by the defendants.: The Government (Defendant), Appellant, 
She has filed a quantity of correspondence mersus 

between Byddun and Gocool, and also letters te 
from the zemindar, which, it is alleged, clear- Musst. Sanoola, Pauper (Plaintiff), 

ly shew the s/afus of the family to a very |. Respondent. 

-rẹcent period ` and she has examined one or | Baboo Kishen Kishore Ghose for Appellant. 
two witnesses to prove that the family conti- į Jy- 8 

nued undivided till 1262. Eer this | de a areg eee 
correspondence has not been attested, and in. Suit laid at Rupees 252-13-6. 

iis present state cannot be admitted as evi- | Suit for a certificate of administration under Act 


: XXVII. of 1860. Government did not apply for any 
dence; but, on reference to the record, the t such certificate or oppose the plaintiff’s suit. But 


pleader for the plaintiff (respondent) points | having been made a defendant by the plaintiff, and 
outehow hardly his client has been dealt with | obliged to make an answer—Hetp that if was not 
by the lower Court, which virtually refused , liable to be cast in costs. 

to enforce the attendance of her witnesses,’ In this case Government has been cast in 
who could have proved the genuineness of | costs, and appeals on the ground that it 
this coerespondence, and otherwise substan- did not oppose plaintiff's suit; but, having 
tiated her case. We find that plaintiff did ; been made a defendant by plaintiff, merely 
everything that she was required to do by | truly stated such facts as were within its 
law to procure the attendance of her wit-' knowledge, and then asked for the Court’s 
nesses, and put in the /w/ubanah to take out! adjudication of the case. We think that 
process of attachment of their property; but, , this appeal must be decreed. The Judge, 
instead of this, her reasonable request being: acting under section 7, Regulation V. of 
complied with, she was directed by the for-'1799, directed that the Collector should 
- mer Principal Sudder Ameen again to issue ` take charge of the real property, and took 
summons for their attendance, so commencing i charge himself of the moveable property, 
the whole business de novo. We think this: because the plaintiff, and second and third e 
order quite. illegal, and that it cast additional ` defendants, who were parties to the proceed- 

and most unnecessary expense and trouble: ing under Act XXVII. of £860, 7. ¢.,eeeking 

_on the plaintiff—an order with which, from 1 to obtain a certificate of administration, could 

her circumstances, she was unable to com- | not prove their right to it. Government did’ ° 
ply. She stated the whole circumstances : not apply for any such certificate, The 

of .the case in a petition to the present answer of Government was necessary, as 
Principal Sudder Ameen on 4th July last; plaintiff had made Government a defendant, 

but that officer considered himself bound by'We do not think plaintiff had, under the 

the acts of his predecessor. We think that | above facts, a right to do this, and we think 
justice cannot be done in this case uñless | plaintiff should accordingly pay all the 
that evidence be taken and we, therefore, re- | costs of Government. ee 

mand the case under the provisions of sec- | This appeal is decreed with costs accord- e 
tions 355. and 356 of Act VIII, of 1859, in ingly. S — 
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S ` The 15th May 1865. ` The plaintift has appealed, repudiatitg the 

Present : : sunnud as a forgery. On the other hand, 


S j : , we are asked to express an opinion whether ° 
The Hon'ble G, Loch and W. S, Geo. Kart, Tan adopted son has not all the rights of a 
Judges. son born. We think that, under tħe Hindoo 
S . Law, the adopted son has the same right as 
peg ew Ee | the son born a if this jagheer were, pen 
Case No. 386 of 1864. _ly speaking, hereditary, the adopted son, un- 
Regular Appeal from a decision passed by the | less prevented by local or other custom, 
° Deputy Commissioner of Lohardugga, dated | might succeed without any confirmation from 
the oth May 1864. De Rajah. But, in the present case, the 
defendant has rested his right upon a con- 
‘firmatory sunnud from the Rajah. This 
sunnud has not been proved, No witnesses 


Maharajah Juggurnath Sahaie and others 
(Plaintiffs), Appellants, 


Versus : have attested it, and it is evidently not exe- 
Musst, Mukhun Koonwur and others (De- ' Cuted in the usual formal and official manner 
fendants), Respondents, that other deeds of similar character are. 
We therefore reject the sunnud. 

Baboo Mohesh Chunder Chowdhry for : It is then urged that an adopted son is» 
Appellants. entitled to succeed, sunnud or no sunnud; 
Loonshee Ameer Ali for ‘and that the plaintiff has given no proof that 
Mite peep EE be had authority to resume. The-defendant, 
however, in this case rested his claim on the 
Suit laid at Rupees 10,000, ! confirmatory sunnud, which he has failed to 


Under the Hindoo Law an adopted son has all the establish. And the fact, even if true, that 


rights of a son born. SE ee an ado eg GC the Rajah has received rent from defendant 
ts his title to succeed to a property on a confirmatory , ` ‘ . . 
See Ce EE <.: Will not deprive the Rajah of the Tight to 


l z 
Tuis was a suit on the part of Rajah Jug- EU a right declared by the Governor- 


gurnath Sahaie to resume a jagheer held by | General’s Agent to exist in him, Under 


S thi D 
Agnee Deb Narain, the adopted son of Be. | Ig view of the case, we reverse the order 


haree Lal, the former jagheerdar. The suit , of the Lower Court, and BEES “the appeal 





was before this Court in 1863; and, on the, with costs, 

toth July of that year, it was remanded to , 

enable the lower Court to come toa distinct: ` The 16th May 186s, 

finding on the following points: ss, Whe- ` 

ther the plaintiff can resume a jagheer on ' Present: E 
the death of the Jagheerdar without direct , The Hon’ble C. B. Trevor and G. Camp» 
heirs, and bar the right of an adopted son to bell, Judges. 


succeed ? 2#d. Was the defendant adopted | Sui 
, A uit by Executor of alleged adopted son (whose 
by Beharee Lal, and then duly recognized as | title is questioned by defendant)—De facto 


grantee by the Maharajah ; and was a con- : possession—De jure title—Jurisdiction. 
firmatory snnnud granted to him? The! Case No. 211 of 1865, 
lower Court found that, from a decision of , Gm 

- the Agent to the Governor-General, dated Special Appeal from a decision passed by the 


Sale Principal Sudder Ameen of Mymensing, 
e 2th Poos 1234 (and which, in the absence of 1 dated he Ith September e 
any decisign or evidence to the contrary, we , a decision passed by the Moonsiff of that 
must a@cept as "Cap down Se Sie ` District, dated the gih Fuly 1864. 
is the local custom of the province under his a 
' ‘authority in these matters), that the plaintiff Bhowanee Pershad Surmah Khan (Plaintiff), 


was at liberty to resume grants made by ' Appellant, 

himself. or his ancestors upon the failure of ' - Versus 

heirs direct of the original jagheerdar, The i Dhurm Narain Neogy and others 
Judge found, therefore, that adoption was no | (Defendants), Respondents. 


bar to resumption ; but he held that resump- , 
tion was barred in this case by a confirma-. Baboo Kishen Doyal Roy for Appellant. 


tory sggnud granted by the Rajah in favour ' None for Respondents. 
e of the defendant oy 16th Assin on 63 Sum- | Suit by a1 execwtor of an alleged adopted son of a party 
=—bnt, and he dismissed the suit. E | upon a bond executed in favour of that partyfor an account 
: . A 


ae oO, 


e i , 
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“ues z 
(includmg interest) below 500 rupees. The defendant | other of those states of circumstances, he 


having questioned the plaintiff’s title—HeLD that it | . 
was sufficient for the plaintiff either to show that he had has done sufficient for ; the ae of Se 
‘obtained ascertificate under section 2, Act XXVII. of ' Suit; and any enquiry Jnto his ae jure title 


1860, or to prove that he was in de facto possession of jg beyofid the s.ope of the case. Under 

thie ae and that the Lower Appellate oe SET ithis view we think that the order passed 
e LU L ` r ké e S 9 

eyond jurisdiction in directing an enquiry into | by iie Principal Südder Amen in appeal 


plaintiff's de Jure title. A e Seated cate > 
Although the case was one cognizable by a Small | was beyond his jurisdiction in the case, 


Cause Court, and no special appeal therefore lay to this ; We, therefore, as we are empowered by the 
Court under section 27, Act XXIII. of 1861, yet,under | law above cited to do, set it aside, direct 

of |" : 
Ee him to re-call the case to his own file, and e 


the Lower Appellate Court’s order as was beyond juris- i Te R 
y | decide it in the mode suggested in the above 





diction. 
PLAINTIFF in this case sued as the ex:cu- | remarks. 

tor of ån alleged adopted son of the party in 

whose favour the bond was executed for the 


sum due under the same, which with interest ' The 16th May 1865. 
amounts to less than 505 rupees. Present: 

The defendant pleaded: zt, That plaint- | The Hon’ble H, V. Bayley and J. B. Phear, 
iff was not the adopted son; and 27d. That, ; Judges. 
‘though be bad executed the instrument, be ` cuit by Heir—Same cause of action—Different 
had received no consideration for the same. ! property. 

The first Court gave plaintiff a decree, | Case No. 2t of 186s. 


being of opinion thať the fact of plaintiff , 
being in possession of the deed as executor į gë 
of the heir of the party in whose favour the | « e EE of Lipperah, 
bond admitted by defendant to be genuine j e ý $ 7 

was executed was sufficient to entitle him-to | Sooruj Pershad Tewary and others, paupers 


Regular Appeal from a dectston passed by the 


maintain the present action, and also that the | (Plaintiffs), Appellants, 
defendant had failed to prove the absence of versus 
valuable consideration 
i Saheb Lal Tewary and others (Defendants), 
On appeal, the Principal Sudder Ameen ae E ) 


rem@nded the case for enquiry into the 


validity of the adoption of the party whose! 22500 Woomesh Chunder Mookerjee for 


executor plaintiff is, inasmuch as his title has Appellants. 
been questioned by defendant. ! Baboos Chunder Madhub Ghose and Sreenath 
The *plaintiff then appealed specially | Banerjee for Respondents. 


against this order; and the first point we: Suit laid at Rupees 23,958-5 annas 4 gundahs, 

have to determine is, whether such an ap- tee EE 

peal > maintainable or not? We are clearly Shick 4 sue wee previously brought by Zeg father, 

of opinion that it is not. The case is one though, for property different from that which was the 

of a nature cognizable by a Court of Small ; subject of that suit, is barred by section 7, Act VIII. P 

Causes, and is for a sum less in amount than | °f 1859- 

500 rupees. Under section 27 of Act XXIII,| In this case plaintiff sued to recover 

of 1861, therefore, there is no appeal to this | possession of one third of certain landed pro- 

Court. But, in hearing the appeal, the | perty held in co-parceny, also of a one third 

, Principal Gudder Ameen has exercised a! share of the money value of certain other ° 

jurisdiction not vested in him by law, and | landed joint property, and ong-third ef certain 

therefore we are entitled, under section 35 cash, also joint property. z 

of the law above cited, to set aside so much! In his examination, plaintiff also states 

of that order as is done beyond his jurisdic- ' he “is entitled to obtain one-third share of 

tion. lnea case like the present, when the | the afore-mentioned (joint ancestral) talookse 

defendant questions the title of the plaintiff, | and cash. ” e 

it is enough for that party either to show! Defendant pleaded that secion 2, Act 

that he has obtained a certificate under sec- | VIH. of 1859, barred the suit as a res adjudi 

tion 2, Act XXVII. of 1860, or to prove that! cata. . 

he is in de facto possession of the deed upon} The lower Court has decided that this 

which the suit is institajed as the heir of the | suit was barred by section 7, Act Veal. of 

party in whose favour the ingirument was | 1859, inasmuch as, although this suit was ° 

executed, When he has proved one or the’ not for the Zenter) property for which =" 
S - 
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previous suit had been brought by plaintiff's ; 1859, which enacts: “ Every suit? shall 
father, still it was for property from which i“ include the whole of ‘the claim arising 
plaintifi’s father had been ousted by the|“ out of the cause of action; but a plaint- 
same defendants (as alleged by plaintiff in. “iff may relinquish any portion of his 
1258); while plaintiff’s father had sued |“ claim in order to bring his suit within the 
the same defendants for this one-third |“ jurisdiction. Jf the plaintiff relinquish 
share of ancéstral property as held jointly | “ or omi? fo sue for any portion of his claim, 
up to 1259, and then taken from plaint- |“ a suit for the portion so relinquished or 
iff by defendants. Further, because in that | “ omitted shall not aflerwards be enter- 
suit plaintiff's father had omitted to sue, “ Zeie 
for the particular items zow sued for by| Now, for the purpose of applying this law, 
plaintiff. The lower Court states its opinion | it is almost needless to observe that plaintiff, 
more fully thus: “The Court finds that/as heir to his father, can only do what his 
“plaintiff, as heir to his father, has brought | father could have done. Nor could his 
“the present suit on the same cause of action | father have brought his suit after that 
“(on which the suit‘ was previously brought | which he brought was dismissed. The 
“by his father, which suit was dismissed), | father’s suit was also for one-third share of 
“though the property, the subject of this | ancestral joint property. This specific pro- 
“suit, is different from the property which | perty was not included in terms in that suit.” 
“was the subject of that suit. Hence it| But the plaintiff's father then stated that 
“is perfectly clear that this claim is for a! he sued to obtain possession of the joint 
“ portion, relinquished by plaintiff’s father, of | ancestral property, which he had lost up to 
“the claim instituted by him, and plaintiff | 1259, and by the ousting of these same de- 
“has now preferred it on the same ground.” | fendants, his co sharers. Ought not then 
The Court then referred to the fact that | plaintiff's father to have included the present 
plaintiff states that his father was dispossess- | specific items in that claim? The cause of 
ed from the property now in suit in 1258, | action was to obtain possession of the joint ` 
while plaintiff in that suit claimed as for | ancestral property from the same dispossess- 








ancestral property of which he had been | ing defendants as here, or the co parceners ; 
dispossessed up to 1259, and held that it was | and, plaintiff’s father having relinquished 
incumbent on plaintiffs father to have|this present claim on the cause of action 
included this claim in Zei suit; but that, as | in. that suit, can the present suit be enter- 
plaintiff’s father knowingly relinquished it, | tained 3 We think the section (7) cited pro- 
plaintiff cannot, under section 7, A& VIII, | hibits this suit being entertained. <A case in 
of 1859, now sue. The plaintiff's suit | Marshall’s Reports, 19th February 1863, page 
was accordingly dismissed, and plaintiff now | 286, Shumsuhnissa and Buzl-ul-Ruheem, has 
appeals :— been cited to us by the appellant to support 

rst. That his present suit was for parti- | his view. But in that case the wife, who 
tion, while his father’s was for possession. sued, had come subsequently to the know- 

2ndly, That the property now sued for is | ledge that a certain item had, amongst other 
not the same as that for which his father | items, been misappropriated by her husband, 
sued; and that the cause of action is the! and she had no means of knowing the fact 
before, the husband alone having full and 
entire contro] over each and every portion of 
his wife’s property. But here such is not 
the case, and the plaintiff's father had the 
same means of knowledge, as the plaintiff, 


claim to obtain pessession wrongfully with- 
held, while that of his father’s was dispos- 
` session. | 
srdiy. That even if his father had omit- 
ted in hi suit property of which he had 
not possession up to 1259, still it was com- | of the property which form the subject of 
. petent for plaintiff to sue for what was! this suit. - 
omitted to be sued for and relinquished by | On the-other hand, in a case, 2nd Febru- 
his father. Lan 1865, page 149, No. 12, Sutherland’s 
On the frst plea, we shall merely remark ! Weekly Reporter, it was clearly held that, 
that it is a vague and groundless assertion, | where the subject of both suits in that case 
unsupported, as before shown, by anything | was to establish the plaintiff's husband’s title, 
in the plaint, or in the plaintiff's examina- | and‘obtain possession of the land as the hus- 
tion and statement of his own claim. band’s widow and representative, there was 
On*the second and fhird points, we ob. | but onecause of actions 4nd the plaintiff ought, 
*. serve that this snip has been dismissed under | under section®7 of Act VIII. of 1859, to have 
the ‘provisions of section æ of Act VIII. of ’ included her whole claim in one suit, 
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We think the principle of this ruling is | ryots to a road across the railway. Both 
applicable to the facts of this case, and that (e lower Courts have decreed in substance 
plaintiff ds on that principle precluded by the plaintiff's suit, principally because the 
section 7 of Act VIII. of 1859 from suing ; Courts “find that the plaintiff's ryots have 
and wé, thérefore, affirm the decision of the | no mode of access to their lands except by 
Court below, and dismiss this appeal with į crossing the line; and that their right to 
costs. „pass over the land now occupied by the 
railway remains as it was before the rail- 
way was made, notwithstanding that the 
land itself has been acquired by the Railway ° 
Company. 

We think the decision cannot be sup- 
ported on these grounds. The Railway 
Company, with the aid of Government, 
acquired the land under the provisions of 
Act VI. of 1857; and by the 8th section of 
that Act, the land taken became vested in 
Caie Note oh 186 the Government, and afterwards in the 
$ A 2 Railway Company, absolutely, and free from 
i every right or interest therein, of whatever 


Special Appeal from a decision passed bY) descripti i 
! escription, possessed by the former proprie- 
Mr. F. L. Beaufort, Fudge of the 24-Per- | S 
g é , : 
gunnahs, dated the 2nd December 1864, | tarsi or Dy other persans. Au rights before 


S mie 45! existing, whether of passage or of any other 
affirming a decision passed by the Moonsiff S een y 


K i kind, absolutely ceased upon the acquisition 
of that District, dated the 26th Fuly 1864. iof the land for the railway; and no right of 


‘ way afterwards arose, or was continued, mere- 
‘ly because there remained no mode of access 





_ The 16th May 1865. 


Present : 


The Hon’ble W. Morgan and Sumbhoonath | 
Pundit, Fudges. 


Land taken for Railway—Right of way. 


Collector of the z4-Pergunnahs and another 


(Defendants), Appellants, | to the land on the north, otherwise than by 
crossing the line. The express provisions 
versus a ‘of the law ‘are not consistent with the 

i existence of such a right. 
© Nobin Chunder Ghose (Plaintiff), | In the judgment of the Lower Appellate 
Respondent. | Court there is reference to a promise stated 


' to have been made by the Railway Company 
to provide a level crossing at the place in 
question; and the Railway Map, which is 
Baboos Kali Prosunno Dutt and Romesh: in evidence, shows the trace of a road 
Chunder Mitter for Respondent. bere, If the Railway Company have, by 
‘their representations and conduct, laid 
SE of way canno Oy the provision of BENE ‘themselves under legal obligation to provide 
of 1857, qgntinue, to exist over land scauired by & a road or crossing, the plaintiff is entitled © 
Government. If, however, the Railway Company, by | tO enforce that obligation ; and, although the 
their representations and conduct, lay themselves ; present suit is based on a misconception 
cle gpa to provide a way, such obligation ` of his strict rights (which in our view arise, 
i not as he supposes from the continyed exist- 
Tue line of the South-Eastern Railway, | ence of the old rights, but from the acts of ° 
passing through the plaintiff’s mouza, hasithe Railway Company ineconferfing a new 
severed about 1,200 beegahs of land from the | right of way), we think the suit may never- 
remaining portion of the mouza, which lies | theless proceed for the purpose of obtaining. 
on the south side of the line. -The ryots | the relief to which he is really entitled. We 
of the lahd so severed live on the southern | must remand the case in order that it mdy 
side of the Railroad, and, before the making | be ascertained whether the Railway’ Com- 
of the line, they had access by-a road from | pany have, by their conduct or representa- 
their dwelling-houses to the land cultivated | tions, contracted to provide and maintain 
by them. This suit is brought against the any and whats description of way for the 
Railway Company (the Government be- | plaintiff and his ryots over the line. lf the 
ing also made defeitdant) to procure the: Court is satisfied by the evidence Mat the 
removal of obstructions caused*by them, and , defendants have so engaged, a decree mag ` 
to establish the right of the plaintiff and his | be awarded ir plaintiff's favour. i 


KS Í; D 


Badoo K issen Kishore Ghose for Appellants. 
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: i The 17th May 186s, | The 17th May 1865. * 
Prasant: Present: 
. 8 $ The Hon’ble C. B. Trevor and G. Campbell, 
The Hon’ble E. Jackson and F. A, Glover, Judges, e 
Judges, Pleadings—Raising of legal points by Court 
Bona fide purchase—Refund of purchase-money REEL 
—Caveat emptor, ` i Case No. 3415 of 1864. 
° Case No. 3562 of 1864. | Special Appeal from a decision passed by the 


| Fudge of Dacca; dated the 29th August 1864, 

Special Appeal from a decision passed by the | reversing a decision passed by the Principal 

Fudge of Beerbhoom, dated the 20th Septem-! Sudder Ameen of that District, dated the 23rd 
ber 1864, reversing a decision passed by the , February 1863. i 


Principal Sudder Ameen of that District, ` it DEEN 
dated the 26th February 1864. _Gour Kishore Potedar and others (Plaintiffs), 


| Appellants, 
Kishen Mohun Shaha (Plaintiff), A pellant, . Versus , 
' Sheik Chitoo Bepary and others (Defendants), 
UErSUS Respondents. : 


| 
Ram Chunder Dey (Defendant), Respondent. Baboo Hem Chunder Banerjee for Appellants. 
Baboo Kalee Mohun Doss for Respondents. 


Baboos Sreenath Doss and Bhuggobutty 


| A Court may raise any legal points which arise on the 
Churn Ghose for Appellant. | facts found ; but where a fact is impliedly admitted, to 


, lose sight of the admission, and to raise points of law 
Baboos Luckhee Churn Bose and Banee independent of it, is beyond the proper duty of the 


Madhub Banerjee for Respondent. Court. 


When a defendant files an answer impliedly admit- 

j ting a liability, if a particular office was held by a party, 

A bond fide purchaser is entitled to refund of pur- | and avoiding that liability simply by pleading that the 

chase-money in a case where, some dispute having > particular office was not so held, the only issue to be 

arisen as tothe purchase, the matter was referred to ; tried is, whether that party held the office at the the ; 

arbitration, and it was held that the vendor had no au- | and, on that fact being proved adversely to the defend- 
thority to sell. The principle of caveat emptor does not ant, a decree must pass against him. 

apply to such a case. 

| Prante sued the defendant for the 


Tue allegation of the plaintiff in this. sum of 441 rupees with interest. Hetlleges 
case is that he purchased a certain property : that in 1268 one Monie, a gomashtah of the 
from Latuck Chunder through his son Ram defendant, took from him in the course of 
Chunder. There was some dispute as to the . business 1,441 rupees, granting him a hoon- 
purchase, and the case was referred to|dee on a Calcutta firm; that this hoondee 
arbitration, when it was held that Ram on presentation was dishonored; that 
Chunder had no authority to sell. Plaintiff ' 1,c00 rupees was paid to him on -the 3rst 
now sues to recover from Ram Chunder the; Srabun 1269 under defendants order; but 
purchase-money as the remaining sum remains unliquidated, 

- _ The first Court decreed the claim ; but the he brings the present action. 

e Judge, on appeal, is of opinion that “the The defendant denied liability, inasmuch 
principle ef caveat emptor applies,” and has as the party, who granted the hoondee and 
refused the plaintiff any redress. , took the money, was not in his service in 

This is objected to on special appeal, and , 1268; that that individual had left his service 
‘we think on good ground. If the plaintiff! in 1265; and that he was not liable for any 
has paid Ram Chunder the consideration- act done by him during that year, o 
money, he is entitled to refund under (he cr. ` The first Court round that the other per- 
cumstances stated, that is, if there has been'son Monie was in defendant’s service in 
no fraud on his part, and we do not see that 1868, and consequently he was liable. 
any fraud is alleged—certainly it is not" On appeal, the Lower Appellate Court 
found by the Judge. i found: ssf. That Monte was defendant’s 

Th&ejudgment of the Lower Appellate gomashtah in 1269. wd., That there was 

e Court is reversed, and the case remanded for no proof showjng that that person could bind 

e =- decision. his principal in acts like the present; and 


DI gf E 


Civil 


THE WEEKLY REPORTER, 


D d i 


e RKulingss 29 


° 
— e a y 


ôrdly. *That the payment of 1,000 rupees by ! - 


defendant’s orders, which might act as a rati», 
fication ofthe act done without authority, is. 
not satisfactorily proved. The Judge, here, 
fore, digmisSed the plaintift’s suit. 

Plaintiff now appeals specially, urging | 
that the Judge has imported in to the case 
matters not arising out of the pleadings; that: 
the authority of Monie was not questioned, . 
had he been the gomashtah; the whole case ` 
of the defendant was made to fest on the 
fact that the gomashtahship of that person 
ended ir 1265; and, as this has been found 
adversely to the defendant, a decree should 
have been passed in plaintiff’s favour. 

` We think that the contention of the plaint- 
iff is sound. Whena party files an answer 
like that in the present case, which impliedly 
admits a liability, if a particular -office was 
held “by a party, and avoids that liability 
simply by pleading that the particular office ' 
was not so held, the only issue to be tried is, 
whether the party held that office at the 
time; and, on that fact being proved adverse- 
ly to the defendant, a decree must pass 
against him. It is, of course, quite right for 
the Principal Sudder Ameen to raise any 
legal points, which arise naturally out of the 
facts found; but, as before remarked, when | 


a fact is impliedly admitted, to lose sight of | 
points of law | 
indegendent of it, is beyond the proper duty : 
As the Appellate Court, ' 
though it finds the payment of the 1,000! 


the admission, and to raise 


of the Court. 


Puran Mudduck (Defendant), A ppeltant, 
versus 
Ooday Chand Mullick and others (Plaintiffs), 
Respondents. 
Baboo Kedarnath Mojoomdar for Appellant. 
o Baboo Luckhee Churn Bose for 
Respondents. 


Ancient lights cannot be obstructed by the owner of 
the adjacent land building on it, so as to obscure the 


light and air always enjoyed. Whether the party has 


or not other windows on another side of his premises is 
immaterial. 


THIS was a suit for possession of a certain 


' strip of land adjacent to the plaintiff's (spe- 


cial respondent’s) house, and to restrain the 
defendant from blocking out light and air 
from the special respondent’s premises by 
building exactly in front of, and abutting on, 
them. 


Both lower Courts found that the plaint- 


_ ff had no title to the land sued for; but they 
, restrained the defendant from raising his 


wall or building so as to obstruct the light 
and air which had all along been enjoyed 
by the plaintiff through two windows against 
Which the new wall was in process of erec- 
tion. 

It is urged in special appeal :— 

rst,—T'hat, as the land has been proved to 
belong to special appellant, he is entitled to 
do what he likes with it, and build on it at 
his pleasure ; and 

zndiy —That the lower Courts have re- 


rupees by defendant’s order not proved, has strained the special appellant’s building more 
found that Monte was defendant’s gomash- | than is necessary to the special respondent’s 


tah when the sum claimed was taken from. 
the plaintiff by him, the order of the first | 


Court, decreeing that amount to plaintiff, 
must stand good with costs of the lower 
Courts and of this Court also. 


The 17th May 186s, 
Present; 


The Hon’ble E. Jackson and F. A. Glover 
: Judges, 


Easement—Right of light and air. 
Case No. 3613 of 1864. 


, Special Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 16th September 1864, affirming a 
decision passed by the Additional Sudder 
Moonsiff of that District, dated the roth 
_ October 1863, 


Ing be neighbouring 
SO as to obscure the light and 
' enjoyed. 
, that the party complaining has other win- 


enjoyment of light and air. 

Neither of these objections is tenable. 
The jirs¢ is diametrically opposed to the law 
of easements, which provides that ancient 
lights cannot be obstructed by a party own- 
land and building on it, 
air always 
It is no answer to this to plead 


dows on another side of his premises. He is 
entitled to retain the lighteand afr be has 
always had, and the owner of the adjacent 


>| land cannot obstruct it, 


Foe the rest, the Principal Sudder Ameen 
forbade the special appellant to build a’ 
second story to the dalan. This was mani- 
festly the only possible way of giving the 


‘special respondent the relief he sought. It 


would have been ridiculous to have ordered, 
as the special appellant now wishes, apertures 
to have been left opposite the special re~ 


spondent’s windows through'which he might — = 


have retained the Kght sought for ;. for, if it 


4 


A 


OY 
had been possible so to arrange matters re- so also from other property by selling the 
garding the light, the special respondent minor’s property in execution of decrees for 
would still have been shut out from his the debts of the widows. S 
ancient supply of air. ° Defendant Kasheenath pleads that the 
We think that the Principal Sudder two deeds of gift are valid and mot in fraud 
Ameen’s order was both legal and proper, of creditors; that the widows held posses- 
and we accordingly dismiss the special ap- sion under them, and duly granted the 
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peal with costs. ‘ mourosee pottah and other leases under 
that title. The defendants Bhuggobutty and 
$ : Fukeer Chand support the answer of the 
The 17th May 186s. : defendant Kasheenath. 
Ihe lower Court has held that the hibba- 
Present: 


inamahs are fictitious and fradulent docu: 

The Hon'ble H. V. Bayley and J. B. Phear, ments, and that the leases and sales under 
Fudges. them are invalid. . 

Himsa of hiec Son whied Hound by | It was pleaded in the lower Court that, 

if this were so, the fraud was that of plaint- 

Case No. 311 of 1864. ‘iff's father to defeat creditors; and that 

Regular Appeal from a decision passed by the plaintiff, though a minor, could. not sue ta 

Judge of Fessore, dated the 27th May 1864. obtain this property on the ground of his 

father’s fraud. ; 

Bhuggobutty GER SE others REESEN The lower Court, however, decided that, 

EE l ‘as the minor did not accept nor join in his- 

versus father’s fraud, and the widows were only 


Kishen Nath Roy (Plaintiff), Respondent, , unconscious instruments in the hands of 


Baboos Gopal Lal Mitter and Onoocool ,the defendant Kasheenath, the minor was 


a not to be bound in such a case. 
Chunder Mookerjee for Appellants. | The case was decreed in plaintiff’s favour 


Baboo Kishen Kishore Ghose for accardingly, and the costs of Mohes Chunder 
Respondent. ‘Chuckerbutty were charged against plaint- 
iff, on the ground that the former had been 
. unnecessarily made a defendant bye the 
A son cannot obtain a decree when suing as heir to , latter, 
regain property, alleging his father’s fraud as the cause | The defendant appeals, urging amongst 
of the action. | V Bite | 
other grounds that, as the plaintiff comes 
In this case plaintiff, as manager for the into Court on his right as heir Dom his 
minor sons of Soorjnath Doss, deceased, father, whose acts have all been held by the 
sued for a declaration of title to certain’ lower Court to have been fraudulent, he 
landed property. It is alleged in the plaint | cannot recover on the ground of his father’s 
that Soorjnath, in his life-time, and in or-' acts being fraudulent, but must be bound by 
der to avoid the claim of creditors, executed ' his father’s fraud. 
two hibbanamahs, or deeds of gift, on the; We think that this objection is valid. 
r2th Bhadro 1255: one inthe name of his The case of Obhoy Churn Ghuttuck, Decem- 
wife Mohessuree, the mother of the minor, ber 1859, page 1639, is quite in point, and 
and the other in the name of his second wife ' must be followed. We quite concur in the 
e .Bhuggobutty; that Soorjnath remained in’ concluding words of the judgment in it :— 
possessiom after that act till he died on the: “ A deed may be avoided on the ground 
6th Assin 1256, having appointed his “ of fraud, but then the objection must come 
, nephew, Kasheenath Ghose, and his old ser- , o from a person neither party nor privy 
vant, Fukeer Chand Mitter, defendanjs, as | “ to it, for no man can allege his own fraud 
managers of the estate for fhe minor. It “in order to invalidate his own deed. 
is also alleged. by plaintiff that Kasheenath , “ This rule is, we think, a very wholesome 
fabricated a mourosee pottah, dated rith!“ one in this country. It is well that the 
Bhadro 1259, purporting to have been given '“ natives of this presidency should under- 
by Bhuggobutty, and in the henamee of one “ stand that, when they execute fictitious 
Kala Chand Holdar; also that Kashee- | “ deeds for the purpose of defeating their 
nath æhen caused a case under Act IV. of : “ creditors, avoiding,an attachment, or effect- 
° 1840 to be brought, and, under cover of it, “ing any other fraudulent purpose, they 
” ousted the minor from sqme,lands, and: did | place themselves completely at the mercy 
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Suit laid at Rupees 2,990-9 as. 16 gds. 
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“of the person in whose name the Bo. ` Baboo Prosunno Coomar Sein for Appellants, 


géi e is m t, and that l 
7 ere ee EE SE A a _ Baboos Mohindro Lali Shome and BRow- 
D e 


EE RE E EE Ee anee Churn Dutt for Respondents. 
The *pleader for the opposite party cites Ia a Hindoo family the presumption of law is that 
the Sooboodra Bebee, pages 543-544 of the | they are joint, and the onus proving that the family is 
Decisions of the Sudder Dewanny Adawlut | ee e GE RE Së E Mäe 
property standing in the name of one bro- 
for 18 58. But there was more than one ther does not prove that it is his separate and self-ac- 
peculiarity distinguishing it from the case ` duired property. 
of Obhoy Churn Ghuttuck. Jt was held: yrs was a suit by a Hindoo widow for 
in Sooboodra’s case that a purchase, made l recovery of a share in what is alleged to 
in the pame of another with a view of pre- i be the ancestral family property. The 
venting the real purchaser's creditors laying | defendants (who are special appellants before 
hold of the property, is not such a /ega/| ys) are the widows of another of the bro- 
Fraud as will estop the original purchaser, thers, and claim on the ground that the pro- 
or those who represent him, from bringing perty was self-acquired, 
an action tor the enforcement of the trans-: The accompanying genealogical table will 
action agaist the party in whose name the : explain the position of the parties :— 
property was purchased ; and that a plaintiff | i 
cannot sue to render void an act done by. 
him in’ fraud, or to be relieved from the A | | l 
effect of his own fraudulent act, but may, | Ramdhun, ModhunMohun, Kasheenath, Kalipuddo, Kadernath 


however, sue to have a legal acf, that is,’ Plaintiff is the widow of Modhun Mohun, 
an act legal in itself, such a benamee pur- | and defendant of Kaleepuddo. 

chase, enforced, even though made, as in the Of the five sons of Jankeenath, two, 
present instance, with a motive of keeping ` Kasheenath and Kadernath, died before their 
the property out of the reach of his creditor. ! father, 

But that was not a case like this where! Special respondent, who sues in formå 
the plaintiff, as heir, comes in to regain | pauperis, alleges that her husband ` Ram- 
property alleging his own father’s fraud as! dhun and Kalipuddo lived together as a 
the gause of action. Further, the case of joint undivided Hindoo family; that Ram- 
Obhoy Churn is, moreover, the later ruling. | dhun died childless before her husband, and 

We, therefore, consider the decision of the that after Modhun Mohun’s death, she, as 
Court below wrong, and we decree this, his widow, became entitled to one-half of 
appeal, ənd dismiss plaintiff's suit with all | the family property, and had, indeed, retained 


Jankeenath. 
| 


a —— 
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costs. iit, living in commensality with the widows 
Fee ot Kalipuddo, until the latter, by obtain- 
‘Ing a certificate to administer to all the 
The 17th May 1865. i properties left by their husband, dispossessed 
Present : plaintif of her share. 


Special appellants urge that the special 
respondent’s husband died before his elder 
brother Ramdhun, and that, after the lJatter’s 
Hindoo family—Presumption of being joint— | death’ Kalipuddo, their husband, succeeded 

Allegation of separation—Onus probandi. to all the property, having already purchas- 
ed Modhun Mohun’s share, during® his life- 

Case No. 3664 of 1864. time. They add that the ie ae E 

Special Appeal from a decision passed by the | consisted of 2 beegahs of land only, and all 

Fudge of Hooghly, dated the gth September | the rest of which Kalipuddo died possessed 

1864, medifying a decision passed by the | was his own self. acquired estate. 

dE GC ee that District, | Both lower Courts held that the property 
a Malem ten TOULI TRAK ‘was joint, the Judge giving the plaintiff a 
Mun Mohinee Dabee and others (Defendants), ' one-third share of all the property claimed, 


The Hon'ble E. Jackson and F. A. Glover, 
Fudges. 





Appellants, whereas the Principal Sudder Ameen had 
excluded from it certain property which he 
Wé held to have been acquired by the sPt€cial 
Sooda Monee Dabee and others (Plaintiffs), | appellant’s husband after the death of spes ` 
Respondents. cial respondent's husband. 





Vol IH, ek ty | 
ae i ° VH 


+ 
r- 
-à 4 
‘rep : e 


Cyl e > 


It is urged in -special appeal that the 
Judge has laid the onus probandi on the 
wrong party, and that the special respondent 
ought to have proved that the propérty was 
purchased by the joint family funds. Special 
appellants refer to the Full Bench ruling of 
this Court, dated bh November 1862, 
Musst. Soobedhun Dossee, appellant (Suther- 
land’s Weekly Reporter, Full Bench Cases, 
page 57). 

We think there can be no doubt that in 
all Hindoo families the presumption of law 
is that they are joint and undivided, and 
that the our of proving that a family is 
separate in mess and business lies on the 
party making such assertion; and that 


_ the mere fact of the property standing in the 


name of one brother does not prove that it 
is that one brother’s separate and self-ac- 
quired property. The Judge in the present 
case has gone upon the ordinary presumption 
of Hindoo law. It is admitted that the 
family was joint and’ undivided, and he 
threw upon the special appellants, who 
claimed the property in suit, on the ground 
that it has been self-acquired by their hus- 
band, the onus of proving their allegation. 

The Full Bench ruling quoted by the 
special appellants does not apply. In that 
case the Judge found, as a fact, that the 
property was self-acquired, and that no part 
of it was ancestral. In the present, it is 
not denied that a part of the property was 
ancestral ; and it was held not to be proved 
that the remainder was acquired with Kalee- 
puddo’s separate funds. 

With this finding of fact, we, of course, can- 
not interfere in special appeal ; and, as regards 
the onus, we think that the Judge was 
right, and that the special appellants were 
bound to rebut‘the presumption of Hindoo 
law which arose on the face of the pleadings 


in favour of the special respondent, Dismiss- 
ed with costs. 
g e Thę 17th May 1865. 
Present: 
The Hon’ble E. Jackson and F. A, Glover, 
. Judges. 


Purchaser of ‘‘ Milkeut " and ‘‘ Hukeequt” of 
former proprietor—Rights acquired by. 


-© `" Case No. 3718 of 1854. 


oe 
Special Appeal from a dectsion passed by 
` dhe Judge of Shehadgd, dated the 28th 
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September 1864, affirming a decisionepassed 
by the Sudder Ameen of that District, dated 
the 25th May 1864, 


Ram Jhan Gunderee (Deferntane), 
Appellant, ` 


VErSUS 


Lalla Godadhur Lal and others (Plaintiffs), 
Respondents. 


Baboo Mohinee Mohun Roy for Appel- 


lant. 


Baboo Katee Mohun Doss for Respond: 
ents. 


The purchaser of the "7 milkeut” and “hukeegut”? 
of a former proprietor in a village does not acquire his 
rights in his house or in any garden attached to the house, 
nor the rights to any orchard or mangoe-tope planted 
by the late proprietor. 


THE question at issue in this case, and 
which is raised on special appeal, is whether 
the purchaser of the rights and interests of a 
former proprietor in a village obtains by 
his purchase only the propiietary rights, or 
also all other rights which the former pro- 
prietor may have held. The words used in 
the certificate of sale are that the purchase 
was of the “milkeut” atid “ hAukeegut” of 
the former proprietor. It is admitted that 
this would not carry with it the rights and 
interests of the proprietor in his house or An 
any gardens attached to the house. But it 
is said it carries with it the rights to an 
orchard or mangoe-tope planted by the late 
proprietor. We think it must be restricted 
to the proprietary rights in that orchard. 
The late proprietor would still be entitled to 
retain possession, as a tenant, of the topes 
which he planted. We cannot see any 
difference between his rights to his house 
and garden, and his rights to the mangoe- 
tope. It is evident also in this case that. 
the purchaser did not attempt to take pos- 
session of the disputed mangoe-topes when 
he made the purchase and took possession 
of the proprietary rights ; but now he brings 
forward this claim when the mangoe-topes 
have been sold in execution of decree toa 
third party. 

We reverse the Judge’s decision, and re- 
store the decree of the first Court dismissing 
plaintiffs suit, , : 

Plaintiff will pay all the costs, 


s 
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° The 18th May 1865. 


Present: 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Jurisdiction—Suit for collections of Shrines. 
Case No. 1371 of 1864. 


Special Appeal from a decision passed by-the 
Principal Sudder Ameen of Behar, dated the 
12th March 1864, affirming a decision pass- 
ed by the Moonsiff of that District, dated 
the goth November 1863. 


Sheo Suhaye Dhamee and others (Plainti ffs), 
Appellants, 


VET SUS 


Bhooree Muhtoon and others (Defendants), 
Res portdents. 


Baboo Khettur Nath Bose for Appellants, 


` Baboo Poorno Chunder Mookerjee for 
Respondents. 


A suit will lie for the collections of a shrine, either in 
right of property in the place, or of lawful and estab- 
lished office attached to it. i 


R&sponpent takes objection that a special 
appeal will not lie. But we find that this 
is not a suit on a contract, but a claim for the 
offerings, at certain temples on the expr ss 
ground of “ Mourosee Milkeut” or hereditary 
property. It is not a suit of a Small Cause 
character. 


' The claim has been most illegally and 
improperly non-suited by the Courts below— 
illegally, because no such procedure is known 
to the present law, and the plaint cannot be 
rejected after summoning the defendant; 
and, further, most improperly, because the 
reason given is altogether frivolous, viz., that 
plaintiff did not state the names of the 
pilgrims. 


A suit for fees voluntarily paid to one 
man will not lie on the part of another, when 
there is neither contract nor tangible property ; 
but, when the parties claim the collections of 
a. shrine, either in right of property in the 
place, or of lawful and established office 
attached to it, it is well established that the 
suit will lie, Plaintiff’s suit would seem by 
his declaration to be of ois character, and jt 
must be enquired into to ascertain whether it 
is sq or not. If it is, and plaintiff’s claim 








to the share alleged by him is established ; 
if, moreover, it appears that the collections 
were made by defendants—then it will lie on 
the defendants to render to plaintiff an ac- 
count, and pay him his share of the proceeds. 
Plaintiff cannot be called on for a nominal roll 
of collections which he did not make, or to 
give evidence of that which is not in his 
cognizance. The case is remanded for a 
proper trial. 


Se ée 


The roth May 1865, 
Present ; 


The Hon’ble G, Loch and W., S, Seton-Karr, 
Fudges, 


Limitation (Clause 14, section r of Act XIV. of 
1859)—Resumption or assessment of Lakheraj. 


Case No. 3291 of 1864, 


Special Appeal from a decision passed by Mr. 
A, Pigou, Fudge of Hooghly, dated the 8th 
August 1864, modifying a decision passed 
by Moulvie Tofel Ahmed, Moonstff of that 
District, dated the roth February 1864, 


Krishto Mohun Doss Bukshee (Defendant), 
Appellant, 


VErYSUS 


Joy Kishen Mookerjee (Plaintiff); 
Kespondent, 


Baboo Brojendro Coomar Seal for 
Appellant. 


Baboos Banee Madhud Banerjee and 
Larucknath Sein for Respondent, 


Clause 14, section: of Act XIV. of 1859, applies to 
all suits to resume or assess lanes held rent-free, 
whether before or after the Permanent Settlement, 

KL 


THIs was a suit for resumption ipstituted 
on 23rd November 1863. *The defendant 
pleads limitation, inasmuch as the suit js 
not brought within twelve years from the 
date ðn which the plaintiff’s title accrued. 
‘The defendant does not distinctly quote 
clause 14, section 1, Act XIV. of 1859, but 
his words sufficiently indicate that he brings 
his plea under that law. In his petition of 
special appeal he distinctly specifies the law i 
and, when the suit was brought, th ‘aw. 
was the only law of limitation in force. Seç- . 
tion 18 of that Act providés that all suits’ — 
instituted withi# the period of two years 
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person claiming under him, for the resump- 
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from the date of the passing of the Act’ lands alienated subsequent to the Permanent 
shall ba tried and determined as if the Act Settlement, is barred by the new Law of 
had not been passed.; but all suits to which: Limitation, it is necessary to determine 
the provisions of tnis Act are applicable,’ whether clause r4, section 1 of Act XIV. of 
that shall be instituted after the expiration , 1859, applies to such cases, or bës reference 
of the said period, shall be governed by this! only to lands held rent-free in Bengal previ- 
Act, and no other Law of Limitation, any ‘ous to 1790. In looking at this question, 
Statute, Act, or Regulation now in force! it is necessary to bear in mind that section 
notwithstanding. Tne Act was passed on | 10 of Regulation XIX. of 1793 has not been 
sth May 1859, and, to avoid the effect of the | repealed ; and that, if, in respect to these 
limitation prescribed by the Act, it was cases, there be a concurrent jurisdiction, as 
necessary to have filed this suit on or before has been lately ruled by a majority of this 
the 5th May i861; but by section 1 of Act Court, in the Civil Courts, and in the Col- 
XI. of 1861, the time was extended to the. lector’s, a suit brought in the former for the 
ist January 1862. That law declared that, resumption of lands separated after the 
suits instituted before xst January 1862' Permanent Settlement is not barred by 
were to be tried and determined as if Act limitation, if the plaintiff be able to prove 
XIV. of 1859 had not been passed. It is that the lands in dispute formed at any time 
clear, therefore, that the plaintiff can derive ,a part of his permanently settled estate § 
no further immunity than he has already ' whereas a suit before the latter under’ sec- 
obtained from the provisions of section 18! tion 28 of Act X. of 1859 is affected by limita- 
of Act XIV., and we have to determine whe- | tion, if not brought within twelve years from 
ther the suit now brought is barred by limita- , the time when the plaintiff's title accrued. 
tion under clause 14, section 1 of the Act. ‘It is therefore of the greatest importance 
i to determine whether the provisions of clause 
' 14, section 1 of Act XIV. of 1859, refer 
l only to cases held rent-free previous to 1790, 
or wheth r they operate to supersede and set 
l aside the privilege given to lakherajdars 
‘by section ro of Regulation XIX. of 1793. 
We think that the new Law of Limitation 
is applicable to all suits relative to rent-free 
| tenures whether created previous to or sub- 
'sequent to 1790. There can be no doubt 
‘that it is applicable to the former. It is, 
'we think, equally applicable to te latter, ` 
ias may be gathered from the object, the 
‘wording, and the proviso contained in the 
; ; ‘latter part of the clause. Oae object of 
tion or assessment of any lakheraj or rent- | the law, as it appears to us, is to assimilate 
free land, must be brought within the period ithe procedure of the Civil Courts with that 
of twelve years from, the nme when the title ; in the Collector's Court, to make the Law of 
of the person claiming the right to resume | Limitation applicable equally to suits insti- 
and assess such lands, or of some person | tuted in the former as in the latter, other- 
(the. person) under whom he claims, first | Wise we should have the anomaly of two 
accrued, That this part of the law is aP | gets of Courts with concurrent jurisdiction 
plicable éo Bengal is obvious from the latter | trying the same class of cases, in one of 
part di the clause, which specially provides | which the suit might be barred by limita- 
for suits regarding rent-free lands in perma- ` gon, while in the other limitation could not 
nenily seiiled estates, wae _ declares, that, | be applied. The effect of thus assimilating 
though they be brought within twelve years. the Jaw in both classes of CourtS is to put 
from the oe when the ‘title of the party j 4 stop to the harassment which holders 
bringing the SE accrued, they shall not be Lat rent-free tenures under 100 beegahs 
maintained if it be shown that the land has pave been subjected to by suits brought by 
Deeg held lakheraj or rent-free from the ;amindars and others for the resumption of 
pétiod of the Permanent Settlement, 7. ¢, jands held admittedly as rent-free for a long 
frompet2nd March 1793. . course of years. After so long a period 
- ‘Béfore coming to a conclusion, whether | has elapsed, it is almost impossible for- the 
this ‘suit, which is for éheeresumption of - owners of such tenures to give satisfactory: 


It is, we think, perfectly clear that the 
Law of Limitation (Act XLV. of 1859) is ap- 
plicable to all suits, unless they be exempted 
from its operation by any provision of that 
or any other law—thus suits for the re- 
covery of public revenue, or for public claims, 
are exempted by section 17 of the Act; and 
suits for rent are governed by the provisions 
of Act X. of 1859, which contains a Law of 
Limitation expressly enacted for such suits. 
Now, looking at clause 14, section 1 of Act 
XIV. of 1859, we find it enacted that all suits 
by the proprietor of any land, or by any 
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oral or documentary proof of the creation 
of their title. Witnesses,’ who might have | 
spoken to the fact, have long since been 
dead; and those who are called can only 
speak sto the existence of the tenure as 
rent-free within their own knowledge which 
probably extends only to a few years 
back. Documents, which might prove the 
fact, have been lost or destroyed, or, if 
produced, do, from want of registratioa or 
other cause, share the general suspicion 
to which all such documents are expos2d 
Persons who have purchased on the faith of a 
good title, and have held possession undis- 
turbed for a séries of years, or the heirs of 
the original grantees whose title has hitherto 
been unquestioned, find themselves, after 
time has destroyed their means of adducing 
»sufficient proof to support that title, immers- 
ed in a vortex of litigation by parties who 
derive. their own title ‘from the zemindar, 
such as putneedars agd durputneedars who 
have but one object i in view, to increase their 
rent-roll. 

But it may be asked, if the object of the 
law was to prevent further unnecessary 
harassment to the holders of rent free tenures, 
why was section 10 of Regulation XIX. of 
1793 left unrepealed ? Tne reason is obvious. 
The Legislature had also to protect the inter- 
ests of a class of persons other than the 
holders of rent-free tenures, viz., the auction- 
purchaser at a sale for arrears of Govern- 
ment. revenu: Knowing the frauds to 
which such a person is exposed, and the 
difficulfy he has, when obtaining possession 
of an estate, to discover the lands which 
belong to his estate at the time of the 
Permanent Settlement to which as purchaser 
he is entitled, it left to him the right to 
bring a suit for the resumption and assess- 
ment of such lands, so re attaching them or 
their rent to the assets of his estate; and it 
declared that, as against his suit, if brought 
within twelve years from the date on which 
his title accrued, the occupant of lands held 
rent-free subsequent to the Permanent Settle- 
ment, and separated from the estate as such 
at ang time after that date, should not be 
able to plead limitation.’ An auction-pur- 
chaser at a sale for arrears of Government 
revénue is entitled to receive the estate free 
of all encumbrances imposed subsequent to 
that Settlement by the previous zemindars, 
and no plea of long possession can hold good 





against him if his suit be brought within. 


twelve years of se purchase. A person 
receiving a- grant. from Government might 
also, under the provisions of clause 14, sec- 
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tion 1, bring a suit within twelve years from 
the date of such grant, to set aside a tenure 
held as rent-free on invalid title. „Buta 
zemindat, or a party deriving his title fram 
a zemindar, wno, with every opportunity to 
bring his action, has allowed time to run on, 
and failed to take steps to resume and assess 
rent free tenures of this kind, must be held 
to have lost his remedy; and against his suit 
limitation may now be pleaded, as he failed 
to brng his action within twelve years from 
the date on which his title accrued. 

-= Then as to the wording of the law. It 
declares that in suits brought by the pro- 
prietor of any land, or by any person claim- 
ing under him for the presumption or assess- 
ment of any lakheraj or rent-free land, 
“the period of twelve years from the time 
when the title of the person claiming the right 
to resume and assess such lands, or of some 
person under whom he claims, accrued.” 
Now, it is clear from these words, as well 
as from the proviso that follows, that a suit 
for lands held free from assessment from 
a time previous to Let December 1790 
could not be entertained under any 
circumstances, for most zemindars, wao un- 
der the provisions of Regulation XIX. of 
1793 and Regulation IJ. of 1819, had liberty 
to sue, had already allowed more than 
twelve years to elapse since their title ac- 
crued, and therefore in regard to such lands 
an action was clearly barred. But we do not 
think that this was all that the Legisla- 
ture intended by this section of the law 
pass:d nearly seventy years after the time . 
for bringing such suits began to run. The 
law, as we read it, appears to refer to an- 
Other class of cases; and these, we think, 
must be cases under s2ction 10 of Regulation 
XIX. of 1793, which an auction-purchaser or 
other party in similar favourable circumstances 
might bring successfully, unless the defendants 
were able to shew that the lands had been 
heli rent-free from the Permanent Settle- 
ment. It is obvious, from the proviso at the 
close of clause 14 of section 1 ofeAct XIV. 
of 1859, that even an auction purchagtr could 
not resume lands proved to have ben held 
rentefree from the period of the Permanent’ 
Settlement. The fact of their having been 
so held is sufficient to close the door to all 
enquiry as to ths validity of the title under 
which the tenure is held. If; therefore, an 
auction-purchaser is precluded from making 
a resumpticn of such tenures, it is clear that 
the zemindars with whom the Pem@anent 
Setilement was made, or their.representatives, 
are equally precluded. If then rent-free 
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tenfires in existence at the Permanent Settle- 
ment, whether held on valid or invalid 
tenures, are protected equally from both 
these classes of zemindars, to what class 
of cases does the Law or Limitation prescribed 
by clause 14 apply, unless it be to cases un- 
der section 10 of Regulation XIX. of 1793; 
These, it appears to us, are not protected 
from the auction-purchaser if he bring his 
suit within twelve years of his purchase; but 
they are protected from the zemindar who 
has slept over his rights. 


Looking, then, at the wording of the 
clause, and the proviso with which it closes, 
we think that its provisions were intend- 
ed to embrace all claims to resume or assess 
lands held rent-free, whether before or after 
the Permanent. Settlement; that the Legis- 
lature did not rescind section 10 of Regula 
tion XIX. of 1793, because there might be 
certain persons as auction-purchasers at sales | 
for arrears of Government Revenie, who | 
‘would be entitled to receive the estate, as it! 
stood at the Permanent Settlement, free of all 
encumbrances subsequently created; that, if | 
such party brought an action ‘to recover | 
Within twelve years from the date of his title, 
no length of possession by the defendant, as : 
lakherajdar subsequent to the Permanent Set- 
tlement, could be pleaded against him as bar- 
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therefore, the right to resume has become 
extinct in the zemindar, «we think it cannot 
be received in the putneedar who derives his 
title from the zemindar. We therefore hold 
that the present suit is barred by*limmation ; 
and, reversing the order of the lower Court, 
we dismiss the plaintiff’s suit with all costs. 





The 19th May 1865. 
Present: 


The Hon’ble E, Jackson and F., A, Glover, 
Judges, l 


Mesne-profits (extent of). 
Case No. 3704 of 1864. 


Special Appeal from a decision passed by the 
Fudge of Shahabad, dated the 5th Septem- 
ber 1864, affirming a dectston passed by 
the Principal Sudder: Ameen of that Dis- 
trict, daled the 20th May 1864. 


Gossain Runjeet Geer (one of the 
Defendants), Appellant, 


VEr SUS 


ring the suit, But if it could be shewn by | Lalla Doorga Pershad (Plaintiff), Respondent, 


the defendant that the tenure had been held 
as lakheraj from the period of the Perma- 
nent Settlement, the suit, though within time, | 
could not be maintained. The rule laid 
down is that every person claiming a right | 
to resume shall bring his action within twelve 
years from the date when his title, or of the 
person under whom he holds, first accrued; 
and it appears to us to be a general rule ap 
Plicable to all parties seeking to resume. 

- The Court will look first to the time when 
plaintiffs title accrued. If the action be 
brought.after twelve years from the date. of 
plaintiff’sstitle, it is barred by limitation, and 
probably pine-tenths of the suits instituted 
since Agt XIV. of 1859 came into force are 
in this predicament. ` r 


Applying the .above ruling to the ,case 
before us, we find that the plaintiff isa 
putneedar, deriving his title from the zemin- 
dar. The zemindar’s title to resume com- 
menced at the Permanent Settlement, and he 
never sought to resume these lands. He can- 
not revive a privilege which has become ex- | 

tinct by his own laches by.creating a putnee, | 
* nor can he conter on the putneedar a power 

which he himself no longgr possesses. As, 
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Baboos Romesh Chiunder Mitler and 
Mohesh Chunder Chowdry for ` 


Appellants i 


Baboo Kalee Kishen Sein for Respondent.” 


A plaintiff can obtain a decree for mesne-profits only 


as far as his title is proved. 


Tuıs was a suit to obtain mesne- profits of 
4 annas of certain landed estate. The lower 
Court has admitted that the plaintiff's title 
to more than 2 annas is doubtful, but on the 


ground of plaintiff’s possession has given him 
a decree for wasilat for the 4 annas. 


This is taken exception to on special 
appeal. 

We think the decision cannot stand. The 
plaintiff can obtain mesne-profits only as far 
as his title i3 proved, vzz., as to 2 annas, 
The lower Court’s decree is amended accord. 
ingly to mesne-profits on the 2 annas with 
interest from date of ascertainment (not from 
date of institu:ion as stated by the first 
Court) to date of realization. ` 

The respondent will ‘pay the costs of this 
appeal. Déi 
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e The 19th May 1865. ` , “ made after the partition was effected. ” 
d j ' Also, in reference to the plea of Ameena, 
resent : 


that she gave her brother only a life-inter- 
The Hon'ble H. V., Bayley and J. B. Phear, , est in her lands, the Lower Appellate Court 
H KL I 


Sudges i finds there is no indication that the brother’s 
& 8 P D CCS D D 
Mahomedan Law—Partition—Gift of share SES SES 
SES | On special appeal to this Court the de- 
Case No. 2741 of 1864. fendant urges :— l 


| zst—That the Lower Appellate Court is 
wrong in its construction of the arbitrator’s 
award, inasmuch as that award does not 
show that any division was come to before 
the gift was made ; at any rate it is clear 
i from it that no division ever was made 
between the share of the defendant and 
that of her brother, and consequently the 
gift by her of her undivided share was void 
; i versus by Mahomedan Law. 


: as SA 2ndly.—That the terms of the gift convey- 
Musst, Zeifa Bibee (Plaintiff), Respondent, | ed a life-interest only, and did not constitute 


| 
Mr. G. C. Paul and Moulvie Aftabooddeen | an absolute gift 
Alahomed fo? Appellant. | The gift by Ameena to her brother seems 
Baboos Anund Chunder Ghosal and Kedar- ! to have been made by parol, but the best 
nauth Chatterjee for Respondent. ' evidence of it is afforded by the written deci- 
According to the Mahomedan Law, one of two SiOn of the arbitrator, which sets out all the 
sharers can give over his share to the other ‘even be- essential facts of the transaction, and was 
fore partition. ‘| accepted by all the parties to this suit at 
Tis was a suit for declaration of tide! the time it was made as a correct and bind- 
to certain land, which the plaintiff alleged ing version of the matters dealt with 
was given by the defendant Ameena Bibee! therein. From this document it appears 
to hgr brother, Golam Mortoza, and, on his! to us that the division of the shares and 
death, devolved upon them, the plaintiffs, as i the gift by Ameena formed parts of one 
his heirs. jand the same transaction. Nothing is 
Both the lower Courts’ found in favour i expressly said as to the order of time in 
- of the #plaintiffs. The Lower Appellate , which these two things respectively took 
Court, in its judgment, said: “ The father of | place; and, in the absence of any statement 
“the plaintiffs and of the defendants died, ' on this point, the Court below would have 
“leaving one son, Golam Mortoza, and three been right in presuming that they took 
‘daughters, Homfa, Khatum, and Ameena. place in such order of succession as would 
“The son took 6 as. 8 gds., and each of | carry out the intentions of the parties, 
“the daughters 3 as. 4 gds. In these ‘rather than in that which would render the 
“proportions the lands, houses, GG, were. gift void, But we observe that the Lower 
“divided amongst them after valuation by | Appellate Court does not decide upon mere 
“an arbitrator. The defendant Ameena: presumption alone, for it says that it was 
“made a present to her brother of the whole | admitted by the defendant “that the parti- 
“share accorded to her.” The Lower: tion was made, and that her gift Was, made 
Appellate Court then goes on to recite the! after the partition was effected.” That 
contention of each party, and referring to a; this partition did not extend so far as to . 
plea put forward by the defendant “ that: divide Ameena’s share from her brother’s 
“the giftewas Avbamusher, that is to Say, a i is not important, for we hold on the authority 
“gift of property which is joint and une‘ of Case XII. of Macnaghten’s Precedents of 
“ divided, and therefore invalid,” says ` “The 'Mahomedan Law, that one of two sharers 
“latter plea is inserted in the grounds of, can give over his share to the other even 
“appeal, but has not argued orally, and ` before division. : 
“it is of no value, for it is dear on the We, therefore, see no reason for eim- 
“evidence, and indeed it is admitted, that peaching the decision of the Lower Appel- 
“a partition was made of the lands, &c.,| late Court with regard or the validity of 


D 


“left by her father, and that her gift was) Ameena’s gift to her brother, 


| e ie 


„ Special Appeal from a decision passed by the 
Fudge of the 24 Pergunnahs, dated the 18th 
June 1864, affirming a decision passed by. 
the Second Principal Sudder Ameen of that 
District, dated the 16th September 1863. 


Musst. Ameena Bibee (one of the 
Defendants), Appellant, 








Co ° ° 
Neither, on consideration of the terms 
of the gift, do we think that the Lower 
Appellate Court was-wrong in holding that 
was absolute, and the conditions ‘effective 
to pass all Ameena’s interest, which Ameena 
desired to impose in restraint of alienation, 
&c., do not indicate to us that she intended 
to reserve to herself any further or future 
interest in the land. j 


The appeal is di smissed with costs. 





The zoth May 1865. 
Present : 


The Hon'ble W. Morgan and Shumbhoonath 
Pundit, Judges. 


Limitation— Mesns-profits—Cause of action. 
_ Case No. 269 of 1864. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 21st April 1864. 


Maharaj Koer Ramaput Singh (Plaintiff), + 


Appellant, 
versus 


Mr. J. Furlong, general manager on behalf 


of the Rajah of Durbhanga (Defendant), | 
: | Ali Nukee Merdha (Defendant), Respondent. 


Respondent, 


Moulvie Aftabooddeen Mahomed for 
Appellant. 


pati Kishen Kishore Ghose for 
Respondent. 


Suit laid at Rupees 14,965. — 


Under Act XIV. of 1859 mesne-profits can be decreed 
only for six years before institution of suit. The cause 
of action for the mesne: profits is the date on which they 
became annually due. 


Tuneorder of the Court below dismissing 

the suit of the appellant for mesne- profits, 

e + due more than twelve years preceding to the 
| filing of his plaint, is correct. The plaint 
was filed after Act XIV. of 1859 came into 
operation, and under it the claim for mesne- 
profits can be decreed only within six years 
preceding the plaint. Accordingly, mesne- 
profits due for more than sixsyears cannot be 
claimed in this case. The cause of action 
is neither the date of the roobakaree order- 
ihg restoration df possession as held by the 
lower Court; nor does àt tither shew the 
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date of the plaintif’s obtaining possession, 
nor the date of the final*order of the Civil 
Courts in the regular case brought by the 
opposite party to set aside the said order 
for restoration of possession as’ argued by 
the plaintiff. The cause of action for the 
mesne-profits is the date on which they be- 
came annually due. The plaintiff cannot 
claim any deduction in this case for the 
period during which the previous litigation | 
commenced by others was pending in differ- 
ent Courts. The appeal is accordingly re- 
jected with costs. © 


The z2nd May 1865. 
Present: 


V. Bayley and J. B. 
Judges. 


Vakeel (absence of). 


The Hon’ble H. Phear, 


Case No. 31 of 1865. 


Regular Appeal froma decision passed by 
the Principal Sudder Ameen of West 


Burdwan, dated the 19th Seplember 
1864. 
Koroona Moyee Dossee, Pauper (Plaintiff), 
Appellant, å 
versus 


None for Appellant. 


Boboo Bungsheedhur Sein for Respondent, 
Suit laid at Rupees 9,150. 


Acase duly called on cannot be allowed to be postponed 
by reason of absence of the appellant or his vakeel. 


Tur pleader, Baboo Mohesh Chunder Bose, 
It is stated that he has leave 
to be absent. He has never received such 
, leave from this Bench. If he had, it was his 
| duty to provide that another vakeel should 
take his case, or to have seen that the printed 
Rule, that two vakeels should be appointed 
in each case, should be attended to. The 
appellant herself has been duly cglled, and 
has not appeared. 

We distinctly are of opinion that there 
is no reason for allowing a case which has 
been dully called up in its turn to be post- 
poned, because the vakeel and client have 
neglected to do their duty. 


We accordingly dismiss this case with 
costs; 


is not present. 
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° The 25th May 1865. 
” Present: 


The Hon'ble H. V. Bayley and J. B. Phear, 
7 8 Judges. 


Res adjudicata (what constitutes). 


— 


Case No. 44 of 1865. 


Regular Appeal from a deciston passed by 
the Principal Sudder Ameen of Kungpore, 
dated the 22nd November 1864. 


Chunder Shekhur Deb Roy (Plaintiff), 
. Appellant, 


Versus 


Doorgendro Deb and others (Defendants), 
Respondents. 


Messrs. R. V. Doyne and S. Fenn for 


Appellant. 


Baboo Chunder Madhub Ghose and Hem 
Chunder Banerjee for Respondents. 


Suit laid at Rupees 48,600 


In order to constitute a ves adjudicata with regard 
to a plaintiff’s claim, it must have been raised by a pre- 
vious suit in a Court competent to entertain it, and been 
determined by the judgment of the Court in that suit ; 
or, if it never has been expressly raised in a previous 
suit, it must be such as the plaintiff might and ought to 
have combined with the claim which was actually made 
and decided in‘ such suit, if he ever intended to avail 
himself of it. a 

Tue plaintiff in this case sought to set 
aside a certain “ dhatfee’’ sunnud set up by 
the defendants, on the ground that it was 
a*forgery, and to recover possession of the 


land which formed the subject thereof. 
The defendants raised three defences: 
rsi.—That the sunnud was not a for- 
gery. 
znd.—That the matter was res judicata, 


grad.— That the suit was -barred by the 
limitation of time. 


The Principal Sudder Ameen considered 
that the defendants had made out both the 
and and 3rd defences: he, therefore, decreed 
in favour of the defendants without investi- 
gating the question as to the forgery. The 
plaintiff now appeals against the Principal 
Sudder Ameen’s decision. 


Now, in order to constitute a res judicata 
with regard toa -plaintiff’s claim, it must 
have been raised by a previous suit in a 
Court competent to entertain it, and been 
determined by the judgment of.the Court in 


that suit; or, if it never has been expressly | 
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raised in a previous suit, it must be such 
as the plaintiff might and ought to have com- 
bined with the claim. which was actually 
made and decided in such suit, if he ever 
intended to avail himself of it. (See Judg- 
ment of Willes, J., in Nelson versus Couch, 
10 Ju. N. S. 366, and of the High Court, 
Madras, in Udaiza Tevar versus Katama 
Nailuzar, Stokes’s Madras Reports, Volume 
IL, page 13.). 

In the present suit, the plaintiff claims 
the right to the possession of the lands 
which are mentioned in the plaint, and asks 
to have the “rent free" kalee title to the 
same lands, which had in a former suit been 
set up by the present defendants, declared 
null and void. 

It is also undisputed that the plaintiff's 
father summarily sued the defendant’s an= 
cestor for arrears of rent in respect of a 
portion of the land in question, and obtained 
an adverse decree, After his death, the 
Court of Wards, on behalf ot the present 
plaintiff who wasthen a minor, sued in the 
Civil Court, under section 17 of Regulation 
VII. of 1799, to reverse the summary decree, 


and obtained a decision in his favour., 


Against this decision, the defendants ap- 
pealed, and the Appellate Court reversed 
the decision of the first Court. The ques- 
tion now is, whether or not the judgment 
of that Appellate Court dealt with and de- 
termined the claim which the plaintiff makes 
in the present suit? 

In the regular suit under consideration, 
the plaintif claimed arrears of rent simpli- 
citer, and these they might have been enti- 
titled to under a title very different from that 
upon which the plaintiff now sues ; but they 
were met by the defence that the land in 
question had been granted by the plaintiff's 
father to the defendant’s ancestor as dhasee 
or maintenance allowance for himself and 
family. 

It thus became necessary to dacide the 
issues whether or not the defendant’s dhafee 
claim was well founded, and the Cougt of ap- 
peal determined that it was. This, it ap- 
pears to us, is identical with the 
raised between the parties in the present suit, 
and, as it was decided by a competent Court, 
we must hold that the matter is now res 
judicata. ‘Therefore, the present suit is bar- 
red, although it may be that the validity or 
authenticity of. the Aäoize sunnud is still 
open to being questioned, if necessary, im re- 
lation to any other ofher matter than th®right 
to rent there decided. ° : 

The appeal » désmissed with costs. 
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The 25th May 1865. 
Present: 


The Hon’ble E. Jackson and F. A, Glover, 
Judges, 


Mahomedan Law—Death-bed  Mokurruree 
Leases—Pleadings—High Court (Power of). 


Case No. 3462 of 1864. 
Special Appeal from a decision passed by the 
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The Principal Sudder Ameen hase now 
decided that the mokurruree deed itself is 
spurious, and that the special appellants 
never held possession of the land. 

It is urged before us in special*appeal :— 

(1.)}—That the question of the genuineness 
of the mookurruree lease was not in issue on 
remand, having been finally disposed of by 
both lower Courts; that the Principal Sud- 
der Ameen was restricted to finding whether 
the donor, at the time the mokurruree was 


Principal Sudder Ameen of Behar, dated granted, was in contemplation of death, so as 


the and Sepiemper 1864, reversing a dect- 
ston passed by the Sudder Ameen of that 
District, dated the 15th January 1863. 


Molk Enaet Hossein (Defendant), Appellant, 


versus 
Musst. Kureemoonissa (Plaintiff), Respondent, 
Mr. C. Gregory for Appellant. 


Messrs. R. V. Doyne and R. E. Twidale 
for Respondent. 


A mokurruree lease, extended when the grantor was 
dangerously ill and in contemplation of death, was held 
to bea death-bed gift, and his natural heirs declared in- 
capable of taking anything under it except their shares 
Gë the defendant’s property according to Mahomedan 

W. , 

The High Court can raise and adjudicate upon such 
points in special appeal when they are apparent on the 
face de pleadings, even though the parties to the suit 
are silent. 


Tue plaintiff in this case (special respond- 

ent before us) sued to set aside a mokurruree 
lease said to have been executed by one Lall 
Mahomed in favour of his grand-children, the 
present special appellants. 
. The lease comprised a 2-annas 13 d. share 
of Khajapore Dhomul, a similar portion of 
Huskaleepore Salah, and a 2-annas 1 d. to ch. 
share of Audoos, and it is not denied that 
these shares represented all his property. 

At the first trial of the case, the mukur- 
ruree lease was treated as a will, 
clared good only to the extent of one-third 
of the pfoperty , conveyed by it. But, on 


'to make the grant of the nature of a death- 


bed gift; and whether the grant had been 
supplemented by zen: and ` 

(2.)—That the question of possession had 
not been fairly decided, the lower Court 
having proceeded entirely on the fact that 
the deed was not executed. 

With regard to the first objection, "we 
think that the special appellant has reason to 
complain. The execution of the mokurruree 
lease had been found, as a fact, by both the 
lower Courts, and no question as to its 
genuineness was raised in special appeal. 
The case was remanded for enquiry into the 
circumstances under which the deed was 
given—whether or not, at the time of giving 
it, the donor was in that state of illness as 
made death a probable result; whether, in 
short, he gave the lease in contemplation of 
death, in which case it would have beer®by 
Mahomedan Law donatio mortis causd, and 
only operative as a will. 

There is, we think, sufficient evidence on 
the record to enable us to come to a tonclu- 
sion on this point. Whatever may have 
been the precise nature of Lall Mahomed’s 
disease, it is abundantly clear that he was 
very ill when he executed the mokurruree ; 
and that he died within six months afterwards, 
without mending during the interval: in 
other words, he was, when he executed the 


deed, on what proved to be his death-bed. 
and de- There is no proof, we observe, that he was 


non compos mentis at the time, nor does the 
Principal Sudder Ameen say that he was so ; 


appeal the Judge gave the grand-children a | but that he was very ill, there can be no 


_ decree for the whole. 


It then came up in special appeal to this 
Court, by which (12th May 1864) it was re- 
manded to find whether the mokurruree was 
a gift on the part of Lall Mahomed, and 
whether it was made while Suffering from 
a malady which proved fatal; whether, in 
short, the conveyance came under the mean- 
ing aa death. bed gift, and, as such, good 


> only toa certain. extent, and whether pos- 
session passed under it, e e 


d 


doubt. 

Under such circumstances, the presump- 
tion would undoubtedly be that thé gift was 
made in contemplation of death, and that it 
can only operate as a will, and pass one-third 
of the property. (Vide Ashrufoonissa versus 
Musst. Ajeemun, Sutherland’s Weekly Re- 
porter, 13th August 1864, page 17.) 

This being our opiaton, it is unnecessary to 
go into the second ground of special appeal, 
as a gift of the description above noted 
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would be the same thing as a legacy, and ' 
seisin Would not accompany the gift. 

But we also think that, under the circum- 
stances, the special appellant must fail in 
this- suit, although we may admit that the 
owner of the property, Lall Mahomed, was 
capable of conveying it, on the undoubted 
maxim of Mahomedan Law, that (wide Mac- 
naghten’s Mahomedan Law, Chapter V., 
page 51) no one can make a gift of any 
part of his property on his death-bed to one 
of his heirs, it not being lawful for one heir 
to take a legacy without the consent of the 
rest. Now, the special appellants in this case 
are Lall Mahomed’s grand-children, and, as 
such, his heirs in conjunction with the other 
members of the family; and, if they are 
allowed to take the one-third under the 
*mokurrureé as a death-bed gift, it is mani- 
fest that the cc-heirs would be damaged to 
that extent. 

It may be urged that this ground of ob- 
jection has never been taken by those in- 
terested. But the law permits this Court 
to raise and adjudicate upon such points 
` when they are apparent on the face of the 
pleadings, even when the parties to the suit 
are silent. Indeed, were we not to take 
this question into consideration, we should 
be deciding the suit on grounds diametrically 
opppsed to the law which we are bound 
to administer. 

We think, therefore, that the mokur- 
ruree having been executed when Lall 
Mahomed was dangerously ill, and in con- 
templation of death, can only be considered 
in the light of a death-bed gift; and, that 
being the case, the special appellants, who 
are with others the natural heirs of the 
donor, cannot take anything under it, but 
must be satisfied with such share of the de- 
ceased’s property as Mahomedan Law gives 
them. 

The special appeal is dismissed with 


costs. 





The 25th May ré6s. 
l Present: 
The Hof’ble C. B. Trevor and J. P. Nor- 
man, Judges. 


Lessee (Rights of)—Principals and Agents— 
Shareholders (Powers of)—Manager (Revo- 
cation of appointment of)—Partition. 


Case No. 250 of 1864. 
Regular Appeal from a degision passed 


ki 


by the Principal Sudder Ameen of Mon- | annas 


REPORTER. ‘Rulings. 


ghyr, Zillah Bhaugulpore, dated the 2oth 
August 1864. 


Butakee Lall and others (Plaintiffs), - 
Appellants, 


Uer ÄRA 


Mussamut Indurputtee Kowar and others 
(Defendants), Respondents. 


Mr. C. Gregory and Baboo Unnodapershad 
Banerjee for Appellants. 


Baboos Dwarkanath Mitter and Chunder 
Madhub Ghose for Respondents. 


A lessee can take no greater rights than his Jessor 
and is bound by the decree in a suit against his lessor 
to the same extent as the latter. 

A principal can determine at his mere pleasure the 
authority given to an agent. So one shareholder can- 
not resist the revocation by another shareholder of the 
authority given toa manager, there being no stipulation 
in the deed providing for the appointment of a manager 
that the authority should continue for any definite time. 

_ Any act or declaration showing an unequivocal inten- 
tion on the part of any shareholder to hold or enjoy his 
own share separately, and to renounce all rights upon 
the shares of his co-parceners, constitutes a complete 
severance or partition. 


Tue plaintiff sues to recover two annas of 
talooka Kuttree Iktyarpore, to which he 
claims to be entitled under two leases, dated 
respectively the 7th Choitro 1267, and the 
3rd Joistee 1268 Fuslee, executed by Nawab 
Singh and others. 

The defendant Indurputtee Kowar claims 
the same property under a zur-i-peshgee lease 
granted by Indurjeet Singh on the 12th Assin 
1266 (October 1858)-to secure Rupees 10,000 ` 
borrowed by him to defray the marriage 
expenses of his daughter. 

The property in question is a part of 
four annas of the talook which was pur- 
chased in the name of Gunnesh Dutt, the 
father of Indurjeet Singh. Before the date 
of the defendant’s lease, zzz., in: September 
1858, Nawab Singh and others, brothers of 
Gunnesh Dutt, brought a suit agaist Indur- 
jeet Singh, alleging that the property, though 
standing in the name of Gunnesh Dutt, was 
not kis, but purchased by Maghoo Singh, ` 
their father, in his name. This suit ended 
in a compromise, in pursuance of which, on 
the 13th of June 1859, a decree was passed 
that, of the said four-anna share, four annas 
should belong, to the said Indurjeet and 
Lutchmun Singh his brother, and that, of the 
remaining twelve annas, each of the- other 
sons of Maghoo Singh shpuld receive two 
eight gyndghs; that the parties were 
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to take possession of their shares from that manager as such could not successfully object 
day. ito the revocation of his duthority. It is a 
The solenamah also.contained clauses as fol- ‘ well-known princip'e of law that a principal 
lows: “It is necessary that one maŭ should „has a right to determine the authority given 
"be appointed general manager. As Rada 'to an agent at his mere pleasure; for since 
“ Singh (the eldest surviving son of Maghoo) | the authority is conferred by his mere will, 
“is the eldest and wisest of us all, and very ' and is to be executed for his own benefit and 
“honest, he is appointed as the manager; he! his own purposes, the agent cannot insist 
“will. collect the rents, pay the necessary ` upon acting when the principal has with- 
“expenses, and out of what remains in his, drawn his confidence, and no longer denies 
“hands, he will render an account every ! his aid. (See Story on Agency, section 464, 
“three months. If any shareholder is dis- | &c.) Neither could any co-sharers resist the 
“satisfied with the management of the mana- | revocation of the authority given to the 
“ger on account of fraud or dishonesty, he | manager, there being no distinct stipulation 
“has a right to revoke his authority; in such | that the authority should continue for any 
“case he will collect separately, but will pay | definite time. The parties are not in a po- 
“the Government revenue jointly. After: sition substantially different from that of a 
“Rada Singh, Indurjeet will succeed him | joint Hindoo family. In such cases a separa- 
“as manager, &c. The manager will grant | tion may, at any time, take place at the wille 
“ pottahs to the ryots and leases to the far- : of any member of the joint family, And 
“mers, and the sunnuds of appointment of i any act or declaration, showing an unequivo- 
“the servants will bear the signature of the cal intention on the part of any shareholder 
“general manager, and shall be given with | to hold or enjoy his own share separately, 
“the consent and advice of the other co- , and to renounce all rights upon the shares of 
“sharers. Debts shall be paid from the ge-' his co-parceners, constitutes a complete se- 
“neral fund, for whatever debts may be!verance or partition. In the Vyuvuharee 
“contracted subsequent to the deed, the Muyooku, translated by Borradaile, p. 52, it 
“ party contracting them shall alone be liable, , 1s said that, even when there is no property, 
“If there be any occasion for borrowing; a partition may be made by a mere declara- 
“for general purposes, all the co sharers will ' tion—* I am separate from thee.” See also 
“borrow together, and shall be jointly ' the same work, p. 110. ` 
“liable.” | It was, however, contended before us Phat 
The Principal Sudder Ameen dismissed the zur-i-peshgee lease*was confirmed by the 
the suit, on the grounds that the deed of ; Clauses in the solenamah, which provides 
arrangement was still in force, and that no! that all debts should be paid out, of the 
evidence had been given on the part of the' common fund. We need not express our 
plaintiffs to prove the authority of their less- | opinion whether or not this debt is one of 
or to grant the pottah. | those which were contemplated by tnis pro- 
The plaintiffs appeal. vision. It may or may not be that the 
We think that they are entitled to a decree, ' defendant Indurputtee has a right to be paid 
The lessors were legally entitled to the pro- | out of the common fund arising from the in- 
perty in dispute at the date when leases: come of the property to be distributed. Be 
were granted. ‘that as it may, we think it clear that it 
-Without entering into the question whether ! never could have been the intention of the par- 
the zur-i-peshgee lease by Indurjeet Sing, ! ties to the solenamah that the shares which 
set up by the defendants, is a genuine and ' were allotted to the plaintiff by the decree __ 
bond Ade Document: and, assuming it to be 'in pursuance of that instrument were to be 
so, it was executed after the institution of the | taken, not absolutely, but subject to. unknown 
„Suit against Indurjeet. Tne defendant can, ‘encumbrances created by Indurjeet. If that 
therefore, take no greater rights than theii : were otherwise, the compromise would have 
lessors had, and are bound by the decree in | been wholly illusory. a , 
the suit against Indurjeet to the same ex-i We think, therefore that the clause whic 
tent that he himself is. The deed providing ; provides that debts should be paid from the 
for the appointment of a manager contains: general fund was not intended to keep alive 
no words disabling the shareholder from . any securities for such debts being encum- 
eee in the management, or restrain. brances wrongfully created by Indurjeet 
in’ one of them from revoking the upon the shares surreatiered by him, 
authority of the managers as far as regards, The plangt is, therefore, entitled to a 
his share at any time, Iteis clear’ that the | decree with costs in all the Courts and interest. 
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° ‘The 25th May 1863. 
i Present: 
The Hon'ble E. Jackson and F. A. Glover, 
- = Fudges. 


Hindoo Law (succession)—Whole and Half-bro- 
thers and Nephews—Minors (Right of Suit by 
—Laches of Guardian, 

Spectal Appeals from a decision passed by 
the Fudge of Dacca, dated the 6th Sep- 
tember 1864, affirming a decision passed by 
the Principal Sudder Ameen of that Dis- 
trict, dated the 29th August 1862. 


Case No. 3595 of 1864. 
Kylash Chunder Sircar (Plaintiff), Appellant, 
VErsSus 


Gooroo Churn Sircar and others (Defendants), 
Respondents, 


Baboos Sreenath Doss and Kishen Doval | brother. 


Roy for Appellant. 


Baboos Chunder Madhnb Ghose and Romes 


Chunder Mutter for Respondents. 
Case No. 3684 of 1864. 


Gooroo Churn Sircar and others (Defendants), 
Appellants, 
versus 


Kylash Chunder Sircar and others (Plaintiffs, 
Respondents. 


Bab&s Onoocool Chunder Mookerjee and 
Katee Mohun Doss for Appellants. 


Baboos Sreenath Doss and Kishen Dyal 


e Roy for Respondents. 


In cases of property undivided and immoveable, uterine | 
and half-brothers succeed equally. Where no brothers 
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| who, in his turn, had two sons, Greesh Chun- 
der and Gooroo Churn, the present special ap- 
pellants. ; 

By his second wife he had two sons, 
Nimaye Chand and Nityanund. Nityanund 
died childless in 1255 B S., and the present 
suit was brought by Goluck Monee, as mother 
and guardian of Kylash Chunder, the son 
‘of Nimaye Chand, for possession of the en- 
tire property left by Nityanund as nearest 
of kin. 

Both lower Courts found that the plaint- 
tiff Kylash Chunder was a minor at the 
time the suit was instituted, and that his 
mother and guardian rightly brought the 
‘suit, and that, according to Hindoo Law, 
| the uterine brother had a preferential right 
ı to succeed over the brother of the half-blood, 
land part passu the son of such uterine 
With regard to the share of a 
house, and of certain moneys claimed by the 





| proved. 
' Both sides appeal specially, the plaintiff 
‘under section 348 of the Civil Procedure 
| Code, the defendants in the regular course. 

' We will consider the grounds of appeal 
| urged by the defendants first. They are (1) 
that the question of the plaintiff’s majority 
‘has been wrongly decided, and (2) that, 
according to Hindoo Law, the brothers of 
‘the half-blood would take equally with the 
| brothers of the full blood any property left 
| by one of their number, and that the same 
| principle would apply to nephews. 

The first objection may be disposed of 
‘very shortly. The Judge found as a fact, 


are living, the nephews of the whole blood have a pre, (op the evidence, that the plaintiff was not 


ferential right to succeed over those of the half-blood. 

A minor when he comes of age is not precluded from 
suing in his own name for anything that his guardian, 
either through ignorance or negligence, has omitted to 
prosecute. 


THE accompanying genealogical table will 
assist the consideration of-these cases :— 


Gobind Pershad, 


e a 





ist wife. and wife. 





Nityanund 











1 
| 
E : ES . 
Greesh Chunder, Gooroo Churn, \Kylash Chunder, 
Defendant. Defendant. Plaintiff. 
td 


Gobind Pershad had two wives. By the 
first, he Jett a son named Nuddea Chand, 





'of full age when his mother instituted the 
‘suit in his behalf; and, besides, whatever 
| Goluck Monee’s laches may have been in 
regard of time, her son has ncw attained 
majority, and has taken his mother’s place, 
ang the present suit has been regularly 
'tried in his presence. Moreover, limitation 
|I would not be counted against a minor, be- 
| Cause his guardian, either from negkect or 
ignorance, omitted to bring a suit within 
‘time during his minority. He would still, 
' when arrived at majority, be entitled to 
| bring a suit on his own account. In no 
| point of view, therefore, are the defendants’ 
i (special appellants’) objections on this head 
; tenable. 

In support of the second objection, the 
: special appellants have produced a number 
, of extracts from the works of Hindoo. Com- 
,mentators, which it will be as well to gó 
through seriatim, foining with them those 


e A zs 


| plaintiff, the Judge held the suit not to be i 
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authorities relied on by the special respond- (at, where the property is undivided, half- 
ent, and thus bringing into juxtaposition brothers share equally with whole brothers. 
all that is.advanced by either side. The  Forihe other side, it is contemded that 
point involved is one of very great import- the weight of authority is in favour of the 
ance, and the grounds on which its decision , merine brother’s preferential right, and the 
rests should be distinctly referable to au- following precedents are quoted :— 

thority which no Hindoo can repudiate. Macnaghten’s Hindoo Law, Volume L1. 

In support of the claim of brothers of the: page 26. 
half-blood to succeed equally with uterine ‘ In default of father and mother, brothers 
brothers to the property of a deceased , inherit:— frs/, the uterine associated bre- - 
brother, in all cases where the estate is joint | thren; sex the unassociated brethren of the 
and undivided—and in the present suit itis: whole blood ; fhirdly, the associated bre- 
admitted on all hands that, when Nityanund ‘thren of the half-blood ; and four/hly, the 
died in 1255 B. S., the family was joint usassociated brethre. of the half-blood. ” 
and undivided, separation not having taken ` _Elberling’s Treatise on Inheritance, page 
place till 1258 B. S.—the following autho-, 76, in which precisely the same words are 
rities are quoted :— used. 

Vyavasta Durpana, page 187. ' Dya Krama Sangraha, page 15, para. 5— 

Colebrooke’s Dyabhaga, Chapter XI., sec- “ Where uterine and half-brothers compete; 
tion V., para. I. “On failure of her (č e., and both were associated with the deceased, 
the mother) it va, the inheritance) goesto the associated whole brother exclusively 
the brothers,” | takes the inheritance.*” 

And para. 10 holds that the term ‘brothers’; Special respondent also refers to page 187 
is applicable both to the whole and to the! of the Vyavasta Durpana, and quotes Dya- 
half-blood, thus—“ The text of Yajvya Wal- ;totwa, page 54—“ The uterine brother is, 
cya also shows that the term ‘ brother’ is ap- 1 however, first to inherit: for, although bro- 
plicable both to the whole and to the half- ' thers of the whole and half-blood are begot- 
blood ;” else if it intended only the uterine, and | ten by the same father, yet, as the uterine 
of course, whole brother, the author would! brother offers oblation cakes to six ancestors 
not have specified that the ‘‘ uterine brother, of the deceased, the succession first de- 
should retain or deliver the ‘allotment of his , volves on him exclusively, and not on the 
uterine relation ;” for the whole blood would ' brother of the half-blood who offers obl&tion 
be signified by the single term “ brother.” ; cakes to three ancestors only.” 

“Therefore, the succession of brothers,’ In these quotations there is, no doubt, a 
whether of the whole or of the half blood, is great primd_facie conflict of authorgy. But 
declared by the passage before cited.” ' a careful examination of the texts adduced 

Again, Yama, one of the most ancient by the.special respondents shews, we think, 
Commentators, says: ‘‘ The whole of the an: that the preferential right to succession by 


divided immoveable estate appertains to all 
the brethren, but divided immoveables must, 
on no account, be taken by the half-bro- 


brothers of the whole blood depends alto- 
gether on the nature of the estate ; and that 
as there is no specific mention in those 


texts that the estate, the- succession of 
which is in question, is an undivided im- 
moveable one, it is only a fair deduction 
that, as other texts of superior authority 
, distinctly limit the uterine brother's prefer- 
‚ential right to property divided and move- 
, able, to hold that the autnors of the Dyatot- 
_wa and Dya Krama Sangraha refer to that 
description of estate, and do not dam tor 
‘uterine brothers a larger right than for 
mained undivided, being held in co-parceny, | brothers of the half-blood when the pro- 
the half-brothers shall have equal shares | perty is undivided and immoveable "` And 
with the rest, but the uterine brotner has the , this interpretation is consonant with reason 
sole right to the divided property, moveable‘ and natural law. The property being an- 
or Ee cestral and undivided, the deceased bro- " 
Ollowing this is a case quoted in Volume: ther’s share represents something that de- 
lI., Macnaghten’s Hindoo Law, page 66,'scended to Wm from his father, and was not 
wherein it is laid down®as*prevailing law, acquired by any exertions of his own. It 


ther.” 

"AU the brethren’’ is explained in the 
next paragraph (para. 36, Dyabhaga, Chap'er 
XI.) to mean all ‘“‘ whether of the whole blood 
or of thehalf-blood.” 

An@ the text is similarly explained in 
Colebrooke’s Digest, Volume IlI., page 518, 
thus: The meaning is trat, if any im- 
moveable property of divided heirs, common 

to brothers by different mothers, have re- 
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as all the brothers,-both uterine and of the 
half-blood, stood in the same degree of rela- 
tionship to the original owner of the pro- 
perty, iteis but reasonable that any part of 
that property, which circumstances may cause 
to be divided, should be apportioned equally 
amongst all the sone. 

Bur, were the difficulty of reconciling the 
apparently contradictory texts above quoted 
insuperable, the question would still remain 
as to the relative weight of authority. Now, 
the Dyabhaga is the leading Law Commen- 
tary of Bengal; its authority is supreme, and 
no Hindoo of the Lower Provinces would 
venture to call it in question. Again, the text 
of Yama is entitled to every respect. He was 
one of the twenty sages who composed the 
Sanhifas from which the "rr Dhurma Shastra,” 
or general bedy of the Jaw, was compiled. 
These sages: were, and are believed by the 
Hindoos to have been, divinely inspired, and 
their expounding of the law is held every- 
where, where the Bengal Law prevails, to be 
indisputable. 

So that, even if the authorities quoted on 


the other side do refer to cases of undivided’ 


immoveable estates of which there is no 
proof, still, as they are opposed to the texts 
of much higher authority, they would have 
to be put aside 

Inea word, therefore, as the highest au- 
thorities on ancient Hindoo Law expressly 
State that both uterine and _ half-brothers 
succeed equally to a deceased’brother’s share 
when thé estate is undivided and immove- 
able, and as the other authorities quoted to 
prove the contrary do not mention the de- 
scription of estate to which the brothers of 
the whole blood would have the preferen- 
tial right to succeed, we are of opinion that 
the latter texts refer to estates which are 
not undivided and immoveable, or to cases 
where all the brothers were not associated, 
and that, therefore, the brother of the half- 
blood of Nityanund, Nuddea Chand, would, 
had he survived, have been entitled to suc- 
ceed equally with the uterine brother Nimaye 
Chand. 

There remains the question touching the 
inheritance*of the brother’s sons. Admitting 
that uterine and half-brothers succeed equally 
to undivided immoveable estate, do their sons 
stand in the same category, or has one a 
preferential right over the other? 

On this point all the Commissioners seem 
to agree; and we haveebeen unable to find, 
nor has the special appellant’s pleader been 
able to show us, any authority for extending 
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to sons of half-brothers equal rights with 
those of brothers of the whole blood. 

In support of the preferential right of sons 
of a brother of the whole blood, we find 
in the Dyabhaga the following passage :— 

“Among these (2. ¢., the nephews) the 
succession devolves first on the son of a 
uterine brother; but, if there be none, it 
passes to the son of the half-brother, for the 
text expresses ‘an uterine brother shall 
retain or deliver the allotment of his uterine 
relation. Indeed, the son of the half- 
brother, being a giver of oblations to the 
father of the late proprietor, together with 
his own grand-mother, to the exclusion of 
the mother of the deceased owner, is inferior 
to the son of a whole brother who is a giver 
of oblations to the grand-father in conjunc- 
tion with the mother of the deceased.” 
(Dyabhaga, section 6, para. 2, pages 212-13.) 

So also the Dya Krama Sangraha, sec- 
tion 8, page 15— 

“In default of brothers, the brother’s son 
of the whole blood is the successor, and not 
a nephew of the half-blood who confers 
less benefits compared with the brother’s son 
of the whole blood, since the mother and 
grand-mother of the deceased owner do not 
participate in the oblations presented by the 
nephew of the half-blood to the father and 
grand-father.” 

Para. 6 is even stronger on the same 
point: “ Where two nephews were either 
associated or unassociated with the deceased, 
one of the whole, the other of the half-blood, 
then, in both instances, the succession de- 
volves on the nephew of the whole blood.” 

Again, Colebrooke, in his Digest, Volume 
III., page 524, remarks: “In respect of 
immoveable undivided property, no author 
has said that nephews of the whole and half- 
blood have equal claims by parity of reason- 
ing as in the case of brothers, and the text 
of the Legislator is not explicit on this 
point.” 

It would appear from these authôrities— 
authorities which have not been controvert- 
ed—that there is, under Hindoo Leafy, no 
analogy between whole and half-brothers 
and their respective sons; and that, whilst 
there are some authorities which might, at 
first sight, seem to make the whole brothers 
succeed in preference to those of the half 
blood, all are agreed that, when the succes- 
sion devolves gn nephews, those of the 
whole blood permptorily exclude those of 
the half-blood. i ee 

Taking this view of the case, we might 
have. contented, oyrselves with citing the 
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authorities in support of the whole blood’s| nephews of the whole blood, preferentially 
succession. But, as in the course of the ar- | to those of the half-blood noted in the body 
gument, exception was taken to a decision; of our judgment in the appeal. of Grees 
of this Court (reported in Sutherland’s ; Chunder. 

Weekly Reporter, Volume II, page 151) | e e 

which affirmed the principle that uterine , 
and half-brothers succeeded equally to the; 


The 25th May 1865. 
undivided immoveable estate of the deceased | r 


brother, we have thought it right, as the l Present : 
question is one of considerable importance, | The Hon’ble E. Jackson and F. A. Glover, 
to go into the authorities, and explain the Fudges. 


law of the case more at length than in 
that decision. t 
We are of opinion, therefore, that in cases 


of property undivided and immoveable, which | 
is the case disclosed by the pleadings in! 


this special appeal, uterine and half-brothers 
succeed equally to the estate ; but that, where 
there are no brothers living, the nephews 
of the whole blood have a preferential right 
of succession over those of the half-blood. 
On this view of the law, Kylash Chunder, 
the special respondent, is entitled to succeed 


to hiš uncle’s estate; and we accordingly , 





Case No. 3717 of 1864. 


Jurisdiction (of Small Cause Courts)—Limita- 


tion— Deduction of time of closing of Courts. 


Special Appeal from a decision passed by the 
P 


vinctpal Sudder Ameen of Behar, dated 
the 6th September 1864, affirming a dectston 
passed by the Sudder Ameen of that (District, 
dated the 16th Fanuary 1864, 


Musst. Maneerun (Plaintiff), Appellant, 


VETSUS 


confirm the order of the Judge, and dismiss Musst. Luteefun (Defendant), Respondent. 


this special appeal with costs. 
With regard to the cross-appeal filed by 


Kylash Chunder, we observe that the finding | 
of the Judge was one of fact on the evi-' 


dence, and with this there is no interference 
possible in special appeal. 

There remains the special appeal of Kylash 
Chunder, and on this point we think that 
the Judge was clearly wrong. He threw 
out a certain portion of the claim on the 
ground that it ought to. have been included 
in the original suit brought by Goluck 
Monee; and that, as it was not so included, 
Kylash the son was barred by section 7 
of Act VIII. of 1859 from preferring it. 

- On this we observe that, when Goluck 
Monee instituted the suit on behalf of Kylash, 
the latter was a minor; aud there is no law 
that prevents a minor, when he comes of 
age, suing in his own name for anything 


-that his guardian, either through ignorance 


or neglfrence, bas omitted to prosecute. 
If thi§ were the law, no minor would be 


_ safe; and we do not see how Kylash, when 


ef 


he attained majority, was debarrede from 
claiming, and that in the suit originally in- 
Stituted by his guardian, such property as 
that guardian had omitted in the schedule of 
plaint, 

On this objection, the cąse must be re- 
manded in order that the Judge may try the 
quegyaon of Kylash’s right to the extra pro- 
perty claimed, subject, of course, to the re- 
marks on the nature of prepesty claimable by 
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| Messrs. R, E. Twidale and C. Gregory for 


Appellant. 


Baboo Grish Chunder Ghose for 
Respondent, 


Suit for contribution below 500 rupees, and also to set 
aside an alleged collusive sale by the defendant® Ap- 
peal dismissed, it being held that the addition in the 
plaint, regarding the cancelment of the’sale, was mere 
surplusage only intended to evade the jurisdiction of 
the Small Cause Court, and to secure an appeal not 
permitted by law. f 8 

The time that the Courts are closed must be deduct - 
ed in computing the period of limitation. R 


Tuss was a suit by the special appellant 
(plaintiff in the Court below), as purchaser 
of a right of action, to recover a sum paid 
by her vendor in excess of his quota in re- 
spect of a decree passed against Ashruf Ali 
and the defendant jointly, and which decree ` 
the vendor Kulb Ali satisfied with his own 
funds. Special appellant claimed Rupees 320 
odd on this account, and also to have can- 
celled a deed of sale under which the pro- 
perty of Luteefun had been collusively made 
over to a third party. 

Both lower Courts held that the sale was 
valid, and that a decree could only be given 
against Luteefun personally. And the plaintiff 
appeals specially against’ that part of the 
lower Court’s order which refuses to cancel 
the sale of the property. 

An ‘in limine” @bjection is taken by the 
special respondent to the hearing of this ap- 
peal on the ground, that the suit was pro. 
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perly one for contribution, and of a nature 
cognizable by a Small Cause Court, from 
which Conte order (the amount being under 
Rupees 509) no appeal would lie, and that 
the addition to the plaint for the cancel- 
ment of the sale was not included in the 
valuation of the suit, but is so much 
surplusage foisted’ in to take the suit out 
of the category of Small Cause Court 
cases. 


To understand this objection, it is ne- 
cessary to go somewhat into the 
the case. 


It appears from the record that Ashruf 
Ali sued Shahadut Hossein, Luteefun his 
wife, Kaneej Fatmah his daughter, and one 
Kulb Ali, co sharers in the property, for their 
quotas of rent, which he, Ashruf Ali, had 
been obliged to pay to save the estate from 
sale. 


Luteefun’s defence yas that she was not 
in possession of the property, and that neither 
her daughter Kaneej Fatmah, nor her hus- 
band Shahadut Hossein, had anything to do 
with the suit. 


Ashruf Ali got a decree on the 6th of 
March 1861 against all the defendants, ex- 
cept Kaneej Fatmah and Shahaduat, Lutee- 
fun’s hu-band; and in the first instance 
took out execution against Luteefun’s pro- 
perty. $ 

He was met by the daughter Kaneej Fat- 
mah, who objected to the sale, on the ground 
that the property had been conveyed to her 
by her mother without consideration, dur- 
ing the pendency of the former suit, on the 
14th April 1860, that is: 


Kaneej Fatmah’s objection was allowed 
on the 6th November 1862, and Ashruf 
Ali’s heirs proceeded immediately against 
the remaining judgment-debtor, Kulb Ali, 
from whom they recovered all that was 
due. 


Kulb Ali, having thus satisfied the decree 
in full, and having thereby paid more than 
his quota, sold his right of action to recover 
the excess payment to the special appellant 
in this gase, who now sues Luteefun per- 
sonally, and also to have what she ‘calls 
the collusive sale to Kaneej Fatmah set 
aside. 


These are the facts of the case, and on them 
the special respondent contends that the suit 
is one coming uder section 3 of Act XLII. 
of 1860, and not appedlable, as the amount 
sued for is under 500 rupees. She designates 
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the claim to have the sale to Kaneej Fat- 
mah annulled as a misjoinder, inasmuch as, 
until special appellant got a decree for the 
excess quota claimed, she would have no 
right to contest the summary award of the 
Moonsiff at all. Special respondent adds that, 
even were the two claims to be considered 
as forming one and the same ground of 
action, the special appellant would be unable 
tó contest the latter, as the time allowed by 
law for a suit to reverse a summary decision 
had passed. 

With respect to the latter part of this 
objection, we observe that a suit brought 
to reverse the Civil Court’s order would not 
have been barred by limitation: for, al- 
though the order allowing the sale was dated 
on the 6th of November 1862, it appears 


from the records of this Court that the Civil 


Courts were closed till the 22nd November 
1863, and that this suit was brought on the 
first open day, viz., the 23rd, so that limitation 
would not apply. 


But on the principal question we are of 
opinion that the special appellant has mixed 
ùp two different causes of action ; and that; 
for the purposes of this appeal, we ought 
only to look to the substantive claim to re- 
cover the excess payment from Luteefun 
personally, and not to a property which was 
never mortgaged for the debt, nor in any 
way connected with it. 


The special appellant sued to obtain a 
money decree, valuing ker claim at the 
amount sought to be recovered, and, until 
she obtained that, could have no possible 
right to object to an order releasing Kaneej 
Fatmah’s propsrty from attachment. If, 
after getting the decree, she had chosen so 
to object in another suit, with a view to 
satisfy that decree, by the sale of the pro- 
perty which she believed to be her judg- 
ment-debtor’s, it would have been a differ- 
ent thing ; but when she started this case, 
she had not only got no decree for the 
money, but had nowhere shewn that the 
cancelment of the sale fas necessary to 
her getting the amount of any decree that 


Luteefun had not other and sufficient funds 
to satisfy such decree when obtained. It 
is nowhere pleaded, moreover, that the pro- 
perty released as being Kaneej Fatmah’s was 
Luteefun’s share of the estate on which a 
quota of revehue was due, ahd there is no 
reason for supposing that the additiop*to the 
plaint was anything more than intentional 
surplusage, the object of which was in the 
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might be passed in her favour, nor that: 
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event of the suit being dismissed or only 
partially decreed, to evade the jurisdiction of 
Act XLII. of 1860, and to secure an appeal 
not permitted by law. ° 


The suit was properly a simple one for 
contribution, and, as such, one that would be 
decided by a Small Cause Court ; and, as the 
amount claimed was under 500 rupees, no 
appeal lies. 


We, therefore, dismiss this special appeal 
with costs, 


The 25th May 1865. 
Present » 


The Hon'ble C. B. Trevor and G. Campbell, 
Judges, i 


Execution of decree (Immoveable property in 
occupancy of ryot). 


Case No. 2488 of 1864, 


Special Appeal from a decision passed by the 
second Principal Sudder Ameen of Hooghly, 

- dated the 27th May 1864, modifying a deci- 

` ston passed by the Moonsiff of that District, 
dated the 5th August 1863. 


Soobhudra Dossee (Plaintiff), Appellant, 
versus 
Gooroo Dyal Singh (Defendant), Respondent. 


» ` Baboo Otool Chunder Mookerjee for Ap- 


e , pellant, 
a 


Baboo Mohendro Lall Shome for Re- 
spondent, 


Ki 


Procedure to be followed in the execution of a decree 
for immoveable property in the occupancy of a ryot. 


IT appears that one Goluck Monee was in 
possegsion of certain property as the heir of 
* her husband, and." is alleged by the special 

‘appellant, Soobhudra Dasgge, «that a mokur- 


a 
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‘ruree pottah was granted by her o one 
, Gholam Sufdar, who convéyed it to her son; 
and that, after her son’s death, she was in pos- 
| session of the same. After Goluck Monee’s 
' death, Banee Madhub Bhadooree Sind his two 

brothers, who were sons of her husband’s 
| brothers, succeeded to the property. Banee 
Madhub, it appears, conveyed the whole pro- 
perty to one Ram Lal, whereupon his two 
| brothers sued for their 10 annas share of the 
| property, making Soobhudra Dossee, the third 
' party, defendant. Plaintiffs obtained a decree 

against Ram Lal, Soobhudra getting her 

costs. The plaintiffs then sold their rights 
, under the decree to one Gooroo Dyal, who 
| ousted Soobhudra from her ryotee land. She 
then, under section 230 of Act VIII. of 1859, 
petitioned to have an enquiry made as to her 
dispossession, and the Court dismissed ber, 
claim as regards (o annas of the property, 
but decreed her claim as to 5 annas of'it and 
gave her damages in proportion. On appeal 
the Judge affirmed the lower Court’s decree, 
with this exception that it rejects her claim 
to damages, inasmuch as Ram Lal, the owner 
of the 5 annas of the property, had not claim- 
ed them. 








Plaintiff now appeals specially, urging 
that, as she admittedly was a ryot in posses- 
sion, section 224, and not 230, was appli- 
cable to the matter; that she should Mave 
been retained in possession as ryot, and should 
not, in a suit for title, when, by her being 
made a defendant, her possession ag tenant 
was admitted, be ousted by an enquiry 
under section 230; that consequently the 
Court, as she was admittedly a defendant, 
quash the proceedings under section 230, and 
direct that she be retained in possession, 
leaving the parties, who have obtained a 
decree, to bring any other suit against her 
that they may be-inclined to bring. 


We think that, on the facts of this case, 
the enquiry under section 230 was al- 
together illegal, and that plaintiff, who was 
sued as a ryot in possession, should have 
been retained in’ possession, and possession to 
the decree-holders given in the mode suggest- 
ed in section 224 of Act VIII. bf 1859. 
Under` this view the whole proceedings 
under section 230 are quashed. The speci- 
al appellant, the ryot-in possession, will be 
retained in possession, and the decree holders 
obtain possession in the mode laid down in 
Section 224 of Act WWII of 1859, and the 
costs of this special appeal will be borne by 
special respondent, së 
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R The 25th May 1865. 


Present: 


The Han’ble G. Loch and W. S. Seton-Karr, 
Judges. 


Adopted son (Rights of)—Streedhun—Woman 
(Sales by)—Succtssion of one wife’s son to 
property of co-wife. 


Case No. 346 of 1864. 


Application for review of judgment passed by 
Fustices Loch and Seton-Karr, on the 7th 
April 1864, tn Regular Appeal No. 145 
of 1563. 


Teencowree Chatterjee (Plaintiff), Appellant, 
DETSUS 


Dinonath Banerjee’ and others (Defendants), 
Respondents. 


Baboo Kishen KishoreeGhose for Appellant. 
Mr. R. V. Doyne for Respondents. 


An adopted son has all the rights and privileges of a 
son born, and is also entitled to succeed to the stree- 
dhun of.his mother in the absence of daughters, in like 
manner as a son borns whether there be or be not a 
will in his favour. 

A woman cannot execute a will regarding any pro- 

erty she inherits from her husband or her father. 

ith regard to streedhun, however, she can dispose of 

it at pleasure either by gift, will, or sale (except im- 
movellble property given to her by her husband). 

A son adopted by one wife may succeed toa co-wife’s 
streedhun. 


Tuis gppeal was decided in favour of the 
appellant on 7th April 1864. An applica- 
tion for review was made by the defendants: 
first, as regards the adoption of the plaintiff 
by Nubo Monjuree, his adoptive mother ; and, 
secondly, in regard to the property which 
formed the subject of litigation, whether 
Nubo Monjuree had anything beyond an 
estate for life. On 15th March 1865, it was 
held that the property became the absolute 
property of Nubo Monjuree, given to her by 
her father during her marriage, and as such 
her s/reedhun. ‘Two other points then arose 
„on which the review was admitted: sv. 
Whether an adopted son can succeed to 
the property of his adoptive mother. 27d. 
Whether the adoptive mother did make a 
will in favour of plaintiff her adopted son, 
and whether she was competent to make 
such a will. 

On the first point, we think there is no 
doubt that an adopted son has all the rights 
and privileges of a son born, He is the son 
of the father and of the mother, and succeeds 
to the paternal property, and also to the 
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streedhun of his adoptive mother in the 


absence of daughters as a son born would do. 
In support of his argument, the pleader for 





# Sutherland’s Dutt: Chand : Synop- the plaint- 
sis, page 219, or page 153 of the Edition iff quoted 
S Ee the -texts 
ection ee Sangraha, page 57> noted in the 

Dyabhaga, page 82. | margin,* 

Macnaghten’s Hindoo Law, Volume gshewin g 
I., pages 39-40. che. E 


of an adopted son, and urged that he had in 
all respects equal rights with the son born. 
Against this argument, the learned Counsel 
quoted the case reported at page 128,. Select 
Reports, Volume III., Gunga Mya, appellant, 
in which it was ruled that a son adopted by 
a woman, on whom her father’s estate had 
devolved, would not be entitled to such estate 
on his adopting mother’s death, but such 
estate would go to her father’s heirs. We 
are not now disposed to differ from or call 
in question the correctness of that opinion, 
though in fact it was a mere odt/er for the 
question of the sfa/us of an adopted son was 
not then before the Court, but it arose from 
a supposed case put by the second Judge. 
We think it inapplicable to the present case. 
The question put to the pundit related to 
property which had descended to a woman 
from her father, not as s/reedhun, bnt in the 
ordinary course of inheritance; and it may 
be, as explained to us by Baboo Kishen 
Kishore, that the reason why the adopted 
son is excluded from the succession in such 
cases, is that he is adopted into his adoptive 
father’s family, ‘and not into his mother’s 
family, and cannot perform the shrad of his 
maternal grandfather, though he can perform 
that of his adoptive mother. But with re- 
gard to streedhun, which the Court have 
held the property in dispute in this case to 
be, the adopted son, in the absence of a will, 
would succeed to it after the daughters, as a 
son born; and such being the case, we think 
it immaterial whether a will was executed 
or not in favour of the plaintiff by Nubo 
Monjuree. e wi 

It is scarcely necessary for us to go into 


the question whether a woman can or cannot , 


execute a will, though it does arise in this 
case. We think that a woman cannot 
execute a will regarding any property she 
inherits in the usual course from her hushand 
or her father, for in this she has but a life- 
interest; but it-is otherwise with s/reedhun, 
which she is at liberty to dispose of at, her 
pleasure either by gift, or will, or sai ex- 
cept in the case of immoveable property given 
to her by her husband, 
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‘It has-also been asked by the learned Coun- 
sel for the respondent, whether a son, adopted 
by one wife, would, be looked upon as the 
son of a co-wife, and succeed to her property. 
Though this question does not arise, we may 
point out that the Hindoo Law of Inherit- 
ance provides even for this case, and men- 
tions the son of a contemporary wife among 
the heirs of a woman entitled to succeed to 
her streedhun. 

In the case before us, as the Court has 
found that the adoption is valid, and that the 
property in dispute belonged to Nubo Mon- 
juree as s/reedhun, we now hold that plaint- 
iff, as her adopted son, is entitled to succeed 
to that property in the absence of daughters, 
whether there be or be not a will in his 
favour. It is, therefore, unnecessary for us 
to go into the, genuineness of the will, and 
we affirm the former decision of this Court, 
and charge the respondent with all costs. 


The 26th May 1865. 
Presenti: 


The Hon’ble H. V. Bayley and J. B. Phear, 
i Judges. 


Limit of minority of Hindoos (not being proprie- 
tors of Revenue-paying estates)—(Section 26 
of Act XL. of 1858). 


Case No. 2868 of 1864. 


Special Appeal from a deeision passed by 
Baboo Kalee Kinkur Kay Bahadoor, 

, Principal Sudder Ameen of Chittagong, 
Gated the ayth June 1864, reversing a 

decision of Baboo Poorno Chunder Kos- 
tageer, Moonsiff of Forowabgunge, dated 
the 6th November 1862. 


Monsoor Ali (Plaintiff), Appellant, 


Versus 
Ramdyal and others (Defendants), 
- Respondents. 


Mr. R. E Twidale for Appellant. 


Baboo Kishen Succa Mookerjee for 
Respondents. S 

Discussion as to the limit of minority of Hindoos not 
being proprietors paying revenue.to Government, and 
as to the proper construction of section 26 of Act XL. 
of 1853. 

Mr, Justice Phear.—Tyis was a suit 
brought by a son to recover his aliquot por- 
Don ef his late father’s estate from his 
brothers, who, it was alleged, had kept him 
out of it ever since the fathers death. 


D } IT? 


It is objected that the suit is barred by 
limitation ; and the Lower, Appellate Court 
has upheld this objection. e l 

Whether or not the suit is barred admit- 
tedly depends upon the determination of 
the period of life at which the plaintiff may 
be legally considered to have attained his 
legal majority. The Lower Appellate Court 
has decided that the plaintiff's minority ceased 
at tne age of 15 years; and, in so doing, 
the plaintiff says it has committed an error 
of law, against which he, the plaintiff, now 
specially appeals to the Court. 

The plaintiff contends that, by reason of 
the provisions of Act XL. of 1858, he did not 
attain majority until the age of 18; and, if 
this be correct, his suit is brought in time. 

Section 26 of that Act says: “For the 
purposes of this Act every person shall be 
held to be a minor who has not attained 
the age of 18 years;” and in the -case of 
Deobo Moyee Dosseg versus Juggessur Hati, 
1 Weekly Reporter, p. 75, a Division Bench 
of this Court seems to have held that the 
words “for the purposes of this Act” con- 
fine the operation of this section to cases 
where the minor’s estate is actually taken 
charge of by, or held under, Government, 
and that, in all matters unconnected with 
the possession of estates held under Govern- 
ment, the minority of a male Hindoo ter- 
minates with the completion of the fifteenth 
year. The report does not state what was 
the subject-matter of that suit, nor does the 
judgment give any of the reasonipg which 
led the Court to its decision. In the case 
before us the property in question undoubt- 
edly neither is, nor has been, under the 
charge of Government, and therefore the 
judgment just quoted appears to be strictly 
applicable. If we follow it, we shall be 
obliged to dismiss this appeal. 

But the construction which I understand 
the Court to have put upon section 26 of 
Act XL. of 1858 in Deobo Moyee Dossee 
versus Juggessur Hati does not entirely 
command my acquiescence; and I was at 
first disposed to think that the consequences 
which flow from it are so important rela- 
tive to the proprietary s/a/us of young Hin- 
doo proprietors and their dealings with. 
their land as to render the question deserv- 
ing of the consideration of a Full Bench, 

It seems clear from the words of section 
20 of Act XL. of 1858, taken together with 
section 26, that the jurisdiction of the Civil 
Court over the Dean and property of the 
minor continues until the age of 18, whether 


l its, intervention be invoked or not. If in- 
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tervention does not take place before 15, where there is action of the Government 
then, on attaining that age, according to the through the Collector. Such is not the 
case abqve referred to, the minor becomes fact here. There may exist the anomaly 
of full age, capable of legally exercising all, suggested by Mr. Justice Phear; but the 
rights ‘of ®wnership in such a way as to'law itself can, I think, justify only that 
bind himself and his property, and time | conclusion which was come to in the case 
commences to run against him in regard to cited in the judgment of Mr. Justice Phear, 
any causes to action which he may possess. ` which, therefore, L would follow. I would, 
But during the succeeding three years, could | accordingly, dismiss the appeal with costs. 
nota next of kin apply to the Civil Court | 

under section 3 of the Act, and obtain: ms Wii 

charge of the statutable minor’s property? ' The 26th May 1865. 

And, if so, would not the statutable minority | Present « 

date back to the minor’s birth, and , . 

cover the period during which he was,: The Hon’ble C. B. Trevor, G. Loch, H. V. 





— 


supposing the case of Deobo Moyee , Bayley, and W. Morgan, Judges. 
Dossee versus Juggessur Hati to be correct, ; Alluvial Lands. 

legally dealing with his property sui juris? 

lf this period does so become covered by’ Case No. 1495 of 1863. 


the’*new minority, how are the minor’s acts Sp 
: Special Appeal from a decision passed by 
during that interval to be thereby affected ; a deg 
. : . >, Myr. ALR. Tih i : 
and will the circumstance that time (if such $ e e eee OF 


Nuddea, dated the gth March 186 3, revers- 
has been the case) has once commenced to ing a decision passed by the Moonsiff of 


Tun against the minor in any way alter the that District, dated the goth April 1862, 
time of limitation to be again allowed him a 
after he attains the age of 18? . Katteemonee Dossee (Plaintiff), Appellant, 


The difficulties above suggested, as conse- . 


dé VErsus 
quent on the decision quoted, seemed to me ' 
to throw doubt on its correctness, and to Ranee Monmohinee Dabee and others 
lead to the inference that the Legislature (Defendants), Respondents. 
must Have intended a somewhat more ex- Badoos Banee Madhub Banerjee and Nil 
tenaled meaning to be given to the words Madhub Sein for Appellant 
“ purposes of this Act,” than is attributed Baboo Chunder Madhub Gh S 
to them in Deobo Moyee Dossee versus Jug- R gë A 7 EE 
gessur Hati. If these words could be con- espondents, 


sidered as equivalent to “ relative to all According to clause 1, section 4, Regulation XI. of 
that forms the subject of this Act,” then the 1525, all gradual accessions from the recess of a river 


gen ce kate S or the sea are an increment to the estate to which they 
limit of minority, as regards the exercise of ` e annexed without regard to the site of the increment. 


proprietary rights, would be fixed at 18 years Mere proof of identity of site (without proof of owner- 
of age for all cases whatever, irrespective ship) ts not sufficient to defeat the right by accretion 
of whether the Civil Courts has intervened ' "ich the law gives to an adjacent owner. 
by any direct act or not, and all cause of By the gradual encroachment of the river 
anomaly would disappear. However, as Pudha in former years, the village Koopa- 
Mr. Justice Bayley holds the same views doha belonging to the plaintiff’ s zemindary, 
as the two Judges who decided Deobo Moyee and a part of the defendant’s village of Sal- 
versus Juggessur Hati, I do not think that, doha, were carried away. In subsequent 
my own doubts justify me in calling for the | years the river gradually receded, and the 
determination of the point by a Full Bench, ' chur, which is the subject of disputé in the 
I am, therefore, content to follow the ruling: present suit, has been formed. The chur. 
already laid down, and consequently this : occupies, we understand the Judge to find, 
appeal well be dismissed with costs. De site of the lands formerly washed away. 
Mr, Justice Bayley.—I| regret that cannot ' It has been formed by gradual accession to 
concur in the view expressed in this case by ' the defendant's village from the recess of the 
Mr. Justice Phear. There is no law which river; and it appears, therefore, to be an incre- 
prescribes that the minority of Hindoos. ment within the express” provision of clause 
(not being proprietors paying revenue to 1, section 4 of Regulation XI. of 182 5, and to 
Government) shall extend beyond the com- belong -wholly to` the defendant. “Tse de 
pletion of the fifteenth year. Section 26 of ; tendant’s right is undisputed to the portion 
Act XI, of 1858 is restricted to cases of the newly dormed land which ogcupies 


52 “Cigtl ® THE WEEKLY REPORTER, Rulings. rg hi. | 
the place where the old lands of his village | disputes relative to alluvial lands between 
of Saldoha stood; it is admittedly an incre- | proprietors of contiguous* estates divided by 
ment: Io his old estate. But the new land, a river shall be decided by immemprial and 
beyond those limits, is claimed by th plaint- | definite local usage. Where no such local 
iff as his property, because it stands where | usage exists (section 3), the rul@és declared 
his village of Koopadoha formerly stood. by the subsequent sec:ions are applicable. 
It is not denied that this land is an alluvial. The first of these (clause 1, section 4) is the 
formation like the portion already mention- | rule in question relating to land gained by 
ed; but, although like that, it has been | gradual accession. 

e „formed by gradual accession, it is, according! Accession is an increase or addition to 

“to the plaintiff's argument, not land “ gained ' something previously belonging to us. 
j by gradual accession” within the meaning of | The proprietor of the land becomes also, by 
_ the clause referred to, but a re-formation on virtue solely of his old proprietorship, the 
the old recognized site of his village, and ; owner of the alluvial soil gradually added by 
therefore his property. The Judge has!the river to his land. Thé imperceptible 
found that Koopadoha was entirely washed‘ increase of his property in no way affects 
away upwards of twenty-five years ago,! his ownership of every portion of it. That 
-’Jand that not a vestige of (he village’ which has been recently added is his, be- 
remains. Any recognition of_the_Jand_is, cause he is the proprietor of -the older. 
now impossible, and it is only upon the';portion. In every tile founded on accre- 
identity of site that the plaintiff’s claim is tion, it is essential that the ownership, of 
based. The Division Court has referred the {the adjacent lands should be established 
case to a Full Bench in consequence of by the claimant. 

a decision reported in I. Marshall 136 (Roma This first clause of the section provides 

nath Thakoor and others versus Chunder : that, “ when land may be gained by gradual 





A 


Narain Chowdhry and others), which has been 
understood to sanction the construction of 
the law for which the plaintiff contends. 
It is said to have been there held that 
clause 1 of section 4 applies only to cases 


“ accession, whether from the recess of a 
“river or of the sea, it shall be considered 
“an increment to the tenure of the person 
“to whose land or estate it ‘is thus an- 
“ nexed,” 


E We read this clause to declare that what 
is added by gradual accession must 77 all 
cases be considered an increment to the^ 
old estate without regard to the site of the 
‘increment. Whether the new lagd is a 
.re-formation on an old site, or whether it 
is formed where no land ever previously 
existed, its ownership is determined, when 
the ownership of the adjacent land to 
, rules and customs for the determination of which it has by imperceptible decrees ac- 
‘claims to land gained by alluvion, or by creted is ascertained. If, therefore, in the 
‘dereliction of a river or the sea, were for-' present case the ownership of the adjacent 
= j mally enacted as written law. It contains! land has been duly ascertained to be in the 
a recital that, “in consequence of the fre- : defendant, and the newly formed land 
“ quent echanges which take place in the is found to have been gradually gained from 
” “ channe} of the principal rivers that inter- ‘the river by accession to the defendant’s 
“ sect the Provinces immediately subject to; adjacent land, we think that the plaintiff 
“the Presidency of Fort William, and the, cannot lay claim to any portion of the 
. “ shifting of the sands which lie in the beds latter by showing that it occupies the site of 
“of those rivers, churs or small isfands his village of Kcopadoha, and that it is 
“ are often thrown off by alluvion in the: needless to remand the case fof a more 
“ midst of the stream or near one of the, distinct finding as to the identity of site. 
“ banks, and large portions of land are: The language of the Court in the judg- 
“ carried away by an encroachment of the: ment which has been quoted appears to 
“river on one side, whilst» accessions of ` limit the operation of this clause, so as to 
“land are at the same time or in subse-‘ exclude from its provisions land formed 
" qu@ht years gained by dereliction of the. again by accretion.Sn an old site which 
t water on the opposite side.” The Regu-'can be clearly recognized. If we are to 
lation then declares (sectton® 2) that certain ‘understand the Court to have held that 


of land gained, that is to say, formed upon a 
site which cannot be recognized as that of 
the estate of any former proprietor ; and that 
where the accretion can be clearly recog- 
nized as having been re-formed on that which 
formerly belonged to a known proprietor, it 
remains the property of the original owner. 
Regulation XI. of 1825 is a declaratory 
law, whereby the previously well-established 
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been 


“land formed on the site of an old estate 
belongs to the person who was the owner 
of the old estate, and not to the owner of 
the adjacent dry land, to which it has by 
slow degree¢? accreted, we must dissent from 
this opinion?” The law recognizes no right 
of property in a mere site, nor any such 
mode of acquisition as that which would 
‘confer on the proprietor of an old estate 
(every particle of which may have long 
ago disappeared or passed away) the owner- 
ship of land since formed on that site, however 
‘| clearly the identity of ¢he ie may be estab- 
lished. It is only where the original owner 
retains his property in land on Are old site 
that he can lay claim to the surface where it 
re-appears above the water; and his title to 
_ this is not necessarily by accretion (because 
he will be equally the owner, whether the 
land is exposed by a sudden recess of the 
river, or by a gradual deposit of soil on its 
surface), but by virtue of his old ownership 
remaining undisturbed. The judgment in 
the case quoted, when it speaks of “the 
“recognition of a site,” may perhaps be un- 
derstood to refer to the case of a still conti- 
nuing ownership in land which has disap- 
peared by submergence beneath the surface 
of the water. This is probable from the 
following passage in the judgment: ‘It 
“never could have been intended that, when 
“the®surface-of an estate is washed away, 
“and the lower portion of it is covered with 
“water and formed into a portion of the bed 
“of a riger, the ownership of that portion 
“of the estate which has become inaccessible 
“ir consequence of its being covered with 
“water should be lost; and that, when the 
“surface is re-formed, it should become the 
“property of an entirely different owner, 
“because he may happen.to be the owner 
“of the estate adjoining.” The suit itself 
was one instituted to recoyer land claimed 
by -the plaintiff as gained by accretion 
to his estate. The plaintiff seems also 
to have claimed the land as a re-forma- 
tion: cn the site of lands formerly be- 
longing to him, but which had since been- 
washed away. The judgment only, and not 
the argument of the pleaders, has been re- 
ported. We are, however, able to state (Mr. 
Justice Bayley having been a Member of the 
Court) that the argument for the defendant 
(against the plaintifs right to the land as 
re-formed on the site of his old land) was 
carried to the length of contending that 
im. no possible case (nds even where the. 
xistence of a mine or some clear means of 
fecognition enabled the identity to be estab- 


lished beyond dispute) could the old rights 
of property in land, the surface of which 
was wholly washed away, subsist so as Io be 
the foundation of a title to newly formed 
land. The judgment should perhaps be read 
with reference to the argument, which is 
clearly untenable. The ownership of land 
is not ordinarily lost because the land itself 
may be submerged or inundated. The case 
of Musst. Imam Bandi versus Hurgovind 
Ghose (4 Moore’s Indian Appeals, p. 403) 
is a striking illustration of this. The 
land there in dispute is thus described in 
the judgment: “The whole of the dis- 
trict adjoining the land in dispute, as 
well as that land itself, is flat, and 
is very liable to be covered or washed away 
by the waters of the Ganges, which river 
frequently changes its channel. The land 
in dispute was inundated about the year 
1787: it remained covered with water till 
about 1801 ; it then became partially dry, till 
‘In the year 1814 it was again inundated. 
After this period it once again re-appezred 
above the surface of the water, and by the 
year 1820 had become very valuable land.” 
These frequent changes and the lapse of 
time were deemed not to affect the question 
of title, for the judgment continues: ‘The 
question then is, to whom did this land be- 
long before the inundation? Whoever was 
the owner then remained the owner while 
it was covered with water and after it be- 
came dry.” 

So in the case supposed, in the passage of 
the judgmient under consideration which we 
have quoted, the surface stratum may be 
swept away, and lost without disturbing the 
old ownership in the land or mines beneath 
(subject perhaps to some limitation or qua-. 
lification when what is left forms the 
bed of a navigable river). Where the re- 
maining land can be sufficiently identified, 
no change takes place in its proprietorship, 
and whatever becomes annexed to it belongs 
to the old owner if he is known. 

But this principle cannot, we congeive, 
govern the case which has been refer red to us. 
The old right of property carnot remain 
in existence after the lapse of any length of 
time, however considerable, nor unless some- 
thing beyond mere identity of site is brought 
forward in proof of it. To defeat or prevent 
the right by accretion which the law gives 
to the adjacent*owner, the claimant is re- 
quired to prove some continuing right of 
property to himself; it is not enough“for 
him to rely merely on identity of site. If her 
can show no assérti6én of ownership,.such as 
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the condition of the property admits of, for! talook which defendant had purchaséd, but 
a great number of years, it may fairly be, failed to pay for. j 
concluded that he has relinquished all right: ‘The plaintiff alleges that a notification was 
arid claim to the remnant of what once be- issued for the sale of the zemindary rights: 
longed to him. In this case upwards of a! of Government in an 8-annas share of Jowl 
quarter of a century has passed since the | Batwal Tarakandee, which was a khas 
plaintiff's village was washed away, and | mehal, bearing a sudder_ jumma of rupees 
there is no suggestion of any evidence in| 758.98; that the notification contained a 
support of the continued existence of any | condition to the effect that, in the event of 
portion of his old estate, beyond the (alleged) | default in the deposit of the purchase-money, 
identity of site, or of any right of the plaint- | a re-sale would be made at the risk of the 
iff therein, _ 'auction-purchaser; that on the 8th Septem- 
With this expression of our opinion of "ber 1363, the four first defendants purchased 
the law as applicable to cases, like that be- the property in question, through their 
fore us, we remit the case to the Divisional ‘mooktear, the defendant Shib Narain Ghose, 
Bench. for a consideration of 20,100 rupees; that 
‘as they failed to pay in the purchase-money 
! agreeably to the conditions of sale, a re-sale 
a nee Una rey? 'was made on the 23rd November of thé 
; same year for 6,550 rupees; that by defend- 
The Hon’ble C. B. Trevor and G. Campbell, | ants’ failure to pay for the mehal that they 
Sudges. , had purchased, the ressale became necessary, 
' and Government has thereby sustained a loss 
of 13,550 rupees, the difference between the 


Present: 


Sale of (Government property)—Non-deposit of 
- earnest-money —Power of Attorney—Agent 


mn | price at the two sales, and under the condi- 
(powers of) ition of the sale notification, which was pub- 
Case No. 309 of 1864. lished in the Gazeffe of the 11th August: 


Regular Appeal from a decision passed by the | 1863, defendants were justly liable for that 
Principal Sudder Ameen of Dacca, dated| amount. Hence the present action. 


the 26th May 1864. The defendants, Joogul Kishore Roy, 
E . Bungshee Budun Roy, and Ramanath Roy, 

The re of EE (Plaintiff), | pleaded that they ot bid for SH 
EE | purchased the Government estate Jowl 

Ler sus ! Batwal Tarakandee; that when the sale 

of the khas mehal had been fix by -the 

Hund Lall Ray and others (Defendants), | Board of Revenue for the 13th Srabun 12,70,. 
Respondents. they, in conjunction with Huro Lal Roy and 

Baboo Kishen Kishore Ghose for Than Singh, defendants, cxecuted a power 
Appellant. of attorney in favour of the defendant Shib 

Baboos Kalee Mohun Doss, Nuleet Chunder | Narain Ghose, empowering him to bid in 
Setn, and Sreenath Banerjee for - that sale; that as the sale did not take place 
Respondents. on the day fixed, the power of attorney 


became null and void; that after a second 
„Suit laid at Rupees 13,550. notification had been issued, fixing another 


Suit for,damages sustained on a re-sale of a Govern- date of sale, no new power was oe to the 
ment egtate. The priginal sale was made under certain agent; that by the mooktearnamah given, no 
conditions laid down by the Board of Revenue which | general power had been given to the agent 


merelyprovided for the payment of the purchase-money, a 
and (on failure thereof) for re-sale at the risk of the to purchase for them without reference to 


defaulting purchaser ; but not for the reiectog of a bid time; hence they cannot be liable for an 
if a deposit of earnest-money were not made, and for | unauthorized act of the defendant, Shib 


the continuance of the sale irrespective of it. HELD that . : 
the non-deposit of the earnest-money did not affect the Narain Ghose, though he may be r esponsible 


validity of the sale. to Government; that, moreover, the power 
A power of attorney authorizing an agent to bid for ` was a joint one on the part of five persons ; 


a particular estate on a particular date does not limit A 
him as to time of purchase. The power not being limit- hence the agent could not bid for the others, 


ed to a particular date is good whether the sale be held | omitting the name of one; and, if he did so, 
on gge date or another, he is liable, and not the parties whose instruc- 
, Tu Collecter of Dacca sues the defend- | tions he has disobéyed; that as no earnest- 
ant for damages sustained en a re-sale of a| money had been paid by them, the purchas- 
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ers, thé sale was not complete; and, having ; to deposit the earnest-money, might have 
only bid at an duction-sale, they cannot! been sued for damages, but Government, by 
be responsible for damages, which can only, | re-selling the property, has waived any right 
in a case like the present, under the notifica- | which it may have had to bring such an at- 
tion of sale Sand the general Sale Regulations, | tion. He consequently dismissed the plaint- 
be thrown on a purchaser who has, after de- | iff’s claim without enquiry into any other 
positing the earnest-money, failed to fulfil | point and with costs. 
his first purchase, “in which case, doubtless, | From this judgment an appeal has now 
_the property is to be sold at the risk of the | been preferred to this Court. It is contend- 
first purchaser; that the sale notification, ed on the part of Government that the con- 
moreover, did contain no condition affecting | tract of the purchase and sale is complete 
with liability a bidder who might fail to | when the bid having been made has been 
deposit the earnest-money. Hence the pre- | accepted by the seller; that the payment 
sent suit, which is contrary to those condi- | of earnest-money is only demanded for the 
tions, and in itself not warranted by law, | security of Government; that Government 
should be dismissed. |may, under the condition subject to which 
The defendant, Huro Lal Roy, pleads this sale was made, forego its claim to the 
pretty much to the same effect with the | deposit of earnest-money, allowing to the - 
Above defendants. He adds that the agent | Purchaser a period of 15 days for the pay- 
Shib Narain Ghose acted in opposition to his | Ment of the entire sum bid, as it has done 
instructions in bidding such a large sum as ` 8 the present case; and that the failure at 
20,00 rupees, he havirtg been restricted to 3 | the end of the period to pay up the purchase- 
Or 4,000 rupees. money renders the purchaser liable under 


: those conditions to an action for damages 
The agent, Shib Narain Ghose, pleads | like the present; that consequently the de- 
that he was empowered by the defendants to! cision of the lower Court should be re- 
bid for them at the sale of the mehal, and versed. à 
did so in good faith; that consequently the | The sale of the property of ‘Government, 
action will lie against his disclosed principal, 


the | Out of which the present suit has arisen, was 
and not against himself ; that, though in the | made under certain conditions laid down by 
power Of attorney it was recited that 7% 


the Board of Revenue, and not under the 
annas of the talook should be purchased | conditions of any public Sale Law. In de- 
in the name of Huro Lal, and 73 annas in 


WE termining, therefore, the validity of the 
those of Joogul Kishore Roy, Bungshee Bud- | sale, we must have recourse in the first in- 
un Roy, and Romanath Roy, and a one-anna | stance to those conditions. The fourth con- 
share fof Than Singh, still, previous to the | dition upon which the question before us 
aang egen SE his SC to pay | turns is to the following effect: “If the 
or his share, and it was arranged amongst | « amount of purchase-money exceeds Rupees 
them that Huro Lal should purchase 8 annas, d y p 


“ioo, one-fourth of the amount bid is to 
and the other three grantors of the rook- | « be immediately deposited. If the balance 
tearnamah, the remaining 8 annas; that for 


s i OT | «be not paid by noon of the fifteenth day 
this reason Than Singh was not entered in | «after the sale, reckoning the day of sale as 
the sale-register; that Huro Lal Roy and) «one, or if the day be a close holiday, then 
Joogul Kishore Roy were present at the | « by noon of the first succeeding office day 
time of the sale, and instructed him to make | «the sale is to be cancelled, the sum depo- 
the highest bid, and secure the property. | «cited being forfeited to Government, and 
Hence it is clear that they, and not he, are 


è f : “the mehal to be again put up for gale at 
liable in the present action. “the risk of the defaulting purchaser.” 


The Principal Sudder Ameen has decided Now, there can be no question that irre- . 
the case on simply one ground. He is of | spectfve of particular Statutes when the 
opinion fiom the conditions of the sale that |turms of sale have been argeed on, and the 
the payment of the earnest-money was neces- | bargain struck, and everything the seller 
sary to make the contract complete ; that the | has to do with the property is complete, the 
defendant admittedly did not deposit the | contract of sale is absolute, as between the 
earnest-money, and there being no contract, | parties without- actual payment or delivery, 
the present action for damages, founded on | and, in the case of land, the property. then 
a breach of a contract,’and’on injury result- | vests in the buyer, who, though he actMuired 
ing from that breach, cannot be maintained. | the right of ownership, is got entitled to en- 
Moreover, the defendants, for their failure | ter on possessi¢n gl the price be, paid. It 
i Vol, Ill, i ° ths ; 
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is true that in certain public Sale Laws* a 


bid is never finally accepted until the deposit 
of a portion of the purchase- 
money has been paid; and in 
case the deposit is not made, 
the bid is rejected, the sale 
.proceeds, and the bid next in amount to the 
one rejected is considered the highest, and if 
no one bids beyond that, the property is 
knocked down to that person who becomes the 
purchaser. But these conditions are prescribed 
by laws, and affect none but sales made under 
Dose ‘laws, which the present is not. The 
question, then, for us to determine is simply 
this: has the fourth condition above cited 
imported into this. sale the condition of the 
„public Sale Law, which is the essence of de- 
fendant’s case, and made the tender of earnest- 
Donen a condition precedent to the final ac- 
_ceptance of the bid? Looking to the wording 
„Of the condition, we think there is no ground 
-for the contention rasied by the defendant, 
Tespondent; but it simply requires that one- 
fourth of the purchase-money shall, if the 
‚price exceed 100 rupees, be immediately de- 
posited, and-the remainder by noon of the 
fifteenth day after the sale, failing which the 
-estate shall be again put up for sale at the 
risk of the defaulting purchaser. Here there 
-.18-noO provision regarding the rejection of the 
big should the deposit not be made, and the 
-continuance of the sale irrespective of it; it 
is merely a condition for the payment of the 
.purchase-money. One-fourth is to be paid 
immediately, and the balance fifteen days 
-after ; and the mehal is to be re-sold at the 
risk of the purchaser, if it be not paid within 
«that time. The terms are merely, in short, 
made for the security of Government, who 
can act with them either with greater or less 
-Strictness, who may forego the payment of 
ithe one-fourth, if it pleases, and accept the 
payment of the whole purchase-money on the 
_fifteenth,day from the sale. 


Lookipgg at the transaction in this light, 
we arg clearly ef opinion that the purchase 
by the defendant was complete; that he fail- 
- ed to act up to the conditions of the sale, and 
‘has justly rendered himself liable to the 
difference between his bid and that sum 
which was eventually realized. 


S XII. of 1841, 
I. of 1845. 


‘Here the appellant’s case ends. But the 
defendants, taking advantage.of section 348 of 
Act VIII. of 1859, have urged that, admitting 
theipliability under the condition of the sale, 
the agent, who bid in their names, was not 
empowered by them to agt;.that they simply 
empowered him to bid at a sale of the pro- 
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perty which was fixed tg take place on the 


13th Srabun 1270; that this sale took place 


on another date; and that consequently being 
beyond the authority of the ag&nt, his pur- 
chase must be considered to have been made 
on his own account, and not on theirs, and 
he alone must be made liable. 


We have perused the power of attor- 
ney granted by the defendant to the 
agent Shib Narain Ghose, and see not 
the slightest ground for the present conten- 
tion. It empowers him to bid for the parti- 
cular estate to be put up, on a particular 
day, but limits him in no way as to time of 
purchase; and it may fairly be inferred from 
it that the intention of the parties executing 
the deed, in mentioning the date, was only to 
designate the day on which the sale was fix- 
ed to take place by authority, and not to limit 
him to the time or date on which the pur- 
chase was to be made. The postponement 
of the sale was accidental, and the power 
to purchase not being limited to a particular 
date was good whether the sale were held 
on one date or on another. We consider, 
therefore, that the agent had sufficient author- 
ity from the defendant to bid, and that 
the Collector, in accepting that authority, 
construed it correctly. e 


As to the plea raised by the diffgren 
defendants as to the conduct of the agent, to 
the effect that he had purchased the pro- 
perty in the names only of three and not 
of four persons, and has bid bey&nd what 
he was empowered verbally to do, thgse 
are points arising out of his conduct which 
may be raised in suits between the principals 
and their agents; but as we have found 
the agent legally empowered to purchase ` 
the property for the defendants, even if they 
were well founded, they could in no way 


affect the validity of the purchase from 


Government by the agent. We will only 
remark that, as far as the defendant Shib 
Narain’s conduct has been before us in this 
case, it seems to us to be marked by the 
strictest good faith. 


Under this- view of the whole case, we 
reverse the judgment of the Céurt below 
as against all the defendants, except Shib 
Narain Ghose, and decree to the plaintiff the 
sum of 13,55¢ rupees with interest at 
12 per Cent, from the date of suit to the 
date of realization, with costs of all Courts 
payable by defendants, respondents. The 


defendant Shib Narain is released from the 


suit, and will obtain his costs from the 
defendants, BS ee, o 


t ¥ 


+ 
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| defendants, while acting as managers to the 
i estate of the minor from the year 1266 to 
11269 F. The Principal Sudder Ameen 

gavea deeree for five items, amounting to 
_ Rupees 12,572-7-5, and disallowed the re- 
i mainder. 

Against this decision the appellant has 
appealed. The plaintiff has preferred no 
| cross-appeal for the portion of the claim dis- 
i missed by the Court below. 

; The first item decreed is Rupees 15725, the 
Principal Sudder Ameen of Shahabad, dated | hey Me oo tase EE 
the 14th September 1864. | twice taken into account by the Principal 


Chowdhry Chuitarsal Singh (Defendant), |Sudder Ameen. He decreed it first as a 


s The 26th May 1865. 
Present; 


The Hon’ble W. Morgan and Shumbhoonath 
* Pundit, Fudges. 
Guardians (Liability of, appointed by Civil 


Courts)—Debts harred by Limitation—Pro- 
duction of false Documents. 


Case No. 436 of 1864. 
Regular Appeal from a decision passed by the 





Appellant, | sum not credited, and again as a portion of 
| ıhe item No. 5, where among other items 
versus | the alleged payment to Sheo Surun, in- 


we | a o e D 5 
* The Government (Plaintiff), Respondent. ` EE Se of ET , GE SE 


Baboos Dwarkanath Mitter, Onoocool Chun- | different years of different villages, which 


der Mookerjee, and Mohesh Chunder 
Chowdhry tor Appellant. 


Baboo Kishen Kishore Ghose for Respond- 
ent, 


Suit laid at Rupees 12,532-7 annas. 


, Guardians appointed by Civil Courts ought to file the 
accounts of their estates annually as required by law. 
A guardian is not necessarily accountable for sums | 
paid by him in discharge of debts barred by limitation. ` 
The production of a false deed in support of payments 
does mot of itself.justify a decree against him for the sums ' 
covered hy the deed, if the payments be proved by other | 
evidence, 
- Tue appellant succeeded his father Pur- 
tab Naratn Singh as guardian of Kessuree | 
Sohaye, the infant grandson and heir of 
Chowdhry Dyal Narain Singh, the deceased 
brother of Purtab Narain. Complaints being . 
made to the Judge of the district by Sheo: 
Surun, the maternal uncle of the infant, : 
the appellant gave up the management of! 
the estate, and the Judge, finding himself: 
nothing to blame in the mode in which the : 
guardianship had been discharged, directed ` 
the minor’s uncle to sue in the Civil Court, : 
to establish the alleged misconduct of the : 
guardian, and the loss caused thereby to the! 
minor's estate. The estate of the minor was | 
then taken under the Court of Wards, and 


+ 
U 


under the management of the said su'bura- 


kar against the appellant for the recovery | 
of Rupees 40,532, consisting parily of sums} the accounts ke 
alleged to have been Jost by the negligence | 


of, and partly of money charged to have been 
misappropriated by, Purtab Nafain and the 


came into the hands of the guardians, is 
duly entered in their accounts ; and the at- 
tempt of Sheo Surun to prove this sum to 
be the value of the crops for the year 1266, 
and that which the defendant describes as 
the value of the latter year to be that of the 
year preceding, has failed. The claim for 
this item is based in the plaint on the ground 
that while an allusion is made to it in an 
entry of a payment of 2,000 rupees to Sheo 
Surun (to the effect that the said 2,000 
rupees were paid in addition to the price of 


' the crops sold in the Mofussil for 1,125 rupees) 
no credit is allowed for the latter sum in the 


accounts. Now, the defendant alleges that 
he paid this money to Sheo Surun with the 
said 2,000 rupees, and, if he succeed in es- 
tablishing this payment to Sheo Surun, for 
which, in order to avoid the necessity of en- ' 
tering this on the credit, side, the defendant 
charges the estate only to the extent of 2,000 
rupees, the defendant is clearly absolved from 
all liability forthissum. If he fail to establish 
the payment, the item should be gharged 
against him only once, and not twice under 
two different heads. The fact of thé money 
not being credited in the defendant’s accounts, 
and the fact of the receipt for this payment 


Sheo S DEENEN Ge | being dated subsequent to the date of the entry 
eo Suryn was appointe e surburakar. . 


An action was brought nominally by the! 
Court of Wards, but at the instigation and | 


in the accounts of the defendant, is explained 
by showing that, atthe time of the recording 
of this entry, the disputed sum was not paid, 
but was orderedto be paid from the Mofus- 
sil; it, therefore,was not entered formally in 
pt of the estate by the gugrd- 
ian. It is, however, mentioned in theeyil- 
lage accounts of Kadera in which the money. 
is entered as segt on the third of Kartick to. 
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Sheo Surun at Senha, the village where he | 


resided, and the receipts for this payment 
and the 2,000 rupees are dated the r1th 
Kartick. The decree for this items, there- 
fore, disallowed. 

The second item decreed is a sum of 
Rupees 111-15, being the difference between 
the sum in deposit as the surplus pro- 
ceeds of a property of the minor sold 
(perhaps before the management of Purtab 
Narain) for arrears of revenue, and the sum 
credited by the defendant as received on 
that account, minus the 25 rupees allowed to 
the defendant by the Principal Sudder 
Ameen. The fact that the defendant had 
described the property sold as the property 
of Deb Narain Singh, a near relative of the 
minor, held in benamee for the relative 
through whom the surplus was drawn from the 
Collectorate, and the fact that this person deni- 
ed on oath that he ever had occasion tomake 
a fraudulent benamee of his property, are not 
“material to the present case, as, notwith- 
- Standing that allegation, the surplus pro- 
ceeds of the property are actually . credited 
in the minor’s accounts. There is proof 
that no more than what is credited was 
brought to the guardian, and the expenses 
said to. have been incurred when drawing 


the money and deposed to by the witnesses 
for the defence, 


: being the difference between 


Y 
ha. II. 


The third item is a ‘sum of Rupees 1,805-9, 
the sums 
admitted by the defendant to Mave been 
received by the defendant from Hurruck, 
an ijmallee ryot, and the sums charged 
to have been realized, including the ba- 
lance of the decrees, not yet realized. 
There is no proof that more than the 
defendant says was received by him was 
ever realized. For the half share of the 
portion of the sums decreed, which is still 
unexecuted, the defendant should not be 
obliged to pay to the plaintiff the amount 
from his pocket. The fact of the decrees 
being in the name of the defendant is not 
alone sufficient. The plaintiff may cause 
the decrees to be executed for his half share 
to the extent not realized. The only proof 
which the plaintiff has given in support of 
his claim under this item is this, that in the 
petitions.of compromise of some of the cases 
it is stated that thee whole sum demanded ° 
was paid by the ryot. The defendant, 
however, proves that in these cases the 
compromise was actually made for a smaller 
sum. The facts connected with these com- 
promises and decrees have been deposed to 
by several witnesses for the defendant, and 
all the facts connected with these litigations 
as apparent from the amounts deereed by 
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but disallowed by the lower | the Court of first instance, and the abandon- 


Court, are such as are likely to be incurred. | ment of certain counter-claims by the ryot, 
A part of the money decreed under this; clearly satisfy us that the full amount of the 
head is admitted by the party drawing the! demand could not have been paid by the ryot 
money to have been paid over to certain! in the cases settled by a compromife. .The 
Law-agents for previous service, and a part, j cause of the insertion of the expression, in 
he says (though the defendant had not said | some of these petitions of compromise, to the” 
so), was paid to him. We think these! 


expenses should not be retrenched. Some 
Of the expenses likely to be incurred on 
such an occasion are such as are alleged to 
have been incurred. There is nothing in 
the evidence to warrant a decree for this 
sum against the defendant. The statements 
of neare relatives of the minor, respectable 
persons, such as the defendant’s father and 
the defendant himself, cannot for such 
charges be fairly disbelieved, without a 
reasonable ground for suspicion. The plaint- 
iff does not pretend to prove, in contradic- 
tion to the evidence of the defendants, that 
more than the sum credited was received 
by the defendant. When the defendant 
actually received the sum he has credited, 
and bond fide spent the trifting sum which 
is the difference in expenses for drawing 
this#money, we find no ground for a dectee 
against the defendant. We disallow this 
item also, KE 


EE rn 
ey, 


effect that the whole of the amount claimed 
was paid, is satisfactorily explained. It is 
said that, with reference to the nature of 
these cases, which were for enhancement, 
it was apprehended that, if the fact of 
any deductions being allowed were openly 
recorded, it might tell against the rights 
of the minor and the defendants with the 
other ryots. Be that as it may, it is clear 
we have no evidence from the plaintift to 
show that the evidence and the statements 
of the defendant with regard to the amount for 
which compromises were made Js anywise 
open to objection or suspicion. Merely 
upon the wording of the petitions of com- 
promise, it is not fair to give a decree against 
the defendant. We, therefore, disallow this 
item also. 

The fourth item, decreed is a sum of 
Rupees 503-8-10, said to be arrears from the 
Mofussil tehsildars. These are balances 
yearly remaining due from these mofussi] 


í 
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agents, and from the sums thus due for one 
year, collections have been made in subse- 
quent years. Most of these tehsildars are 
still in the service of the plaintiff, and, even 
if they were not, the sums remaining in 
arrears are a very trifling portion as com- 
pared with the yearly collections, and fur- 
ther there is no proof of any negligence 
of the defendant in not realizing. Of this 
sum more than 450 rupees due from three 
persons is the balance of 1268, and the 
remainder the balance of 1266 and 1267 
due from a fourth tehsildar. If the defend- 
ant and his father had annually filed the 
accounts of the estate as required by the 
law, the Principal Sudder Ameen would not 
have felt himself warranted to express strong 
terms with regard to this item, and others 
decreed by him, that the accounts filed by 
the defendant are forgeries. It would 
seem that the law on this point has been 
almost invariably neglécted by all guardians 
appointed by the Civil Courts throughout 
the country. 

The fifth item was a decree for mis- 
cellaneous sums, altogether amounting to 
9,026 rupees 62 annas. This may be divid- 
ed into two parts—the frst is an item 
composed of 3,441 rupees alleged to havé 
been paid in liquidation of debts to Sheo 
Suryn and his co-sharers, and to some other 
creditors of the estate of the minor. The 
other portion is composed of retrenchments 
to the extent of 5,584 rupees of more than 
a thousfhd items from ‘the expenses of the 
foyr years, during which the father of the 
defendant and the defendant himself manag- 
ed the estate of the minor. The first 
portion may be again sub-divided into two 
heads—/jirs/, the debts paid to Sheo Surun, 
and the debts due to others. Tne sum paid 
to Sheo Surun amounts to 3,125 rupees, 
and the rest was paid to the other creditors 
holding letters of assignment from the 
minor’s grandfather. 

With regard to the latter item, the objec- 
tion upon which it has been disallowed 
to the defendant is that these debts, being 
barred by the Law of Limitation, should 
not have been paid by the executor. All 
these payments are by deductions from 
the rents due from the creditors. Now, 
it is matter of doubt whether these claims 
had been extinguished so as to be barred in 
Courts of Justice. The debt to the carpen- 
ter, of which so much is made by the lower 
Court, was a very small Sum, and the genu- 
ineness of it has been deposed to by the 
creditor, We have nq reason to suspect 
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that the defendant, for the sake of a portion 
of 97 rupees, conspired with the carpenteť 
to defraud the estate of the minof, or caused 
him to depose falsely in a Court of Justice. 
Even assuming that the claims under assign- 
ments were liable to be affected by limita- 
tion, still in the absence of any proof that 
the debts alleged to have been discharged 
were fictitious debts, and in the face of the 
proof that they have actually been paid, it 
is not a ground for retrenchment that the 
guardian thought proper to pay the debts 
honestly. 
As to the debts paid to Sheo Surun, it 
appears they are covered by three docu- 
ments—a farkhutee, dated rh Kartick 1268, 
for rupees 2,658-15 ; a letter of the same date 
for rupees 466-1, making up a total of 3,125 
rupees; and a letter, dated Magh 1268, for 
316 rupees. All these three documents are 
produced and attempted to be proved by the 
defendant. Sheo Surun and his relatives, who 
had an interest in the conditional mortgage 
of a property belonging to the estate of the 
minor, deny the first and the third, and Sheo 
Surun admits the second. The third is dis- 
allowed by the Principal Sudder Ameen; 
it is not written on a stamped paper. It, 
however, being a letter acknowledging the 
receipt of money was not necessarily re- 
quired to be on stamp, and the money for 
which it was given is not openly claimed by 
Sheo Surun as still duetohim. The second 
deed is described in the answer to have been 
regarding the payment of an amount of in- 
terest. But the document itself appears to 
be a receipt for certain debts with interest ; 
and for this disagreement between the writing 
and the statement in the answer, the 
Principal Sudder Ameen appears to have 
disallowed the sum covered by this docu- 
ment. Now, whatever may be the money for 
which the payment was made, it is clear that 
the defendant having paid the money, and 
debited it in his accounts of the estate, he 
is entitled to be relieved from resp6nsibility 
for this sum collected and disbursed Wy him. 
Nor does it signify by what name this pay- 
ment sas for one cause or anothe: described ` 
in the answer. As to the third document, 
the Judge below appears from one portion 
of his judgment to have believed to some 
extent that the money was paid, but that the 
deed given on the occasion was lost, and a 
false one substituted for it. He appears 
from another portion of his judgmentaglso 
to say that he is not satisfied with the genu; 
ineness of this docyment, and he disbelieves 
the assertions sof. the defendant ftegarding 
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the payment of the sums covered by the | details regarding this debt. 


deed. The production ofa false deed cannot 
be considered as a good ground for decreeing 
the sum covered by the deed, if the payment 


- of the money be established by other evidence 


to the satisfaction of tbe Court trying the 
case. We are not satisfied, on the evidence 
in the case, that the Principal 
Ameen is justified in disbeliving ‘the docu- 
ment produced by the defendant. For the 
reasons assigned by him for believing the 
deed to be a forgery, satisfactory explana- 
tions have been suggested before us by 
the defendant ; and we do not see any good 
ground for discrediting the direct evidence 
produced in support of its genuineness. 
The village Simlah, where the deed was 
written, though lying within the jurisdiction 
of the district of Shahabad, is separated from 
the district of Ghazeepore merely by the 
Ganges; and there is nothing improbable in 
this, that when a large sum of money was 
paid and a receipt taken, and the law re- 
quired receipts to be stamped, that the stamp 
was found available, though procured before- 
hand from across the river. The witnesses 
having explained this on being asked, there 
is no grouud for the Principal Sudder Ameen 
to make such remarks as appear in lines 25 
to 28. of page 32 of the printed case. 
But, assuming that the defendant has failed 
to prove the genuineness of this paper, we 
cannot understand how the Principal Sudder 
Ameen has passed over the strong proofs 
of this payment, which the record of the 
case and the conduct of Sheo Surun so clear- 
ly supply. Of the two deeds decreed by the 
Principal Sudder Ameen, the one for the 
larger sum of 2,651 rupees is the farkhuttee. 
Now, the farkhuttee is said to have been given 
for the interest of the debt secured by the 
conditional mortgage due subsequent to the 
period for which a suit was brought by Sheo 
Surun against the estate of the minor, and 
was decided by an arbitrator, Moulvee Reo- 
zut Hossein, the pleader of the plaintiff in 
the pregeht case., It has been proved by the 
testimony of this witness taken in this case 


, (the report of which deposition is wrongly 


recited by the Principal Sudder Ameen) 
that Sheo Surun had before him admitted 
the execution of a farkhuttee relating to the 
interest of the mortgage debt subsequent to 
the period for which the witness had occa 
sion to arbitrate. Sheo Surun now says that 
the farkhutiee, which he kad admitted be- 
fore# the arbitrator, was one executed by 
him for another-debt due from the estate of 


t he minor, but cannot show any proof or 
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kedada the deed was 
given by him for the sameramount which the 
defendant says was given for the ipterest of 
the mortgage debt, as no other payment to 
Sheo Surun is debited in the aceounts, this 
attempt of Sheo Surun to explain away the 
farkhuttee is quite sufficient to debar any 
retrenchment for this item. We are, how- 
ever, satisfied that the farkhuttee, which 
Sheo Surun spoke of before the arbitrator, 
was one given for the interest-of the mort- 
gage debt for the period stated by the de- 
fendant, vzz., for the years subsequent to the 
period for which the arbitrator had occasion 
to adjudicate. 

As to retrenchments of the “miscellane- 
ous items, we do not find any ground 
to justify the decree passed by the lower 
Court. They are chiefly composed of ne-, 
cessary expenses, unavoidable even though 
the minor was in debt, and do not 
appear to us to be, objectionable. The 
poojah and the charity expenses, and the 
payments to the son-in-law of the defendant 
on two occasions of trifling sums altogether 
amounting to less than 200 rupees, and the 
payments of khorakee (subsistence. allowance): 
to servants deputed for business to places dis- 
tant from the family residence, and the various 
sums of money spent for supplying eatables 
and clothes to the infant, have ndt been 
shewn to be expenses beyond what the sacial 
position of the infant’s family required, or 
which his income did not justify. Almost 
all the servants, who are said not to have 
been in the service of the minor, fhe pay- 
ment of whose wages to the extent of Rupees 
622-12-6 has, on this groundless assertion, 
been disallowed, have deposed in favour of the 
defendant, and the plaintiff has produced no 
evidence to contradict this proof. The two 
guardians were the brothers of the grand- 
father of the infant and his son, vzg. the 
uncle of the minor. Both acted gratuitous- 
ly, and there is every reason to believe that 
both of them considered it their duty to 
watch over the interests of the minor with 
care and zeal. They may well be supposed 
to know the necessities of their ward; and, 
when it is not denied that most of these items 
retrenched are sums actually spen» bond fide 
(and it appears to us with a due regard to 
the minor’s position), the defendants should 
not have been made liable because, in the 
Principal Sudder Ameen’s judgment, it might 
have been possible to carry on the manage- 
ment of the estate of the minor, and 
to support „him without incurring . these 
expenses, 
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It has not been attempted to be shown what | purchased for Raj Kalee Koonwur. We 
is: the state of the minor’s estate under its | disallow the whole of this item No. 5. 
present management, and whether the| The result is, that we decree’the appeal, 
amount spent tor any particular charge by | and dismiss the suit, 
the guardians exceeded, and by how much,| We regret to observe that a considerable 
the similar charge incurred at present, | length of time, nearly a month, was occupied 
and whether the costs to the estate are|by the Principal Sudder Ameen in trying 
now less, or the collections are higher, | this case. Had he, as we are informed, as 
than during the management of the de- asked by the appellant, referred the case to 
fendant.. a Commissioner to take the accounts, he 

The personal expenses of the guardian | would have saved much time, which might 
retrenched by the Court are travelling ex- į have been more usefully devoted to his judi- 
penses which he had incurred when he had | cial duties. 
occasion to transact some joint business, half Our order is that this appeal be decreed, 
of which expenses was charged to the estate. and the suit dismissed with costs. The 
Of the 72 rupees g annas so spent in the course | costs of the portion of the claim disallowed 
of four years by the guardians, the plaintiff | were charged rightly by the Principal Sud- 
claimed a retrenchment of 51 rupees, and į der Ameen against Sheo Surun, on the 
the decree is for 25 rupees only. The) ground that this portion of the claim was 
expenses on account of charity, which are | improperly made by him. His estate should 
complained of, amounted in the four years to: bear the whole costs of suit up to the time 
189 rupees, of which 168 rupees areretrenched. | of appeal. The costs of this appeal will be 
The Principal sudder Ameen has allowed a | paid by the estate of the minor. 
retrenchment of Lo rupees g annas spent by | 
the guardian in maintaining a garden which | 
was, pernaps, considered as a luxury not to be 
allowed te the minor. He has also, out of an | 
expenditure of 72 rupees 2 annas for station- | 
ery, retrenched rupees 1-8. Notwithstanding 
the statement to the contrary made by the 
Principal Sudder Ameen, we find that the de- 
tails of all the expenses are given by the guard- 
ian, except that of certain petty expenditure | 
in copper, to the amount of 102 rupees. One 
of the retrenchments decreed is an item of 
1,200 rupees as the collection of the village | Case No. 3181 of 1864. 

Jameera for the year 1266. It appears | 

from the evidence of Raj Kalee Koonwur, Special Appeal from a decision passed by the 
the widow of a childless son of Dyal Narain, Fudge of Hooghly, dated the 8th Septem- 
who died before his father, that this Village ber 1864, rever sing a decision passed by the 
was formerly, and during the time of the! Principal Sudder Ameen of that District, 
guardianship of the defendant’s father and! dated the 26th Fanuary 1864. 

defendant, made over to the said Raj Kalee for | 











` The 27th May 1865. 
Present: 


| The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


Partition--Right of Member of Hindoo Family 
to Claim. 








her maintenance. There is no demand for the Sreenath Dutt (Plaintiff), Appellant, 
collections of this village from the defendant s 
for the years subsequent to 1266. Thej versus `, ? 


defendant’s father in the accounts of his first $ 


year’s management mentioned that so much | Nund Kishore Bose and others (Defendants), 
was collected by the amlahs and spent. e Respondents. i 
The present demand was made by the plaint- 

iff on the ground of this recital in the ac- ! Baboos Onoocool Chunder Mookerjee and 
counts. There being no occasion to enter Banee Madhub Banerjee for Appellant. 


the details of this account, no detail was 
given, and we think no decree should be Baboos Prem Chand Paul, Lara Prosunno 


given to the plaintiff for this sum. It is for| Mookerjee, and Prosunno Coomar Sein 
‘this‘assignment of the eollections of this vil-} for Respondents, ~% 

lage that the plaintiff objected to, gnd the Prin- . EEN e 
cipal Gudder Ameen allowed, a retrenchment SE ee e SE “partition of 
of the 3 rupees on account of a dopustahk'the family prdperty unless his conduct hag 


ki 
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led the other members of the family into a reason- 
able and well-grounded supposition that there has 
been a separation on his part, and an acceptance of 
a defined portion of the property instead of his 
family share. J 


In this case the plaintiff sued defendant 
for having wrongfully built up a wall and 
obstructed the lights of his (the plaintiff’s) 
house, and thrown the waters of the rains 
against his wall, and thereby damaged it. 
And the plaintiff also sued ‘for a partition of 
certain homestead land. 


The Lower Appellate Court dismissed the 
plaintiffs suit on the ground that he had 
not denied that the land on which the de- 
fendant built his wall belonged to the defend- 
ant; and further that the plaintiff might 
himself have prevented the nuisance of the 
water; and that he had by laches and 
acquiescence lost his right to a partition. 


It is objected, on special appeal to this 
Court, that the Judge has erred in saying 
that the plaintiff did not-in his plaint deny 
the defendant’s right to build his wall on 
the ground where he placed it; and, after 
hearing the whole plaint read, we think 
the objection valid. We also remark that, 
even if the land on which defendant 
` built his wall belonged to him, the question 
would still remain whether he had a right to 
build in such a manner as to obstruct the 
access of light and air to the plaintiff’s 
house, and cause injury to his buildings by 
the rain-water. 


The appellants also object that, inasmuch 
as the Judge held that there had not, in fact, 
been a partition, he was wrong in law in 
saying that the plaintiff had no right to ask 
for a partition. And we also think this ob- 
jection is correct. Unless the Judge finds 
that the acts of the plaintiff, or those from 
whom he claims, have been such as to lead 
the othey members of the family into a rea- 
sonable and well-grounded supposition that 
there ha been a separation on the part of 
the plŝintiff, and an acceptance of a defined 
_ portion’ of the property instead of his family 
share, and such as to induce them tomake 
arrangements on the faith of it, he ought 
not to hold the plaintiff barred from the 
right ‘which every member of a Hindoo 
family, who is suf juris, possesses of 
requiring a partition.of the family property. 


We accordingly remand the case for 
re-trial upon the whole cause with reference 
to the above remarks. e o 
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The 27th May 1865. °. 
Present : 
The Hon’ble H. V. Bayley and J. B. Phear, 
l Judges. e ` 


Sales of attached property—Section 246 of Act 
VIII. of 1859, prospective. 


Case No. 3164 df 1864. 

Special Appeal from a decision passed by the 
judge of Paina, dated the sth August 
1864, affirming a decision passed by the 
Principal Sudder Ameen of that District, 
dated the roth May 1864. 


Lokun Singh and others- (Plaintiffs), — 


Appellants, 
versus 
Deo Narain Singh and others (Defendants), 
Respondents. e 


Sree- 
nath Doss for Appellants. 


Mr. C. Gregory for Respondents. 


Section 246 of Act VIII. of 1859 (relative to investi- 
gations of claims and objections to sales of attached 
property) is prospective, and does not apply to past 
proceedings in execution. s 

In December 1852 the property of one 
Shere Mungel having been attached in exe- 
cution of a decree of Court, certain persons 
intervened, and laid claim to a, portion of it 
on the strength of some deeds of conveyance 
or assignment which they set up, and their 
claim was allowed by the Court. 


In February 1857, the present plaintiff, ‘at 
the sale of this very property in execution 
of the above-mentioned decree, purchased 
the rights and interests of Shere Mungel 
therein, subject to thé claim of the said in- 
tervenors, of which he had notice. 


He afterwards brought a suit in the Civil 
Court against the said intervenors to set 
aside the deeds upon which they based their 
claim as fraudulent and void, and to recover 
the interests so held by them. This suit 
went by appeal to the Judge, who, on the 
25th February 1862, gave a decree against 
him. It seems that the deeds in question 
were conveyances made by the elder sons 
of Shere Mungel after their father’s death, 
but during the minority of some of their 
brothers, who had not all attained their 
majority in February 1862; and the Judge 
appears to have held that the suit was pre- 
mature, inasmuch as the validity or invali- 
dity of the deeds would depend upon whe- 
ther the minors’ consent should be given to 
them when ‘they came of age. 


ei Civil 

The° minors have since" come of age, and 
repudiated the deeds. 

On this repudiation, the plaintiff says that 
he is entitled to have the deeds declared void 
as against fim, and to recover the property 
which has thus fallen back into ShereMungel’s 
estate, which he bought in 1857. He there- 
fore brings this suit. Both the lower Courts 
dismiss it on the ground that, as it has not 
been brought within one year of the estab- 
lishment of the intervenor’s claim in 1852, 
it is barred by the provisions of section 246 
of Act VIII. of i859. 

The plaintiff appeals to us specially on the 
- ground that Act VIII. does not operate to 
‘take away any right of suit which the plaint- 

iff possessed before the time when it became 
law. 
e We think this objection is valid. The 
words of section 246 are eminently pro- 
spective, and there is nothing whatever to lead 
to the inference, even, that the Legislature 
desired the section to apply to past proceed- 
ings in execution, 

The case must therefore be remanded for 
re-trial with reference to the above remarks. 





The 27th May 186s. 
Present: 


e 
The Hon’ble C. B. Trevor and G., Campbell, 
Judges. 


Portugħese Roman Catholics—Nuncupative 
Wills—Succession of intestates. 


Case No. 3715 of 1864. 


Special Appeal from a decision passed by 
the Fudge of Chittagong, dated the 19th 
September 1864, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 31st May 1864. 


Antony Rebeiro and another (Defendants), 
Appellants, 


UCT SUS 


Mrs. Sarah Rebeiro and another (Plaintiffs), 
Respondents, 


Baboos Kalee Mohun Doss and Chunder 
Madhub Ghose for Appellants, 


Baboo Kissen Succa Mookerjee for Re- 
spondents, 


Quere.—Whether a Roman 


: Catholic, 
tuguese. extraction, can, 


take under a nuncupative will; and, if not, 
_ Vol, IN, 
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is a wife entitled under the law regulating succession 
ot intestates amongst members of that Church. 


Tue plaintiff in this’ case states that she 
and her husband were the descendants of 
Portuguese, and members of the Roman 
Catholic Church; that under the law of that 
Church she is, on her husband’s death, entitled 
to half-share of his property; that, in the 
present instance, he, by a verbal will shortly 
before his death, cut down her right to a 
one-quarter share; that this devise by her 
husband was ratified by a deed executed by 
the defendant subsequently to her husband’s 
death; and that, as he will not give her pos- 
session, she sues for the same. 

The defendant pleads that he is not a Por- 
tuguese Roman Catholic, but a Feringhee 
Christian, and that, under the law applicable 
to the plaintiff and him, she is only entitled 
to maintenance, He pleads further that the 
deed executed by him was so executed by 
him when he was of tender years, and igno- 
rant of the contents of the deed. 

The Lower Appellate Court found that 
the parties were the descendants of Portu- 
guese Roman Catholics, and that the deed 
executed by defendant was in the nature of 
a will, and therefore inoperative till his 
death; and that, under the law, as cited by 
Elberling, section 233, which governs Ro- 
man Catholics of Portuguese extraction, when 
a deceased leaves issue and a wife, the wife 
takes half, and the issue the other half. 

The defendant now appeals specially, urg- 
ing: nt, that, as the Judge found that the 
deed executed by him was inoperative, he 
should have dismissed the plaintiff’s claim : 
2ndly, that the Portuguese Jaw cannot re- 
gulate this case between inhabitants of this 
country; and, grd/y, that there is no legal 
evidence on the record to show that the 
ancestor of the parties came from Portugal, 
and therefore the authority cited by Elber- 
ling will not apply. 

The deed executed by defendant ih clearly 
not a will. The finding of the Judge, there- 
fore, to the effect that that -documenteis in- 
operative till his death, cannot stand, and 
must be set aside. 

The lower Courts have found on good 
evidence that the parties before the Court 
are Roman Catholics of Portuguese extrac- 
tion. With that finding we do not interfere, 
but we think that the other issues in the 
case have not been tried fully and sufficient- 
ly. Those issues are: zs¢, was the deed 
executed by defendant executed by tim 
with full knowledge of ifs contents, and 
when he was of le&al age? If this. issue be 
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answered in the affirmative, the plaintiff's 
claim must be at once decreed; if it be 
answered in the negative, the remaining 
issues must then be tried. The 2nd issue 


will be, is the nuncupative will set up by, 


plaintiff proved or not? If it be, the ag 
issue is, can the plaintiff, under the law cure 
rent amongst members of the Roman Catho- 


lic Church in Chittagong, take under a nun- ' 


cupative will or not? If she cannot take 
under such an instrument, the 4/4 issue will 


then be, to what is plaintiff entitled under . 


the law regulating successions of intestates 


amongst members of the Roman Catholic. 


Church? It will be observed that it is upon 
the law of that Church, and not upon Portu- 


guese law, that the parties base their separate | 


claims. - Hence the necessity of the issues 
now laid down. In deciding the law point, 
the Judge will call before him parties who 
are cognizant of the law of the Roman 


Catholic Church, examine them as experts, . 


and will obtain from them the authorities 
upon which their answers may be based, and 
pass whatever orders seem just and proper. 


The 29th May 1865. 
Present: 


The Hon’ble E. Jackson and F, A. Glover, 
Judges. 


Registration (of contingent contract to sell)— 


Bona fide purchase without notice—Specific 


REPORTER, Rulings. 
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If C purchased in good faith and without notice, and 
is in possession, his possession cannot be disturbed in 
consequence of A’s non-fulfilment of his contract with 
B, but Bis remedy is not by a suit for specĦic perform- 
ance of contract, but by an action for damages. 


e 
Tuis was a suit for specific performance 


.of a contract under the following circum- 
. stances :— e ) 


Plaintiff, who is the special respondent 
before us, advanced 124 rupees to the defend- 


‘ant Ramtonoo, on a byenamah, dated Srabun 


25th, 1269, B. S., in which it was stipulated 
that, on payment of a further sum of Rupees 
Soo, the plaintiff should receive defendant's 
share of the talook. Instead, however, of 
carrying out his bargain, defendant (special 
appellant) sold the land to a third party. 


The defence is a simple denial of the whole 
transaction. e 

The Principal Gudder Ameen, on appeal 
from the Moonsiff, considered that the ‘con- 
tract was proved; an@ that the plaintiff was 
entitled, on paying the 800 rupees, to specific 
performance, and to possession of the defend- 
ant’s share in the talook, He reversed the 
first Court’s order accordingly. 


It is contended in special appeal that, as 


, the deed of sale to the third party was re- 
_gistered, whilst that of the special respond- 
ent was not registered, the former is, under 
. Act XIX. of 1843, entitled to precedenceover 


the latter; and that this is not a case for 


specific performance even if proved, but for 


damages. 
With regard to the first objection, we 


performance of contract—Damages. i ; 
' observe that Act XIX, of 1843 refers. to 
Case No. 2816 of 1864. deeds of sale or gift of land; So the deed 
Special Appeal from a decision passed by | propounded by special respondent is not a 
the Principal Sudder Ameen of Dacca, deed of that nature; it is simply a contract 
dated the 25th June 1864, reversing a to sell land at some future time on receipt 
decision passed by the Moonsiff of ihat of a certain sum not then paid. The want 
District, dated the roth Fuly 1863. of registration, therefore, of the first deed is 


, no bar, per se, to the special respondent’s 
Ramtonoo Surmah Sircar (Defendant), preferential claim, 


Appellant, But, on the second point, we think there 


Versus 


e 
Gour Chunder Surmah Sircar (Plaintiff), 
Respondent, ‘ 


Baboo Womesh Chunder Banerjee for 
Appellant. 


Baboos Nil Madhub Bose and Nuleet 
Chunder Sein for Respondent. 


a 
The want of registration, not of a deed of sale or gift | 


of land, but of a contract by A to sell land to B at some 
fute time on receipt of balance of sum agreed on not 


tered underrAct XIX, of 1843. , 


A 


' must be a remand for enquiry into the Jona 
fides of the second conveyance. It is not 
‘denied that the third party is in possession ; 
‘and, from the special respondent’s contract 


not being registered, there is no* reason to 
suppose that he purchased the estate after 
due notice of the claim upon it. 

If the party in possession can prove that- 
he bought the share in good faith for a valu- 
able consideration, without notice, we think 


greed ' that his possession Cannot be disturbed, in 
then paid, is no bar per se to B’s preferential claim over 
C, a subsequent purchaser, whose gale has been regis- i 


consequence of the special ‘appellant’s non- 
fulfilment of his contract with the special 
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respondent ; but that the latter's only remedy ' were advertised for sale, and sold. Captain 
in that case will be’an action for damages. ; Barton, one of the defendants in this case, 

Costs will fellow the result. and the special appellant before us, became 
the purchaser. On this occasion, neither 
. before nor after the sale till Captain Barton 
' dispossessed them, did the special respond- 
.ents in any way object to the sale? They 


The 29th May 1865. 





Present. ‘urge that, as they were in possession, and ag 

, only the rights and interests of Buloram 

The Hon'ble H. V. Sa ley and J. B. Phear, were sold, and those were only the rights 
Judges. and interests of Mohessur as originally sold, 

Sale in execution of decree—What passes to vz, after notice of the claim and possession 
purchaser. ‘of special respondents of their one-third 


share, it was not necessary for them to make 


Case No. 3126 of 1864. any objection to the sale. 


Special Appeal from a decision passed by the 
Deputy Commissioner of Kamroop, dated : 
the 29th August 1864, reversing a deciston 

e passed by the Principal Sudder Ameen of: 
that District, dated the 18th July 1864. 


Captain J. C. Barton (Defendant), 
~ Appellant, 


Er SUS 


Brijonath Surmah and others (Plaintiffs), 
Respondents, 


Baboo Fuggadanund Mookerjfee for Ap- 
pellant. 


Baboo ‘Poorno Chunder Mookerjee for Re- 
° spondents, 


A sale in execution of a decree is simply what the sale . 
notification expresses it to be, namely, a sale of the rights 
and interests of the judgment-debtor. 

e . 

PLAINTIEF sued to recover possession of- 
lands of which he alleges that he has been | 


On the other hand, special appellant urges 
that he is a dond fide purchaser for valu- 
able consideration of the whole 16 annas, as 
that was the: recorded right and interest of 
Mohessur, and consequently of Buloram 


according to the Collector’s Register; and as 


no declaration of right to the one-third 


‘claimed by special respondents followed 


their objection when Buloram bought; and 
as when special appellant bought, special 
respondent had given no notice whatever of 
any claim, which, it is urged, they ought to 
have done, if they wished to question Captain 
Barton being the rightful purchaser of 16 


annas of Buloram and Mohessur. 


In the first place, we may notice that it 
is admitted that Captain Barton only bought 
the rights and interests of Buloram, and that 
Buloram was oof recorded as proprietor of 
16 annas. 

In the next place, the question is not to 
our mind that of the right of what is called 


dispossessed by Captain Barton, a purchaser . 
at a sale in execution. The admitted facts without notice, but the simple one of whether 
in the case are Uess: . Captain Barton obtained by purchase what 
One Mohessur was the recorded proprie- ‘the plaintiff now sues for. We think he 
tor in the Collector’s Register of 16 annas | did not. He purchased the rights and in- 
of a certain property. The rights and in-!terests of Buloram, watever they might be, 
terests of Mohessur were sold in execution so much, and neither more nor less. Now, 
of a decree against him. At this period, and: Buloram was zo/ the reco:ded propyietor of 
before the sale, plaintiffs, alleging that they , r6 annas; but, even if he had been, the fact 
were co-sharers to the extent of one-third : for the purposes of a sale in execution is 
in the property advertised for sale, entered : only a clue to title, nota title. The fale in 
a claim for that one-third, and alleged that: execution is not of the 16 annas rights and , 
Mohessur’s name was allowed to be entered | intere&ts of a party recorded in the Collect- 
as proprietor of 16 annas, because he was loris Register to have 16 annas; still less 
manager for three co-parceners, of which, is it a guarantee of 16 annas or any other 
however, he was only one, with a one-third ' amount of property. A sale in execution is 
Share ` and that he had possession of no more. | simply what the sale notification in express 
No other party, however, claimed the other one- ' terms says, it ise“a sale of the rights and in- 
third. The sale having proceeded, one Bulo- ` terests of a party, whatever they may, be,” 
ram became the purchaser. A decree having : in certain property. e 
afterwards been given against Buloram, his This is most clearly laid down by the ° 
rights and interests in the same property ` late Sudder Deawanny Adavylut, in page 486 


a purchaser for valuable consideration 
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of the Reports for 1857, Munoruth Roy | der, the son of the plaintiff, adopted, As is al- 
and others, appellants, and we fully concur | leged by her, by permission of her deceased 
in the conclusions of.that decision expressed | husband, Woomesh Chunder Chowdhry, with 
im these terms: “ In fact, in an &xecution | the consent of his father, the said Bhyrub’ 
‘sale, the stipulation that something does | Chunder, ° 
“exist is absolutely withheld. Plaintif | The family tree is as follows :— 





“purchased the rights and interests of ei ae GF og 
‘“Agund Roy, whatever they might be, within SS § 3 8 
“a 2-anna share of Mouzah Monear- $ 1 nr 
“pore and two other villages. Afterwards S o 8 & aa 
“it turned out that Agund Roy held xo St gk e w S 
“rights and interests in those villages ; S: E 6 SS 9 
“but plaintiff took his-chance of this. The 2 = ig: se: 2, e 
“sale did not assure him of the existence g ZC 8) ZS 2 
“of any property ; he was, on the contrary, G ee 
“constrained to satisfy himself in the matter, & ZS A &£ 
“and he has no valid ground to repudiate £ e SE 2 
“the sale.” £ S 2 8 
We, therefore, think that the special ap- F "A E E g ~* 
peal in this case is untenable, and dismiss it SJ & $ § 
with costs. g OG G 8 ‘ 
5 ge Kl 
The 29th May 186s. SL 3 8 e 
Present: | z | E By 
The Hon’ble G. Loch and W. S. Seton-Karr, E s 3} 3 
Judges, S c © a so 
; ; 2 3 SS g 
Hindoo Law—Adoption. S SZ" $ 
Case No. 393 of 1864. | 2 | 2 e S Se 
Regular Appeal from à decision passed by > s E ago, * 
the Judge of Mymensingh, dated the r2th Sr g g G ZS E S 
si ” = = 


April 1864. Bhyrub died in Assin 1265, and, his pro- 


_ Gobind Soonduree Debia (Plaintiff), | perty went to his surviving sons, Gopal and 
Appellant, Grish Chunder. On the death of Gopal, 
versus his share of the property devolved on his 


Bam l mother Juggodumba, who made it over by 
Juggodumba Debia and Bama Soonduree gift to her sole surviving son Grish Chunder, 
Debia and others (Defendants), Respond- and, in company with the plaintiff, Gobind 
ents. Soonduree, proceeded in the month of Poos 
Mr, G. C. Paul and Baboos Chunder Ma- | 1266 to Benares, intending to spend the re- 
adhub Ghose and Sreenath Doss for Ap- | mainder of her life in the holy city. The 
pellant. death of Grish Chunder, however, in 1267, 


Mr. R. V. Doyne and Baboos Unnod _| @ppears to have made an alteration in their 
shad, Banerjee aand Nr? Wa S . plans, and they returned home in 1267, and, 


Respondenis. in the following year, plaintiff presented a 
Se petition, stating that her husband had left 
Suit laid at Rupees 49,981-11 as 4 ps. her permission to adopt, and in 1269 insti- 

A claim to adopt disallowed in the case of a Hindoo | tuted the present action. s 
woman, who, so long as any male member of her hus- The allegation of the plaintiff is to the 


band’s family was alive, took no steps to carr 
husband's pacinissian tc adopt, bee ebe: Se Ge Ka | effect that her husband Woomesh Cnhunder 


last male E died; aud EE devolved on the | during his last illness in “Kartick 1256, gave 

he alleged daea S widow, tried to obtain possession by | her, with the consent of his father Bhyrub 

TEE ee | Chunder permission to adopt five e in 
D ; ? 

SE SI E to recover possession | succession. This pesmission was first given 
GE left Ge D EE mentioned in the | verbally in the presence of witnesses, and 
om e d SE E Chunder Chowdhry, | was reduced’ to writing two days after, and 

aternal grandfather’ of "Dekont Chun- duly signed by Woomesh Chunder, attested 
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by the “subscribing. witnesses, among whom | Benares, apparentlywith the purpose of spend- 
was Bhyrub Chunder, who affixed his seal | ing the remainder of her life there, when 
and signature to the instrument. The docu- | the unexpected death of her youngest 
ment was Jeft in the custody of Bhyrub brother-ih-law brought her back to the 
Chunder, and, on his death, fell with bis family residence, prepared to contest with 
other papers into the hands of his son | his widow the right to the possession of the 
Grish Chunder, whose widow has failed to| property, and to support her claim by any 
produce it if it be still in existence. amount of hard swearing which unscru- 
Abundance of oral evidence has been pro- | pulous parties about her do not hesitate to 
duced to prove the fact of the permission | put forward in her behalf. So long as any 
having been given, first verbally, and then in | hale member of her husband’s family re- 

writing; but we entirely discredit the whole 
mained alive, she took no steps to carry out 


of the evidence except that of Dr. Elton, dae 
knowing how easy it is, when family dis- her husband’s permission to adopt, but no 
putes arise, to raise claims such as is made | sooner has the last male member deceased, 
in the present case, and to support them | and the possession of the property devolved 
with any amount of oral evidence, even that | on his widow, than plaintiff suddenly starts 
of the nearest relatives of the family who up from her long sleep, and tries to get pos- 
reneyally range themselves on one side or : Ge? 
session by an alleged dormant permission 


the other, and who cast aside all regard for 
truth 19 order o secure the success of the | t° adopt, there heing no other possible means 


party, whose cause they have espoused; and’ by which she or those who areacting in 
our past experience tells us that such is par- | her interests could obtain a share in the 
ticularly the case in suits to uphold or set plunder. The evidence of Dr. Elton is 
aside alleged acts of adoption in zillah MY- | to the effect that, when he was Civil 
mensingh. There are, however, reasons Surgeon of Mymensingh, some 14 or 15 


beyond this general one, which, in our opi- 
nion, render this testimony utterly worl years ago, he attended Woomesh Chunder 


less, and lead us to believe that the present in his last illness, and that his father Bhyrub 
is merely an impudent attempt to get the | Chunder told the witness that Woomesh 
property out of the possession of the widow | Chunder had given his wife Gobind Soon- 
of the youngest son of Bhyrub, the widow duree a written power to adopt, which, how- 
e E eldest Wë being E E ever, he would not register, as he had then 
her. EE persona, WoO tee Other healthy sons by whom he hoped the 


own ends to gain. We find that Woomesh 
Chunder died in 1256; that, from that time family would be continued. This statement, 


tilf sth Assin 1268, a period of twelve | however, made some fifteen years after the 
years, nothing was done by the plaintiff in| conversation took place, is after all only 
furtherance of the permission to adopt, which, | hearsay. The witness did not see the in- 
as she alleges, she had received from her strument, and it appears very improbable 
husband. No publicity was given to this , i , me 

that, had it been in existence, and in his 


instrument; no care was taken to register, 
nor to keep it in her own custody, and the | Possession, Bhyrub would have neglected 


instrument itself is not to be found. But|to have had it registered, or at least to 
plaintiff comes into Court with a plausible | have shown it to his friend, the Civil Surgeon, 
tale that she was too young to take care of | who was also the Registrar of Deqds. We 
the oe when Kee? ee es a think this adoption is entirely wanwng in 
Ee — marks which give validity to an adop- 


whose custody it passed, on his death, oi. f ; , 
that of his son, and thus on his widow tion bid down so clearly and precisely 
she casts the onus of producing it, or the | in the judgment of the Sudder Court, in the 


odium of having destroyed it. After the | case of Ranee Mun Mohinee, page 246 of 
death of her father-in-law she allowed her! the Reports for 1857, and again in the 
brothers-in law to take possession of the | case of Ranee Kistomonee, page 1127 of 


estate, made no akeropt o make the adop- | ine Reports for the same year, and, under the 
tion, an act whick would have secured or. e th d ab e 
her, as guardian ofa minor adopted son, a View OL the, CASE: EE e WE P7 
large share of the family property, but firm the decision of the lawer Court, and 


şhe proceeded with her mother-in-law to | dismiss the appəal with costs, 
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The 30th May 1865. 


Present: 


Tlie Hon'ble C. B. Trevor and G. Campbell, 


Judges, 
Alluvial Lands. 
Case No. 2355 of 1864. 


Special Appeal from a dectston passed by' 
Principal Sud- 
28th 
May 1864, modifying a dectston passed by 
dated tite 


Baboo Gopeenath Lose, 
der Ameen of Nuddea, dated the 


the Moonsiff of that District, 
gist Fuly 1863. 
Mr. Thomas Kenny (Defendant), Appellant, 
versus 


Beebee Sumeeroonissa (Plaintiff) and others 


(Defendants), Respondents. 


Mr. R. T. Allan and Baboo Mohendro Lall’ 


_Shome for Appellant. 


Mr. C. Gregory and Badoo Mohinee Mohun 
Koy for Respondents. 


Proof of re-formation on an old site will not suffice to 


establish a claim under Regulation XI. of 1825. When ' 
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governed by the ordinary law of acéretion, 
i. e., Clauses 1 and 3 of section 4 of Regula- 
tion XI. of 1825. A claim to holdethe land 
under clause 2 can only be maintained by the | 
old proprietors when the land used by man’ 
has not been diluviated, but is cut off by a 
change of the stream—fields, trees, houses, or 
Other surface objects renfaining as before./ 
In this case it is stated by all the Courts 
that the former lands have diluviated, and 
that those now disputed are new formations. 

The principle adopted by the Principal 
Sudder Ameen is wrong. Clause 2 does not 
_apply. There is no question, of island under 
. clause 3, and the case must be remanded to 
‘be tried simply under clause r, section 4 of 
, Regulation XI. of 1825, thatis, to find to whose 
land have the new formations accreted. 

The proprietors of the old land immediate- 
ly adjoining, on what may be called the land- 
ward side, that is lying parallel to the river 
channel, will take tha new lands. It is not 
clear from the maps and proceedings to whom 
these lands belong, and the case must, there- 
fore, go back. Remand accordingly. 


, the land has been completely diluviated, all claim to ` 


' the site is gone, and all re-formations are governed by 
clauses 1 and 3, section 4, Regulation XI. ‘of 1825. A 
claim to hold the land under clause 2 can only be main- , 
tained by the old proprietors, when the land has not ` 
been diluviated, but cut off by a change of the stream. 


Tuts is one of those most unsatisfactory 


cases in which a new Officiating Principal 
Sudder Ameen, by an unintelligible and ir. 
regular order, has admitted a review of his 
predecessor's decision, and reversed it. Nor 
is the present judgment by any means clear. 
It appears, however, that the Principal 
Sudder Ameen’s decision rests entirely on 
the doctrine that, when land having been 
diluviated a re formation takes place on the 
(old site, the former owner is entitled tə re- 
1 acquire the re-formed lands. He finds on 
the evidence of witnesses that the disputed 
plots are re-formations on the site, where 
plaintiff's lands formerly diluviated. It 


does no? seem to have been at any time sup- , 


posed*that a claim to re-form lands could 
_ be supported on such evidence ; but only that, 
when there were actual means of identifica- 
tion on the land itself, it could be re claimed. 
A Full Bench has, however, lately held that 
proof of re-formation on an old site will not 
suffice to establish a claim under Regulation 
XI. of 1825. 
completely diluviated, and washed away by 
a ggeat river (not merely temporarily inun- 
dated or partially submerged), all claim to" 
the site is gone, and all resformations are 


When the land has once been: 


The 31st May 1865. 


i 


Present: 

The Hon'ble H. V. Bayley and J. B. Phear, 
Judges. 

Limitation—Cause of action—Mesne-Profts— 
Costs. 


Case No. 50 of 1865. 


' Regular Appeal from a decision Passed by 
Moulvie Syud Emdad Ali Khan, 1st Grade 
Principal Sudder Ameen of Tirhoot, dated 
the 26th November 1864. 


Ekbal Ali Khan (Plaintiff), Appellant, 


VeErSUS 


Kalee Pershad and others (Defendants), 
Respondents. 


Baboo Unnoda Pershad Banerjee for 
Appellant. 


Messrs. C. Gregory, A. FE. Lingham, and . 
J. Baptist for Respondents. 


Suit laid at Rupees 17,259-4 as. 2 p. 


The date of dispossession is the date when the cause of 
action arises in suits for mesne- profits. 

Reasons should be given when the ordinary rule for 
costs is varied. 

PLAINTIFF in this case sued for mesne-pro- 
fits from the 6-anna kist of 1256 to 
+1265 F. 

The defendant Noe1, amongst other pleas, 
' pleaded limitation under clause 16 of section 
1 of A& XIV. of 1859. 


— -~ 
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Othef defendants pleaded that they had no | amount of his claim which has been disal- 


concern with the property, the mesne-profits 
of which avere the subject of suit, and pray- 
ed to be exempted from costs. 

The lower Court, looking upon the Full 
Bench judgment in the case of Anund Go- 
bind Chowdhry, dated 2nd April 1864, as 
ruling that the date of dispossession is the 
date when the cause of.action in suits for 
mesne-profits arises, found that the plaintiff 
had not sued in time for the mesne-profits 
claimed from 1256 F. to 1264 F.; butthat he 
was in time as to those of 1265 Fuslee. The 
Principal Sudder Ameen gave a decree ac- 
cordingly. 

It is necessary to give the decretal order 
which was in these terms :— 

“The decree, in modification of the claim 

«in favour of the plaintiff, is that rupees 844-14, 
“principal of mesne profits for 1265 Fuslee 
“and costs of the suit in proportion to the 
‘amount allowed, wjth interest on the 
“whole, from the date of-the decision to that 
“of realization, shall be paid by defendants 
“No, 1, Kalee Pershad, and Gujraj Suhay 
“to the plaintiff; that the remaining de- 
«fendant be exempted from the liability of 
“the claim; that the costs of the defend- 
‘ant No. 1, in proportion to the amount 
‘disallowed, shall be deducted from the 
“amount payable to the plaintiff; and that 
“the costs incurred by the other defendants 
“with interest from the date of decision to 
“that of realization, in proportion to the 
“amoungof the claim proved, shall be borne 
“by defendant No. 1, and in proportion to 
‘what is disallowed by the plaintiff.” 
_ Plaintiff appealed, and his pleader cited a 
case of the 22nd February 1864, Loch and 
Steer, JJ., as opposed to the Principal Sud- 
der Ameen’s judgment. But we think that 
the Full Bench judgment cited by the Prin- 
cipal Sudder Ameen, and that of this Bench 
of 7th September 1864, and of Trevor and 
Campbell, JJ., 31st August 1864 (Weekly 
Reporter, page 65), and Morgan and Shum. 
bhoonath Pundit, JJ, znd April 1864, are 
all opposed to the single case of the one Divi- 
sion Bench cited by the appellant’s pleader, 
That precedent, we may remark, does not ap- 
pear to have been cited to us when we heard 
the case of the 17th September 1864 (vide 
Weekly Reporter, page 83). On the rulings, 
then, of the Full Bench, and of the majority 
of the Judges, we are of opinion that the 
decision of the Principal Sudder Ameen is 
correct. Ss | 

It is then urged, on appeal, that costs have 


been charged against the plaintiff, as for the | 


lowed, in separate sums of 479 rupees for 


‘each defendant, whereas, as all defendants 


might håve come in by one pleader and one 
pleading, 479 rupees skould have been only 
charged as /ofal costs of all defendants. 

We are not shown that the defendants had 
not separate interests, or could have come in 
on one pleading and by one pleader ; but, even 
if it were so, the proper course for plaintiff 
would have been to have raised the objection 
before the lower Court, and have sought 
for amendment at once by that Court, which 
is to be presumed to have exercised a pro- 
per judicial discretion until the contrary be 
shown. Looking at the answers of the 
several parties, whom plaintiff chose to make 
defendants below and respondents here, and 
who all plead to be utterly unconnected with 
the property, we do not think that any one 
but plaintiff should pay the costs. 

In this view, we decree the cross-appeal of 
defendant No. 1, who appeals against the 


| order of the lower Court which made him 
| responsible for the costs of the other defend- 


ants. As regards the amount allowed to 
plaintiff, no reason is given for this order 
as to costs; and if there was any reason, 
it should have been stated, which is the rule 
when the ordinary practice of the Court as to 
costs is varied, as it is here, by the order 
appealed against by defendant No. 1. 

We accordingly dismiss the plaintiff’s ap- 
peal, and decree the cross-appeal of defend- 
ant No. 1 on the above point of costs of 
the other defendant’s charged to defendant 
No. rt, 





The 31st May 1865. 
Present ; 
The Hon’ble C. B. Trevor and G. Campbell, 


Judges. 


Lakheraj—Onus probandi—Limitation—Auction 
purchasers, 


Case No. 617 of 1 864. ° 


Application for review af judgment passed 
by Fustices Trevor and Campbell, on the. 
giñ of August 1864, in Special Appeal 
No. 1932 of 1863. 


Mr. A. J. Forbes (Respondent), Petitioner, 
versus 
Sheikh Meah Jan and another (Appellant), 
Opposite Party. ° 
Mr. T. T. Forbes for Petitioner. S 
-No one foe Opposite Party, 


e DH 
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The modein which the onus of proving a lakheraj - The 7th June 1865. S 
holding from the period of the Permanent Settlement is ` ° 
to be thrown on an auction-purchaser at a sale for ar- ' Present; 


rears of revenue coming under clause 14, section 1 r ° 
Att XIV. of 1859, and suing within 12 years of his The Hon'ble C. B. Trevor and G. Campbell, 


purchase. Judges. S 


` , Sales under Regulation VII. of 1825—Irregula- 
ll, Bench having decided that the ` rities—Sections 257 and 387, Act VIII. of 1859 
J cuon InN —Limitation. á 


regard to suits to recover or assess lands 
wrongly held without payment of revenue Case No, 3083 of 1864. 

from a date subsequent to 1790, the ground ge Appeal from a decision passed by 
of want of jurisdiction previously allowed is ` D€ A@dttional Fudge of Bhaugulpore, 


3 dated the 23rd Fuly 1864, affirming a de- 
gone, and we must try this appeal on other" oo passed by the Principal Sudder 


grounds, Ameen of that District, dated the rth 


We find that the case is one instituted on. December 1862. 
23rd July 1862, after Act XIV. of 1859 Must. Bhoobun and others (Plaintiffs), - 


came into operation ` and that plaintiff is an. Appellants, 
auction-purchaser at a sale for arrears of re- | 

venue, coming just within twelve years of his ` i : 
purchase, which occurred on 24th July 1850.: Sheikh Oozutool Huq and others (Defend- 
The ruling of the Full Bench in regard to, ants), Respondents. 


limitation and ong of proof, therefore, does zy, 
not apply to this case, which is governed by ES R T. Allm and C. Gregory for 


Act XIV. of 1859, section 1, clause 14.. Appellants. 
With reference, then, to the provisions of | Baboo Onoocool Chunder Mookerjee for 
that section, plaintiff cannot be barred Respondents. 


unless “ it is shown that the land has been | Neither section 257 nor 387, Act VIII. of 1859, ap- 
held lakheraj, or rent-free, from the period : plies to a suit to set aside a sale made under Regulation 
of the Permanent Settlement.” The real: VII. of 1825 before Acts VIII. and XIV. of 1859 came 
Soes : into operation, and consequently the plaintiff -had 12 
question is, does defendant prove possession , years within which to sue, 
from 1790? And so far the onus is upon ' Itregularities occurria in a sale under Regulation 
him. But that onus must not be imposed ; VII. of 1825 are not sufficient to vitiate the sale, gnless 
him, _ they cause injury to the party suing, - 
in a harsh way, such that after so long a 
lapse of time an honest holder cannot bear’ PLaINntirF instituted the present suit on 
it, and dond fide holdings may be unjustly the 12th February 1861- to set aside a sale, 
imperilled. It is not necessary that the de- | made on the 3rd July 1854, irregularly, and 
fendant should give direct proof of holding ' not under the forms prescribed by Regulation 
to the exact date of the Permanent Settle- ' VII. of 1825. 


ment ; but that he should give such evidence . Posse ; 
e lone e Gt Ge SE aad: The first Court dismissed the suit, and on 


: . : l, the Judge, citing sections 2 and 
repute of his holding, and otherwise, that: EE SG" 1S 257 a 
(after weighing also any evidence on the | 397 of eg VII. of 1859 as his authority, 
other side) the Court may be led to be- ismissed the suit as not maintainable. 


lieve that the holding is really one of ancient ' Plaintiff now appeals specially, urging’ 
date aseold as the Permanent Settlement, | that neither section cited by the Judge is 
and not a modern appropriation. We can- ' applicable to the present Case ; that section 
not con$ider the decision of the Lower 2570f Act VIII. of 1859 only regards 
Appelfate Court so summary and brief to be ; Sales made under that Act, and section 
a proper decision of the case treated in this ‘387 only applies to cases pending at the 
way. The case must be remanded Yor a {time of the passing of Act VIII. ; that he 
full and careful decision after going into; had by law twelve years to institute his 
the evidence in the manner above indicated ; | Present suit; and as he brought it within 
and as it may be doubted whether the parties | time, it should be remitted and investigated 
have understood the mode in which the onus | on the merits. 

is to be thrown on them,.we direct that} There can be no doubt, as contended by 
the gase should go back to the first Court, | the plaintiff, that sections 257 and 387 of 
and, that an opportunity should again bel Act VIII. of 18 9 c&nnot be applied to the 
given to the parties of filing any evidence | present casa It was, moreover, instituted 
Which they may possess. e e in 1861, before Act XIV. of 1859 came into 
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operation ; consequently, plaintiff had twelve ; rents of the house from the defendant. The 
years within which he might sue. He is Lower Appellate Court gave plaintiff a de- 
clearly in time, and his suit must be remitted cree finding his title proved, and, as the 
for enquiry on the merits. The Judge will | possession of the defendant was ‘tortious, he 
take care to apply to this case the principle decreed to the plaintiff possession; the de- 
applicable to all irregularities occurring in | fendant being at liberty to take away the 
sales under Regulation VII. of 1825, viz., that į bricks of the house, and plaintiff entitled to 
they are not sufficient to vitiate the sale, | destroy the house. 

unless they have caused injury to the party| Defendant now appeals specially, urging 
suing—injury which must be clearly proved : that, as the plaintiff stood by and allowed him 
to the Court’s satisfaction, , to build the house, he is entitled to hold on pay- 


, Ruliygs 


en — -— Lee en ee 


The 8th June 1865. 
Present: 


- The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 
Tort—Building House on another's land. 
Case No. 3601 of 1864. 

` Special ` Abpeal from a decision passed by 
the Principal Suddew Ameen of Hooghly, 
dated the 15th September 1864, reversing 
a decision passed by the Sudder Moonsi 
of that District, dated the 29th November 
1862, 

Gobind Puramanick (one of the Defendants), 


Appellant, 
VETSUS 
Goorod Churn Dutt and others (Plaintiffs), 
e Kespondents. 


Baboos Luckhee Churn Bose and Afolee 
Lal Mookerjee for Appellant. 


Baboo Poolsee Doss Seal for Respondents. 


When a trespasser tortiously enters upon the land 
of another, and builds a house thereon, the party in- 
jured is entitled to recover possession of the land by 
‘destroying the house, if there is no proof of acquies- 
cence on his part in the act of injury done. 


| 


I 
è 


PLAINTIFF, as the under-tenant of one 
Anund Chunder, who is himself a tenant | 
of the zemindar, sues defendant for posses- 
sion of a small area of land on which defend- 
ants have built a pucka house, by breaking 
down the same. Plaintiff alleges that he 
was forcibly ousted by defendant, on the 2nd 
- Srabun 1267, of the land in-dispute, and he ° 

brings this suit in the month of Pous 1269. 
Defendant denies the title of plaintiff and , 
his having dispossessed the plaintiff, and ; 
pleads that he obtained in 1265 a pottah of. 
this land, which had been fallow for more | 
than 12 years, from the zemindar, and has | 
` built a house thereon; that consequently 
plaintiff has, no valid claim to the land. 
‘The first Court gave plaintiff a decree for 


possession, declaring him entitled to the | 


Vol. HI, 


i 


ing ground-rent for the house to the plaintiff. 
There are undoubtedly cases in the books 
„in which it is ruled that a co-sharer, if he 
stands by and allows another sharer to build 
(a house on the common property, cannot 
afterwards sue successfully to have the same 
, pulled down: he must be content with a 
remedy for any injury which he has sustained 
in some other form. But, in the present 
case, we have a trespasser who has tortiously 
entered upon the land of another, and built 
‘a house thereon. Without going so far as 
to say that, under no circumstances could ac- 
, quiescence by the party injured in the act. 
of the injury done be inferred, we are clearly 
of opinion that no such acquiescence was 
either pleaded or proved in the present 
‘case. We, therefore, think the plaintiff is 
‘clearly entitled as against the defendant, 
a trespasser, to possession of his land, leav- 
_ing defendant at liberty to remove the bricks 
of his house Under this view, we see no 
reason for interfering with the judgment of 
the Principal Sudder Ameen, but dismiss the 
appeal with costs. 


The gth June 1865. 
Present : . 
The Hon’ble G. Loch and W. S. Seton-Karr, 


Judges. 


Mahomedan Law—Pre-emption—Rights of l 
sharers, 


Case No. 3286 of 1864. à 
Special Appeal from a decision passed by the 
Principal Sudder Ameen of Shahabad, dated 
the 22nd August 1864, reversing a decision 
passed by the Moonsiff of that District, 
dated the 23rd December 1862. 


Moharaj Singh (Plaintiff), 4p pellant, 


versus 
Lalla Bheechuk Lal (Defendant), 
Respondent, 
Baboo Poorno Chunder Mookerjee for 
Appellant. ` 
Baboo Debendro Narain Bose for i 
Respondent. l 
E 16, 
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Where there is a plurality of persons entitled to the | 


privilege of pre-emption, the right of ali is equal 
without reference to the extent of their shares in the | 
property. 


THE only point pressed on us for decision | 
is that, on the finding of tke Appellate Court, , 
the plaintiff, holder of a 4-anna share in a 
joint undivided estate, of, which the defendant : 
has a 12 anna share, is at any rate entitled 
equally with the defendant to a right of pre- | 
emption. 

On turning to the Hidaya, book 38, Chap- | 
ter I., page 566, we find this contention to be | 
correct. The Mahomedan Law Doctors lay 
it down that, where there is a plurality of per- 
sons entitled to the privilege of Shuffa, the 
right of all is equal, and no regard is paid o, 
the extent of their several properties. The- 
same authority distinctly lays it down that , 
the argument of one learned Doctor to the con- ; 
trary effect, víz., that the right was propor- , 
tionate to the extent of the property, was not | 
sound, and was not accepted by the majority ; 
of Mahomedan Doctors. 

‘Applying, then, this principle to the case 
before us, and to the facts as found by the 
Lower Appellate Court, the plaintiff would be | 
entitled, though he has only a 4-anna share, 
to one-half of the psf? sold, equally with the | 
defendant, though the latter has the larger | 
and a 12 anna share. 

The decision of the Lower Appellate Court | 
must be set aside, and the plaintiff is hereby . 
declared entitled to one-half of the property ' 
in dispute, on payment, within one month, of 


their own costs in this appeal. 


The roth June 1 86s. 
Present : 
The Hon’ble C. B. Trevor, G. Loch, H. V. 
Bayley, and W. Morgan, Judges. 


Lakheraj (Resumption and assessment of)— 
Under-tenures (Rights of). 


9 Case No. 2577 of 1862. 


Special appeal from a decision passed by M Po Foi 


C. Dodgson, Fudge of Mymensing, dated the 


roth Fuly 1862, affirming a decision passed ` 


by the Principal Sudder Ameen of that 


District, dated the 26th August 1861. pages 660 & 661. 


Furzal Banoo and others (Plaintiffs), 
Appellants, 


š VETSUS 


Aztzunnissa Beebee and others (Defendants), | 
` ! Respondents. i 


' rajdar. 


REPORTER. Ritlings. [Vpl ili. 
Baboos Onoocool Chunder Mookerjee and 
Chunder Madhub Ghoserfor Appellants. 


Baboo Nil Madhub Sein for Respendents, 


By the resumption and assessment witherevenue of a 
lakhera] tenure by Government, an under-tenure is noc 
destroyed. The under-tenant may relinquish his lease 
if he think fit, or he is entitled to be maintained in his 
holding upon his engaging with the Jakherajdar to pay 
the Government revenue. 


Tur plaintiff in this case was a sub-talook- 
dar, who held his tenure by virtue ofa 


contract with his superior holder, the lakhe- 
At the time at which that contract 


‘was entered into, which, on the statement 
lof the tenant, was before the acquisition by 


Government of the Dewanny, the lakherajdar’s 
estate was not subject to the payment of 
revenue: subsequently the Government 
resumed the property, and assessed it with 
revenue. Certain proceedings have been 
brought before the Court into which it is not 
necessary here to enter; it is sufficient to 
state that the result of a case under Act IV. 
of 1840 has placed the defendant, the zemin- 
dar, in possession. ‘The plaintiff, therefore, 
sues in the present case for possession of his 
shikmee talook, of which he had been ille- 
gally dispossessed under the operation of Act 
1V.of r24¢. The defendant below pleads that 


ithe plaintiff held no shikmee talook in his 


estate, and that, if he did previousl? to the 
resumption of the lakheraj holdings,e the 
litle of the plaintiff to an under-tenure had 
lapsed, as repeatedly ruled by the late Sud- 


x d l 
one-half of the puti. Both parties may bear : peor 


è 

Both tbe lower Courts dismissed the 
plaintiffs suit on the ground that, in the Ab- 
sence of express special condition in the 
‘lease of the plaintiff under the. ruling of the 
Sudder Court in the case of Mohunt Sheo 
Doss vs. Beebee Ikram and 
Beebee Mariam, decided on 
the 2nd May 1850, it had 
fallen in, and become void 
on, the resumption of the lakheraj tenure. 


Two Judges of this Court, on the matter 
coming before them in special appeal, dis- 
sented from the ruling of May 1850 above 
cited, on which the judgment of the lower 
Court was based, and also 
from another decision pass- 
ed on the 25th June 1860, 
which seems to confirm the 


Decisions for 1850, 
page 167. 


Decisions for 1860, 


: previous ruling. They have, therefore, re- 


ferred the question to a Bench of five Judges. 

When a lakherajdar has entered into a 
contract with a tenant, whether for a term or 
in perpetuit}, both parties’ are, in strict law, 


D d 
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bound fo the conditions of the contract. We l Burdwan, dated the 16ih Fune 1863, afirm- 
therefore do not think that the mere resump-; zzg a decision passed by “Banee Madhub 
tion of the lakherajdar’s tenure by Govern: ' Shome, Principal Sudder Ameen of that 
ment, that is, the mere fact that that tenure, District, dated the 29rd September 1861. 
has been refidered liable for the payment of : Së 
revenue, can of itself, as a matter of law. Messrs, R. Watson and Co. (Plaintiffs), 


dissolve the contract entered into by the two | Appellants, 
parties. "Looking" o the unexpected and. 

unforeseen nature of the Government act, ` versus 

which has declared that a certain proportion. E DEE others (Defendants), 
of every beegah of the tenure must be paid R 

e espondents, 

In perpetuity to Government by the z2min- 


dar, it appears to us that, although it may be" Mr, R, T, Allan and Baboos Onoozool 
at the option of the tenant to determine the | Chunder Mookerjee aad Mohinee Mohun 
tenancy, he may consent that what the vzs. Roy for Appellants. 
major of Government has taken from the: 








D 


land shall be added to the original engage- . Baboo Kishen Kishore Ghose for 
ment so as to enable the z2mindar to hand _ Respondents. 


over the sam? to Government, and thus the Suit for reversal of a survey award demarcating 


parties will be left, as between themselves, certain lands as ghatwallee and as held under the 
exactly in the position in which they were : Government. HELD that, in such a suit, adverse 


g $$ 28310: d limitation can be pleaded by the Gao- 
before the resumption, «I'he under-tenure, as SE elaiak (Treur and Vorai, IF 
to its duration, will nct be interfered with; dissenting). 


I i : Adverse possession may be pleaded to bar a claim 
SE ne e SE GE which as regards uacultivated lands in the same manner and 
id a en oe ou i e lakheraj et Nët De to the same extent as regards cultivated lands. 
added to the original jamma. But the te- 
nant is, we think, at liberty to throw up his! This case was referred to a Full Bench 
lease, if he declines to enter into any engage. | with the following order :— 


ment with the lakherajdar, now become the; Norman, C. F., and E. Fackson, ¥.—Tuts 
owner of a revenue-paying estate. If aiis a suit instituted by the plaintiffs in 
tenant under the circumstances now before | 1856, for the confirmation of their. mai 
us asks for relief from the Court, we think | right in 3,162 beegahs of land as appertain- 
that, as he who requires equity must do equity, | ing to mouzah Bunkadoho, in reversal of a 
he is not entitled to be re-instated in bie survey order made by a Deputy Collector 
former pasition, leaving to the zemindar the for the demarcation of the whole as part of 
whole burthen of discharging the Government ‘mouzah Chota Bunkadoho, dated the 26th 
revenue. We do not consider ourselves on of April 1855. 

the present occasion required to pronounce 
our opinion whether, in the event of the tenant K 
declining to come under any obligation for La 





The plaintiffs are putneedars of Lot 
oororeah, purchased by them in 183y, at 
h 5 sale under Regulation VIII. of 1819. 
a See of the Government revenue, he| Their case is, that the lands in dispute 
as a right to be maintained in his holding | originally formed part of the permanently 
on any other or what equitable terms, settled estate Pereunnah Bishenpore, within 
g 
' which were certain ghatwallee lands; that 
‘in 1802 the Rajah being unable to control 
The 13th June 1865, the ghatwals, or for some other reagon, and 
iin consideration of a deduction froën the 
Present: ` ‘revenue payable by him to Government, 
“Fhe Hon’ble Sir Barnes Peacock, X7., Chief madee over the whole of the ghatwallee 
Justice, and the Hon’ble C. B. Trevor, | lands comprising an area of 35.955 beegahs, 
G. Loch, J. P. Norman, and Shumbhoo. | to the Government; that, a separate jumma 
nath Pundit, Fudges. having been fixed on the ghatwallee tenure, 
Se S i in the Collectorat 
Limitation (Plea of, by Government as owner Dii pie aoe e SE Ve Ge SE 
of Ghatwallee lands, and by Ghatwals)—Ad- | {Stinet and separ: Së ol 
verse Possession— Uncultivated lands. wal defendant having cultivated land within 
the putnee talook, of which former putnee- 
ae Case No. 2715 of 1863. dars were in possession, the plaintiff demTnd- 
Special Appeal from a decision passed by | ed reat, but the ghatwal defendant refused 
Mr, G. C. Fletcher, Fudge of West to pay; that the. Deputy Collector subse- 
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prepared a map, describing the land as includ- 
ed -in the gbatwallee tenure under the name 
of’ 33 pharrees of mouzah Chota’ Bunka- 
doho. 

The suit is instituted for the correction 
of this map, and for the confirmation of the 
plaintiffs má? right. The ghatwal and the 
Government (the latter appearing in this 
Court as principal defendant) separately 
pleaded limitation. 

The first Court and the Lower Appellate 
Court concurred in dismissing the suit on 
the plea of limitation, on the ground that 
the plaintiff did not prove that he had been 
in possession of the land within twelve years, 
and from that decision the plaintiffs appeal. 

It is necessary to observe that the posses- 
sion of th:se lands by the ghatwal defend- 
ants in whose hands they were liable to 
assessment as fow/eer is a very different 
thing to possession by a neighbouring zemin- 
dar of lands which he claims as within his 
boundaries. If a ghatwal in course of years 
obtained possession by encroachment of 
adi lands not originally included in his 
tenure, he could not, in a suit for assessment 
or for has possession, after refusal by the 
ghatwal to make a settlement, plead as 
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queritly demarcated the boundaries, and or the putn-edar, appellant, it would seem 


. that the ghatwal could not plead limitation. 

This seems to be a totally different ques- 

‘tion from the question whether the ghatwal 
' could plead limitation to a suit for possession 
i and mesne-profits from the date of an alleged 
dispossession, treating him as a mere trespass- 
er. No doubt, to such a suit twelve years’ 
| possession, without payment of rent, would 
"be an answer. (See Mirtoonjoy Pauree ver- 
sus Omesh Chunder Paul Chowdry, 3tst 
' October 1849, S. D. A. Rep., p. 411; Ram 
Chunder Paul Chowdry versus Punchoo Mun- 
dul, 8th May 1855, S. D. A. Rep, p. 253.) 
| Again, if the ghatwals could show that 
for twelve years they had paid rent specifi- 
cally for those lands to the Government, 
and that the Government had, at any time 
‘ more than twelve years before suit, asserted æ 
title to those lands as maliks or zemindars 
adversely to the putnee title of the plaintiff, 
the suit might be barzed by limitation. 

If the land shall, on enquiry, appear to be 
within the zemindary of Bishenpore, and 
comprised within the putnee talook of the 
plaintiff, the mere omission to take steps to 
assess rent on the lands, or to have them 

‘declared mál for more than twelve years, ap- 
"pears to us not to be a bar to this suit, which 








against the owner of the zemindary that: isto obtain a declaration of the plaintiff's mal 
the zemindar had not been in possession; right The right of action appears to date, 
within twelve years. That point was ex- | not from the time when the ghatwals “may 
pressly decided in Koylashnath Roy versus appear first to have been in possession with- 
Roop Singh Sirdar and others, November out payment of rent, but from the date when 
24th, S. D. A. 1858, p. 1713; Select Cases, ' such possession was adverse to the putnee- 
S. D. A. 1862, p. 284; Koylashnath Roy aer. dar. That is not merely the result we 
sus Jugunnath Sircar, S. D. A. 1862, p. 292. arrive at by our own reasoning, but accofds 
This proceeds upon the well-known principle ` with the principle established by the case of 
that the general Law of Limitation is inap-'Goor Pershad Roy versus Moulvie Abdool 
plicable as against a zemindar in suits for the. Ali, S. D. A. Rep., 1850, p. 491. 
assessment of rent on lands within his ze, It does not appear from the jujgment of 
mindary (see Sheikh Shafaetoollah versus | the Court below, nor can we infer, that there 
Joy Kishen Mookerjee, 7 Select Reports, was any such adverse possession prior to 
P. 499, and Precedents, S. D. A. Rep., | the date of the survey award demarcating 
1850, pp. 158, 494). The case of tenures the lands as ghatwallee, and consequently 
held ag lakheraj from before 1790 is an as held under the Government. 
exception to the general rule that limitation! Another question of considerable import- 
cannot be pleaded in such cases. ance and difficulty might arise if those lands 
The cause of action in a suit for assessment ` turn out to be, in fact, part of the decennially 
by a zemindar is said to be a continually re-' settled lands of the zemindary of Bishen- 
curring one (Degumbur Mitter versus Ram ` pore, and in respect of which the Government 
Soondur Mitter, S D. A. Rep, 24th July }are yearly in receipt of revenue as such, 
1856, p. 617). Tull the right to assess has ' as, whether the Government can, in its 
been repudiated by some distinct act, the | character of malik of owner of an adjoining 
Zemindar is not put to hisright of action. : zemindary, plead limitation in a boundary- 
Therefore, as against the person within i suit as against the claim of the zemindar to 
whese zemindary or mdi lands those now j recover any portion of his decennially settled 
m question may turn out to be situate, whe- ; lands encreached on by the ryots of the 
ther the Government, the Rafah of Burdwan, Government, 
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These points do not appear to have been 
adverted to in the cases of the Collector of 
West Burdwan versus Messrs. Watson and 
Co., 18th June 1860, S D. A Rep, 
p. 643, and the Government versus Maha- 
rajah Dheeraj Mahatab Chunder Bihadoor, © 
16th March 1863, High Court Decisions 
published by Hay, p. 334. And, as our 
decision is at variance with the former 
‘case, and the point involved is one of. 
importance if the parties desire it, the 
point may be re-argued before a Full Bench. | 
If no application for that purpose is made 
within three days, we order that the case be 
remanded for trial with reference to Us 
above observations ; and, in going into the: 
merits, if that becomes necessary, the lower , 
Court will enquire, not only whether the 
lands.now claimed were surrendered to the | 
Government in 1802, but also whether they | 
were included in the putnee talook whereof 
the plaintiff is the purchaser. And 


geg = 


with ` 
reference to the question of limitation as to. 
such part of the land as is or was wholly 
waste, unoccupied, or jingle, it must be 
remembered that it is not enough to show 
that the plaintiff was not in possession unles 
it can be shewn, or must be inferred that 
the lands were actually held, or a substantial 
claim asserted to them by some other person. 


The case was accordingly heard by a full 
Bench, consisting of Norman, C.F., and 
Trevory Loch, Shumbhoonath Pundit, and 


Levinge, FF. 


Norman, C.¥.—This case having been 
re-argued before a Full Bench at the re- 
quest of the respondent, and in pursuance 
of the permission given to that effect, we 
think that limitation will not apply to 
the claim of the putneedar to enhancement, 
if the lands in dispute were originally 
included in the decennially settled estate 
of Bishenpore, and were not surrendered by 
the zemindar to the Government under the 
arrangement in 1862. 


Shumbhoonath Pundit, F—In 
it appears to be an admitted 
the Perrfanent Settlement 


this case, 


was 
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ani so their exact boundaries and quantity 


it was not easy to know and determine at the 


time of this separation. - . 

The pfaintiff is a putneedar under the 
zemindar, and the Government and the 
ghatwals oppose his claim, and plead limit- 
ation, on the ground that the lands claimed 


‘by him have been held since the separation 


by the ghatwals as parts of their ghatwallee 
tenures. The ghatwals pay only a quit-rent 
for the lands they hold, and, when called 
upon by the Government to put in lists of 


‘the lands held by them, are said to have 


represente 1 themselves as holding much less 
than they actually did and do hold. 

Now, with regard to the lands not under 
cultivation, nd question of adverse possession 
can arise; but, with regard to the lands said 
or proved to be under cultivation, it is not 
improper to apply the Law of Limitation 
when the plaintiff has failed to prove that 
they were, as he his asserted, held by him 
under the right derived long ago from the 
zemindar. ‘he arguments of his pleader 
regarding the onus probandi might have 
availed him if there had not been a sepa- 


e | ration. 
| As ghatwals do not pay so much per 


| beegah to Government, it is impossible 
‘for it to prove that it has actually and 
directly received rents for any particular 
i portion of the lands in dispute, When, 
‘with regard to these cultivated lands claim- 
‘ed by the plaintiff, the defendants plead 
limitation, L do not see why they should be 
required to prove that these lands have been 
‘held by the ghatwals, and also prove that 
,the Government has received rents for 
, these identical lands. Tne fact that Govern- 
Ment receives revenue from the zemindar 
does not alter the nature of the case, or shift 
‘the onus. The plaintiff in this case, like 
any other plaintiff, was bound to show that 
‘these cultivated lands were held by him 
| within twelve years preceding his suit. On 
| the contrary, he admits that, for more than 
| twelve years from the time ¿hat he acquired 
ı the right under which he sues, he has never 
held them; and so, with regard to this por- 


fact that | tion of the lands claimed by him, his claim 
made | appears to me barred by the Statute of Limit- 


with the Rajah of Bishennuggur of his‘ ation. 


zemindary, together,with certain ghatwallee: Ido not object to a remand regarding any 
lands held by ghatwals, and that afterwards ‘ portion of the lands claimed that may be 
it was found expedient to detach the gehat ` admitted by both parties or proved by evi- 
wallee lands from the estite, and to give some ` dence to be uncultivated. e 
remission of revenue to the zemindar. These, Although the ghatwals may perhaps 
lands were then, and are still, mostly jungle | succeed in proving some sort of possession" 
and hilly tracts with very little cultivation, even of these lands, yet as, from the very 
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nature and quality of these lands, such pos- ment as proprietor of the gh 


session cannot necessarily be considered as 
adverse, it is not af all advisable to apply 
any limitation to the claim of the plaintiff 
regarding such lands. 

It would, however, be necessary to re- 
mand in order to find out the two kinds of 
lands if their respective quantity and iden- 
tity are not admitted or already proved. 

Loch, F7,—With regard to the jungle 
lands, I see no objection to a further 
investigation being made as proposed by 
my colleagues: because it is very difficult 
to prove possession of such tracts unless 
the proprietor have exercised acts of owner- 
ship by preserving and appropriating the 
jungle for his own use, 
others to appropriate certain portions, 
paying him for the same. The mere asser- 
tions of possession or demarcation in a map 
are not of themselves proof of possession. 

With regard to the cultivated lands, how- 
ever, I do not see why the Law of Limitation 
cannot be pleaded by the defendants in this 
case as in any other, where the complainant 
admits that he has been out of actual posses- 
sion for more than twelve years. 

The ghatwallee lands of Bishenpore were 


of that name. At the instance of Govern- 
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atwalle® mehal 
is that of an independent*zemindar, deriving 
no title from the zemindar of Bishenpore, 
but as completely separate from him and 
his zemindary, as if Governmént had ac- 
quired the lands by gift or purchase, or 
by any other independent mode. Now, 
if a talookdar, paying a: fixed jumma to 
his zemindar, encroach upon the property 
of a neighbouring zzmindar, be pays no in- 
crease of rent to his own landlord for lands 
so acquired ; and, if the injured zemindar 
sleep over his rights, and do not seek to re- 
cover possession within the period allowed 
by law, the talookdar and his zemindar may 
effectually plead the Law of Limitation against 
him. Way should the same rule not be ap- 
plied to the case of these ghatwals? Ta 
ghatwal trespass, the patty injured is bound 
to take steps to remedy the injury in pro- 
If he sleep over his rights, why 
should he not lose hjs remedy as in other 
cases? Tne conduct of the ghatwal may 


, be reprehensible in appropriating the pro- 


perty of another, but it is no worse than 
that of the talookdar, whom I have supposed 
under similar circumstances ` and, if the 


, talookdar and his zemindar could plead limit- 
originally comprised within the zemindary ` 


ment they were separated from that zemin- ' 


dary, and Government took possession of an | 


area nominally aggregating 35,955 beegahs, 
assessed at 4,641 rupees. These lands had 


ation as against a party seeking to recover 
possession, why should not the ghatwal and 
Government, his zemindar, be able to take 
the same plea? It is true that Governfhent 


.is unable to show that it has received rents 


never been measured, and the area in posses- | 


sion of the ghatwals was known to be much 
larger than stated, and the first returns of 
the ghatwallee lands received through the 
Police Officers shewed that the lands in the 
occupancy of the ghatwals as ghatwallee 
tenures greatly exceeded the area mention- 
ed in the instrument by which they were 
transferred to Government by the Rajah of 
Bishenpore, to whom a remission of revenue 
from the jumma of Pergunnah Bishenpore 
was allowed. 

When’ the ghatwallee lands were transfer- 
red to*Government, they were entered as a 
separate mehal in the rent-roll of the dis 
trict, and did, in. fact, constitute a separate 
estate therein. The ghatwals hold their 
lands direct from Government in re:urn for 
their services as Police, paying also a small 
quit-rent. They stand very much in the 
position of talookdars under a zemindar, 


for the lands alleged to have been encroach- 
ed upon, and thus exercised acts af owner- 
ship over them ; buta zemindar, whose de- 
pendant talookdar encroaches on the neigh- 
bouring zemindar’s lands, is equally unable 
to show this, and therefore this test is equal- 
ly defective in his case ; and yet in the latter 
case, if the injured party sleep over his 
rights, he loses his remedy. 

In the present case, we find that plaintiff 
purchased the putnee in 1839. He admits 
that, in regard to these cultivated lands, he 


‘has never received rents from the ghatwals 
; who hold them rightly or wrongly as part 


of their ghatwallee tenure. In fact, he 


; admits that he has exercised no rights of 


payipg, however, in return for the lands they ` 


hold, not a full money-rent, but a rent consist- 
ing partly of service and partly of money. 
It appears to me that the position of Govern- 


not a suit for posséssion. 


ownership over them for more than twelve 
years. He alleges that his prede&essor did 
collect rents from the ghatwals which they 
ceased to pay on his purghase of the putnee. 
Why did he sleep over his rights if they 
ever were in existence ? ó 
It may be said, however, that this is 
Tne form of 
very little, except to 


the suit matters 


‘show the ingenuity of the party bringing 
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it. In substance it is to recover posses- , to the ghatwallee estate, and they, therefore, 
sion, but, instead of bringing his action 'sue for the reversal of the survey order and 
for possession and mesne-profits as against , for the declaration of their right to the same. 
wrong-doers, plaintiff assumes that the lands! The ghatwals plead limitation, alleging 
are his, and the defendant ghatwals recusant that the land is their ghatwallee land for 
occupants, and therefore he brings his action which they have always paid quit-rent to 
to assess their tenures. Had the suit been Government as ghatwals, and the’ Govern- 
brought in its present form against an ordi- i ment pleads the same. 
nary zemindar, the Law of Limitation could. Had all the lands been under cultivation, 
have been as effectually pleaded as if the suit} and the zemindar in possession, or had Go- 
had been to recover possession; and, as|vernment pleaded that it had by the receipt 
plaintiff by his pleading shows that he bas of rents exercised the right of ownership con- 
been out of possession for more than twelve ‘tinuously over the whole of it, this posses- 
years, his suit would have been held to be sion being adverse to the plaintiff, it would 
barred. In what respect is Government, | have been for the plaintiff to show that he 
holding the ghatwallee tenures in its own'had been in possession within twelve years 
right as zemindar, in a different position from prior to the date of suit, and, failing on this 
an: ordinary zemindar? Government, it ap- point, his suit must have been dismissed. 
pears to me, as zemindar, has all the rights But such is not the state of the present case. 
and privileges of an ordinary zemindar, and! The Government pleader admits that the 
the laws, applicable to suits brought against land in dispute is partly cultivated and partly 
the latter are equally applicable to suits; jungle, and that he gets a quit-rent from 
against the former. Thè present suit brought the ghatwals for a large quantity of land; 
for assessment is simply an attempt to evade and that he is unable to say whether this 
the Law of Limitation, and, if effectual now, , is portion of the land on which the quit-rent 
may be used in all cases. I would, therefore, ` was fixed or not, that is, he is unable posi- 
confirm so much of the order of the Judge as ' tively to assert an adverse possession to the 
relates to the cultivated lands. defendant. Now, as regards the uncultivated 
__. |fand, there seems to me to be no doubt that 
Trevor, F.—The question before us in this | there was no possession accompanied by an 


case is aesimple one, vzg., whether the Statute exercise of the right of ownership in any one, 
of Limitation bars the claim on the plaintiff's | either in the plaintiff or in Government; 


oe e 
own statement of his case or not. 





7 ‘the ghatwal’s possession alone is not adverse 
Plaintiff represents that he purchased in to the plaintiff, they being under-tenants. 
1246, or 1839, at a sale for arrears of rent | It follows that, for this portion of the claim, 
under Regulation VIII. of 1819, the putnee ' the case must unquestionably be remitted 
talgok Lot Kotriah, in which the lands now | far re-investigation as to whether the un- 
sued for lie; that the lands in suit are partly cultivated land formed portion of the lands 
cultivated and partly under jungle; that; made over to the Government in 1802, or 
for the cultivated portions the ghatwal in ‘not? If it did, the plaintiff's suit must be 
possession had paid rent to his predecessor ; | dismissed ; whereas, if it did not, he must 
that they fraudulently refused to pay them ‘obtain a decree. 
to him, alleging that they were included; Again, as to the cultivated lands, as 
within the ghatwallee lands for which they i Government is unable to assert that these 
paid a quit-rent to Government; that in lands are those on which SECH, of the 
1802 a certain portion of his talook, con- | ghatwals were fixed, and consequently those 
sisting of 35,955 beegahs held by the ghat- | on which it has continuously exercised the 
wals bearing a jummad of Sicca Rupees 4,641, ` right of ownership, the mère fact ef the 
was, by arrangement with Government, made , ghatwals having taken possession of and 
over to Government, and constituted a se- ; cultivated them cannot, by limitation, bar the 
parate estate on the rent-roll of the dis- | right of either zemindar. In this state of 
trict; that the ghatwals have from time to | things, it seems to me that no application 
time encroached upon his estate; and that | of the Statute of Limitation on the pleadings 
their possession of the 1,362 beegahs in dis- ; can be made; but this portion of the case, 
pute is an encroachment of that nature, inas- 'as well as that regarding the uncultivated 
much as the area is not within the land, lands, must be tried upon its merits, the real 
made over to Government in 1802; that | issue being, are the cultivated lands in “dis- 
the Deputy Collector in the Survey Depart- | pute ‘within the estate of „plaintif, or The 
ment has lately damargated them Ae belonging | ghatwallee estaye qf Government, as settled 
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in 1802? The plaintiff alleges that his| Justice Loch says that it is very dificult to 
predecessor in the putnee always collected | prove the possession of. uncultivated lands, 
rents from these lands; if he is by evidence j and Mr. Justice Pundit is of the same 
able to prove this, it will go far tọ establish | opinion. But, although such 4 difficulty 
his title to them, as on the part of GE may exist, it does not follow that it is 
it is not asserted that these particular lands | insurmountable. ‘Therefore, if I could ex- 
have ever been subjected by it to assessment. | press an opinion as to whether the case 
On the view of the case expressed above, į should be remanded, I, should remand it, 
the whole case should, in my judgment, be| if at all, as to the uncultivated lands, to 
remitted for enquiry on its merits in the mode | try first whether the ghatwals had or had 
above suggested. not had adverse possession of the uncul- 
tivated lands for a period exceeding twelve 

years before the commencement of the suit, 

In consequence of the death of Jr. and should hold that, if the possession by 
Justice Levinge, the case was heard by | the ghatwals for twelve years before the 
the Chief Justice (Sir Barnes Peacock),' institution of the suit should be established, 
by whom tt was again referred to a Full) the plaintiff would be barred with regard to 
Bench with the following order :— the uncultivated lands just as much as with 
Peacock, C. F.—But for the opinion, of; regard to the cultivated lands. If neither 
the two learned Judges (Mr. Justice Trevor | party should be proved to have had actual 
and Mr. Justice Norman) I should have! possession, or to have exercised rights such 
entertained no doubt or difficulty on the, as would amount to possession, or from which 
subject of this case. As to the cultivated | possession might be ihferred, the question of 
lands, those learned Judges differ from Mr. , title would have to be gone into. This 
Justice Loch and Mr. Justice Shumbhoonath | would be the case if the cause were ree 
Pundit. It appears to me that the decision | manded for re-trial of the uncultivated lands; 
of the 18th June 1860, which was passed | but Iam not sure that it will not turn out 
by Mr. Justice Loch and Mr. Justice Bay-' that the lower Courts have found as a fact 
ley, is perfectly correct; and, following that | that the ghatwals were in possession of the 
decision and the principle on which cases! uncultivated lands. This question, however, I 
of this sort ought to be determined, it ap- ! cannot enter into as a fifth Judge, «the four 
pears to me, if I can legally express an‘ other Judges not differing as to the ungulti- 
opinion upon the subject, that the decision | vated lands. If I were to give judgment 
of Mr. Justice Loch and Mr. Justice Shum- | as to the cultivated lands, and an application 
bhoonath Pundit, as to the cultivated lands, : fora review of judgment were to be pre- 
is correct. But I unfortunately differ with : sented as to the uncultivated Land, as the 
those two learned Judges with regard to:pleader for Government has proposed, I 
the uncultivated lands, because it appears | could not express an opinion on that matter, 
to me that there may be a possession of | because I should be no party to the judg- 
uncultivated lands or jungle, just as much | ment as to the uncultivated lands; as to 
as of cultivated lands. Take the instance; those lands the judgment would be that of 
of a Tea Garden in Cachar or Assad, the four Judges alone. But, upon looking 
There is no doubt that persons have bought į at section 23 of Act XXIII. of 1861, I doubt 
land from Government for Tea Gardens, who ; whether I have power to express an opinion 
are in possession of the whole, notwithstand-: at all in the case. That section enacts as 
ing large portions are jungle and wholly follows: “ If, when the Court consist- of 
uncultivated. There may be great difficulty | “ only two Judges, there is a difference of" 
in pr@ving the*possession of uncultivated ‘“ opinion upon the evidence in cases in 
lands ; and, if there is any doubt as to who!“ which it is competent to the Court to go 
is in possession, the case would probably be j“ into the evidence, and one Judge concur 
determined in favour of the party who |*“ in opinion with the lower Courtas to the 
proves title. But if. one party can prove! “ facts, the case shall be determined accord- 
that he has been in adverse possession of | “ ingly; if in a Court so constituted” (that is, 
uncultivated lands for a sufficiently long|a Court composed of two Judges) “there 
time to bar the remedy of the person who ; “ is a difference of opinion upon a point of 
‘has title, the case of the latter may be bar- | “ law, the Judges shall state the point upon 
red*by limitation, as to uncultivated land |“ which they differ,,and the case shall be 
or®jungle, in the same manner and to the |“ re-argued upon that question before one or 
Same extent as regards cyltiyated lands. Mr. “ more of the other Judges, and shall-be 
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“ determined according to the opinion of the | sorry that the mistake should have occurred, 
“majority of (ber Judges of the Sudder and that the learned Counsel should have 
“Court by whom the appeal is heard.” | had the trouble to re-argue the case fruitlessly, 
The Court by whom this appeal was heard S ° 
was not aè Court consisting of only two . 
Judges. It was a Court consisting of five,| Zhe case was accordingly re-heard before a 
who, if one of them had not unfortunately ; Full Bench, when the following judgments 
died, would have considered and passed their | were delivered :— 

judgment on all the points brought forward. , 
Mr. Justice Levinge might have expressed 
an opinion as to the uncultivated Jands| Jands of which it is admitted the defendants 
which I cannot. I therefore do not stand in| were in possession; and, secondly, as to the 
the same position as he did. It is not aj uncultivated lands. 

mere technical objection, because, when the} J; appears that the ghatwallee lands 


Judges take time to consider and consult | were originally part of the zemindary of 
together, itis possible that the opinion and Bishenpore, and for some reasons (as to 
arguments of one Judge might to some | which it is not necessary now to enquire) a 
extent influence the opinion of another: portion of the lands was given up by the 
Judge. It might have been that Mr. Justice | zemindars to the Government, and the Go- 
Levirige might have convinced Mr. Justice | vernment gave up a portion of the revenue 
Loch and Mr. Justice Shumbhoonath Pundit : assessed on the zemindary. 
that, although there mjght be great difficulty | Upon a survey of the lands which are now 
in proving possession of uncultivated lands, | in dispute, both the cultivated and unculti- 
the case should not necessarily be remanded | vated lands were included as belonging to 
to try the question of title until the question | the Government, and in the possession of the 
of possession had been first determined, or | ghatwals. The owners of the putnee of Bish- 
that the fact of possession of the unculti- | enpore claim to set aside that survey, and 
vated lands had been decided by the lower . to declare that they were entitled to the lands 
Courts, and was not open to be reversed on | both cultivated and uncultivated. They ad- 
special appeal. When the case came before ` mit that, as to the uncultivated lands, they 
me to reier it to a fifth Judge in onge, (have never been in possession, or in the re- 
queace of the death of Mr. Justice Levinge, ` ceipt of any rent since the year 1839, when 
I thought that that would be the proper! they became purchasers of ihe putnee under 
course. It dd not occur to me then that a sale for arrears. But they say that from 
I should po be in precisely the same posi- | that time the defendants (the ghatwals) frau- 
tion as that learned Judge, and to point out! dulently or dishonestly refused to pay them 
in consultation and express my views on | rent as they did to their predecessors. The 
those points of the case upon which there | defendants say that they never paid any rent 
was no difference of opinion amongst the | for the land to the putneedar of Bishenpore ; 
other four Judges. But, upon further con-| that that allegation is not true; that they 
sideration, it appears to me that this is not hold now, and have held these lands since 
a case within séction 23 of Act XXIII. of | 1839, without paying any other than the 
1861, and that the case ought to be re-argued | quit-rent which they paid to Government. 
before five Judges, of whom I will form! It is an important question (as regards not 
one, I think. that the other four Judges | only the Government, but as regards the 
ought to be the four who heard the case’ ghatwals also) whether, in respect of lands 
before, which the defendants claim to have beld as 
Therefore, without expressing any decided | part of their ghatwallee tenure, they are now 
opinion on the points upon which the learned ; to be called upon to pay, in addition to the 
Judges either differed or agreed, because my | quit-rent, a rent to the putneedar, on the 
mind is open to be influenced upon further | ground that they are a portion of the lands of 
argument at the bar, or by the opinions and | the putnee of Bishenpore. If the plaintiffs can 
arguments of my learned brothers, I mere- | make out that the ghatwals did pay rent to 
ly decide that this is not a case for a single | their predecessors, such payment as against 
Judge under section 23 of Act XXIII. of | the ghatwals would be evidence that the lands 
1861, and that it must be re-heard before a | in respect of which the payment was made 
Full Bench of five Judges. I will arrange and | was part of the putnee of Bishenpore. But 
fix an early day for the re-hearing of the case | the ghatwals could not legally transfer the 
before five Judges as above stated, Iam very | right to the lands, if they really were part of 
Vol, IH, j Lie 








Peacock, C. #.—There are two questions 
in this case, ss/: As to the cultivated 
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thè ghatwallee estate, from the Government! Domat says: “Although possession im- 
to the putneedar paying rent to the putnee- | “plies the detention of 
dar of Bishenpore in addition to the quit- | SE S47, para. «what we pogsess, yet 
rent. Therefore, as regards the ghatwals, it| " “this detention ought 
is necessary to enquire whether they did or] “not to be so understood as if it were ne- 
did not pay rent to the putneedar prior to |“ cessary to have always, either in our hand 
1839. If they did, such payment as regards | “or in our sight, things of which we have 
the ghatwals would be evidence in favour of | “the possession.. But, after possession has 
the owners of Bishenpore. But, as against | “been once acquired, it is preserved without 
the Government, ihe mere fact of paying the | “an actual possession.” 
owners of Bishenpore would not be sufficient.| The exercise of such acts of ownership 
The jirst issue that ought to be tried as to| over jungle lands as would ordinarily be 
the cultivated lands is, whether the defend- | exercised over property of that nature would 
ants (ghatwals) or those under whom they | be evidence of possession. For instance, if 
claim paid rent for any and what part of the | it were proved that the ghatwals were in 
cultivated lands to the predecessors of the | the habit of cutting or preserving the wood, 
plaintiff; and, next, whether the cultivated | gathering wax or wild honey, collecting stick- 
and uncultivated lands or any and what part | lac, &c., may all be evidence of acts of 
of them formed part of the putnee of Bish- | ownership or possession; and those whọ 
enpore, have to deal with the facts of the case‘must 
Then, as to the unéultivated lands, it is said ; determine whether the acts were referable 


that the defendants were not im possession. | to the right of property ot possession, or acts 
But the survey shows that they are in posses- , Of mere right or easement independent of 
sion, and that those lands are part of the | Possession. As, therefore, there may be 
ghatwallee lands; and, theaction being brought |.POssession of uncultivated land, as well as 
to set aside the award made in that survey, of cultivated land, the question must be tried 
there is a primd facie case in the defendants’ | Whether the defendants were in possession 
favour that they were in possession of those | Of the uncultivated lands from the year 1839, 
lands. Now, although it may be difficult in| OF for a period exceeding twelve years 
many instances to prove the actual possession | Dez before the commencement of this suit ; 
of jungle lands, it is possible to do so. The! 2nd if they had possession of the unciltivated 
civil law requires different kinds of proof | lands or of any portion of them whether 
according to the nature and quality of the | they ever paid rent for them to the plaintiff 


things to be possessed. It is laid down as | OF his predecessors. l aa 
follows in Domat’s Civil Law :— ; I think these are the only issuesgwhich it 


| will be necessary to try for the purpose of 
‘coming to a correct conclusion as to the 
final decision of this case. But, as these 
questions of fact may be difficult to be dealt 
with upon the evidence, I think it will be 
well to direct the Judge to take the case on 
to his own file, so that, in case of necessity, 
it may come up to this Court as a regular 
' appeal, and be heard and determined as well 
‘on the questions of fact as the questions of 
‘law. 

The issues are as follow :— 








“ One may possess corporeal things whether 
Pape. Bie pia: “ they be moveable or 
2130. immoveable; but, ac- 
“cording to the differ- 

“ences of their nature, the marks of the 
“ possession of them are different. Thus, 
“one may possess moveables, by keeping 
“them under lock and key, or having them 
“otherwise at one’s disposal; thus, one 
“posses$es cattle, either by shutting them 
“up, Oregiving them to be kept; thus, one 


P : SOS 
Sé EE heuse by dwelling in jt or rs/, Whether the defendants (ghatwals), 
having the keys thereof, or trusting it: or those under whom they claim, paid rent 


DÉI i H M itoe’ 

n e tenani, i by ee in iti thus, | for any and what part of the cultivated land 
one possesses lands by cultivating them, ‘to the plaintiff or his predecessers of the 

“reaping the fruits, going or coming | putnee estate ? 


a through them, or disposing thereof atl" 27 Whether the cultivated or unculti- 
pleasure. ‘vated lands claimed, or any and what part of 
The marks of possession, therefore, with | them, formed part of the putnee estate of the 

regard to property depends on the nature of ' plaintiff? i 

the þroperty. It is not necessary, in order grad, Whether thee defendants (ghatwals) 

to Prove possession, to prove an actual bodi- | were in possession of the uncultivated lands, 

Jy continuous possession,» . . {or of any and what part of them, from the 
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year 1839, or for a period exceeding twelve | when a person holds lands within a zemin- 


years before the conrmencement of this suit? | dary, but not under a zemindary title, in 
gth, Whether they paid rent for the same, | order to sustain the plea of limitation against 
or for any and what part of them, to the,the zemintlar suing to assess, he must show 
plaintiff or the owner of the putnee estate? a possession adverse to that of the zemindar. 
I should add that a tenant cannot prescribe | If he is a mere ryot, his possession is not 
against his landlord according to the English | adverse. Again, as a mere squatter, he 
law or the civil law, nor, as I understand, | cannot plead limitation. lf the plea of limit- 
according to the law as laid down in the | ation could be pleaded successfully, it would 
Sudder Decisions. be on the ground that from a twelve years’ 
Trevor, #—When this case was last be- | possession it could be inferred that a rent- 
fore the Court, I put in a written judgment, | free tenure has been created within the ze- 
and I see no reason to alter the opinion | mindary. But such a grant, if actually 
therein expressed. It appears to me that| made, would be invalid, and, as it appears 
the case should ‘be referred to the lower |to me, contrary to section 10 of Regulation 
Court for enquiry on only one point, viz., | XIX. of 1793. That, I believe, is the true 
with whom is the title to the lands in dis- | ground of the decisions in cases like Sheikh 
pute—is it with the plaintiff or the defend- | Snafaetoollah versus Joy Kishen Mookerjee, 
ants? The only party who could plead an |7 Select Reports, p. 499, and in the S. D. 
adverse possession to the plaintiff is thej A. Rep, 1850, p. 188, that the general Law 
Government. But it has never set up of Limitation is inapplicable to the case of 
an adverse possession, and the mere fact of | a person who proceeds to assess rent against 
the ghatwals having been in possession as, another holding under an alleged invalid 
tenants cannot entitle them to do so. Such | rent-free tenure, 
being the case, in my opinion, the only point | In that case, and in Degumber Mitter’s 
for enquiry is, as l have above stated, with | case, it is said that the cause of action was 
whom is the titl—with the plaintiff or the |a perpetually recurring one. I think that 
defendant; and I would send the case back | principle applies to the persons who are 
for that purpose only. now found occupying lands within the ze- 
Loch, F.—I still adhere to my former|mindary of Bishenpore. They themselves 
opinion. °I think the suit is barred by limit- | could not plead limitation in a suit to assess 
ations The plea set up by the defendants, | and declare the land to be md lands. I 
and taken together by the zemindar and the | think it makes no difference that they are 
ghatwal, is a valid plea; and, as the plaintiff | holding adjacent lands under the Govern- 
admits that, as regards the cultivated lands, he | ment. They say that the lands are within 
has exercised no rights of ownership for more | a zemindary belonging to the Government. 
than, twelve years, he cannot bring his action | Are they or are they not? That is a simple 
tô recover. issue. It may be, as a general rule, that 
With regard to the uncultivated land, how- | encroachments are to belong to the estate of 
ever, there is not the same admission made; | the landlord under whom the encroaching 
and, therefore, I think the case may go back | tenant holds. But that is a presumption 
again for the question of possession to be|capable of being rebutted. It is by no 
retried as proposed by the learned Chief | means clear that there is such a presumption 
Justice. If plaintiff's possession within |in favour of the landlord as against a strang- 
twelve years be proved, it will go far to|er. Lord Campbell, in Doe dem Baddeley 
prove his title, versus Massey, 17 Q. B. 376, says: ‘The prin- 
Norman, ~—I adhere to the opinion I} “ciple must be that the lessee is Stopped 
originally expressed in this case. With|‘‘from denying that the whole premis@s are 
reference to the arguments which have “those which were demised to him. It 
since taken place, it is necssary to add|‘‘ would be strange to say that the tenant 
that, when he case was before the Court on | “steals for the benefit of his landlord.” If 
the last hearing, Baboo Kishen Kishore | it be said that the land was taken in for the 
Ghose admitted that the Government had | landlord’s benefit, “the landlord is thereby 
not received rent specifically for these lands | “entitled as against the tenant who took, but 
from the ghatwals, defendants, who were in| “not against a third person” The zemindar 
possession. For the purpose of the plea of | of Bishenpore being liable to the payment of 
limitation, it must be assumed that these | Government revenue in respect of these 
lands are within the limits of the decennially | lands, it is exactly the same as if a contract, 
settled estate of Bishenpore. I “think that, | existed with the Goyernment. It appears to 
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Me that the Government cannot be in the 
position of being entitled to claim the Go- 
vernment revenue, and at the same time to 
plead adverse possession as against the ze- 
mindar in respect of these lands. 

I am, therefore, prepared to say that the 
Government cannot set up an adverse pos- 
session. It is clear that the Government 


` never did, in fact, assert any adverse title by 


taking rent for, or specifically asserting a 
claim to, those lands as against the zemindar. 
Had the Government actually asserted an 
adverse title to the lands as being part of 
the ghatwallee lands more than twelve years 
ago, the question would have been different. 

As to the first issue proposed by the 
learned Chief Justice (namely, whether the 
ghatwals, or those under whom they claim, 
paid rent for the cultivated lands to the 
plaintiffs or their predecessors), I see no 
objection to it, and if that issue is found in 
favour of the plaintiffs, and it is shown that 
the ghatwals ever paid rent to the now 
plaintiffs or their predecessors, they cannot 
convert what was once a tenancy into an 
adverse possession. 

Nor have I any objection to the second 
issue, Whether the cultivated and uncultivat- 
ed lands ever formed part of the plaintiff’s 
putnee estate. 

The kird and fourth issues, whether the 
defendants were in possession of the unculti. 
vated lands for more than twelve years before 
suit, and whether they ever paid rent for 
the same to the putneedar, are material ; 
because, if found against the defendant, they 
dispose of the case, even if the views I have 
enunciated are not adopted by the majority 
of the Court, 

Shumbhoonath Pundit, ¥—The ghat- 
wals hold a separate estate so long as it 
is not proved that they were the ryots of 


the plaintiff or of his predecessor ; they have ' 


a right to plead adverse possession and limit- 
ation ggainst the plaintiff. That the ghat- 
wals were originally allowed to hold as ghat- 
wals lands in quantity less than they are 
now olding wduld not alter the position of 
things, or affect the rights of the defendants, 

_ When the ghatwals pay only a qtit-rent 
in a lump sum for the ghatwallee estate, Go- 
vernment may, without any prejudice to 
the rights of the ghatwals, say that it can- 
not declare that for any particular parcel we 
get or do not get the quit-rents. Whether 
the lands in dispute are parts of the origina] 
ghatwallee tenure, or represent the encroach. 

nf€nts of the ghatwals upon the zemindary 
ands, it does not alter he, state of things, 
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Government can hold adversely to the plaint- 
iff through the gnatwats if they have held 
the lands in dispute as ghafwals. As re- 
gards the cultivated lands, plaintiff admits 
that he has not received any rents for them 
since his purchase, and so to prove any- 
thing on this point favourable to the plaint- 
‘iff, the ous is upon him. As to the un- 
cultivated portion, if the defendant likes to 
‘plead the adverse possession of a property 
! which may be legally held by plaintiff with- 
out the exercise of many ordinary proprie- 
tary rights, the defendants must prove that 
their alleged possession of these lands is 
‚Such as can legally and reasonably be called 
adverse to the plaintiff. 
I have no objection to an order of re- 
mand, directing that for lands cultivated more 
than twelve years ago, if the plaintiff likes, 
he may prove that his predecessor had re- 
_ceived rent from the defendants now in pos- 
' session or their predecessors ; and, if he can 
prove that, then those who held once as 
, tenants cannot be allowed to hold for them- 
Selves or others adverse to their former 
landlord. It may also be directed that, with 
i regard to lands brought into cultivation 
within twelve years, there would not be any 
‘question of limitation, As to the unculti- 
, vated lands, if the defendants can prove that 
they have held possession of thes® in such 
a manner as to make their holding aetually 
adverse to the plaintiff, then limitation will 
apply to the claim for this portion. If for 
‘both or any portion of them, limitation 
does not apply, then for the same the title of 
the plaintiff is to be enquired. The case is 
: to go to the Zillah Judge, and not the Princi- 
_ pal Sudder Ameen, that the decision arrived 
at by the lower Court may be appealable to 
_this Court as a regular appeal. 


The 15th June 1864. 
Present: 


i The Hop bie A Barnes Peacock, Ay, Chief 
Fustice, and the Hon’ble C. B. Trevor, G. 
Loch, J. P. Norman, and Shumbhoonath 

' Pundit, Fudges. 


` Minors—Jurisdiction of Court of "Wards (not 
affected by Act XL. of 1858). 


Case No 466 of 1865. 
Special Appeal from a decision passed dy 


Mr. C. Hobhouse, Fudge of Midna- 
pore, dated thee 21st December 1864, 


affirming, d dectston passed by Baboo 
Obhoy Coomar Dutt Roy Bahadoor, 
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Principal Sudder Ameen of that District, ' the Court of Wards to take the protection in 


dated the 27th September 1864. all cases in which they had the legal power 

£ 'to doso Regulation VI. of 1822 was passed 
Modhoosoodun Singh (Plaintif), Appellant, ` partly for the purpose of authorizing the 
° Court of Wards to refrain from taking 

erg the estate of an infant under their protec- 

‘tion. In the preamble of that Regulation it 

The Collector of Midnapore and Messrs. R. i is said: “It is moreover expedient to enable 


Watson and Co. (Defendants), Respondents. “ the Courts of Wards to refrain from inter- 


|“ fering with the estates of minors or other 
Baboos Ashootosh Dhur and Chunder tt dis ualifi d e in Casci. Where 
Madhub Ghose for Appellant. : GEN DEE 


'* they deem their interposition unnecessary or 

foe ies : 

Baboo Kishen Kishore Ghose and Messrs. R. | Ge? SE The SE GE Ge re 
T. Allan and F. S. Kochfort tor Respon- | « are hereby vested with a discretion to re- 
dents. (fran from interfering with the estates of 

The Court of Wards is not prevented by Act XL. of |“ minors or other disqualified proprietors in 
1858 from ae a oe ee i eae under their | “ cases wherein they may deem their inter- 
protection by reason ofa cercate of administration , « position unnecessary or inexpedient,” 
And in the latter part of the section it is 

This. case was referred to a Full Bench: said: “ And it will, of course, be competent 
with the following order :— “ to the Courts of Wards to assume charge of 


: , "anch estates at any time during the minor- 

lorgan and Shumbhoonath Pundit, « ity of the ere TEE 
ER GEN was heard a bett few “may have originally refrained from inter- 
any ` SEN Kee EEN Kee ei Ge “fering.” So that, as the law stood under 
GE SE GR Ge x et oe as Ae that Regulation, the Court of Wards might re- 
aie of i gc Kë EE ee frain from taking an infant and his estate 
property, notwithstanding that a Civil Court DEE 


at any time to assume charge of the estate. 
guardian under Act XL. of 1858 has been Then, was it the ean Act XL. of 
appointed) ben formerly been before a Divi- 1858 to deprive the Court of Wards of the 
sion Court, who BEG. 50 eat Win Annet power which they had under the Regulation 
Without expressly deciding the point, they 


‘gee oe | above referred to ? Section 2 of the Act says: 
had apparently intimated an opiniom initie Except in the case of proprietors of estates 


ae eg GE paying revenue to Government, who have 
q y important one, ant ' been or shall be taken under the pro- 


Cou by the Poth section of the Satse “tection of the Court of Wards, the 
d ? 4 ature i e case of the persons of all minors (not 


24 ae e SC a E di being European British subjects) and the 
Seite gre Than two Judges can beton: t“ charge of their property shall be subject 
tituted to hear and d f it oe E 

stituted to hear and dispose of it, it seems j « o the jurisdiction of the Civil Court.” 
to us that such a Court shoul i be constituted The exception extends to cases of proprie- 
for the purpose. ‘tors of estates paying revenue to Govern- 
ment, which shall be taken under the Count 
of Wards. The Act docs not deprive the 
The case was accordingly heard before a Full | Gr urt of We oe en Ze SEN 

Bench, when the following judgments were | CTSS» rose ama ee, degt R 

delivered :— ' nally refrained from acting. 


e 


We are of opinion that the Court of Wards 


Peacock, C.¥.—We are of opinion that| had the power to assume jurisdiction, not- 
the Court of Wards was not prevented | withstanding the Judge had granted a cer- 
by Act XL. of 1858 from taking an infant | tificate of administration under the Act. 
and his estate under their protection by | There a person made an application for a cer- 
reason of a certificate of administration | tificate under the Act, and the application was 
granted by the Civil Cou't under Act XL. of | granted. The next of kin asked that he pight 
1858. Before the passing of Regulation | be removed. The Judge removed the manager, 
VI. of 1822, it seems that it wgs considered | and ordered the estate to be taken under the 
under the old Regulations to be the duty of authcrity of tke Collector. There was nọ 


Fa 


a 
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necessity for the Court of Wards to interfere, | Ghatwals of Kurrukpore (Eviction of)«-Mo- 
because, directly the Judge removed thej urruree istemraree holding (Definition of). 
manager, he put the estate under the Collec- R 

tor. But on the 8th January 1863 añ appeal, Case No. 299 of 1864. 

which had been preferred from that order, ° 

was decreed, and the Collector was removed 

from possession. Then, if the Court of Wards | Regular Appeal from a decision passed òy 
thought it right to assume charge, there was | /he Principal Sudder Ameen of Bhaugul- 
no necessity for their having the next of kin} pore, dated the 21st June 1864. 

to institute and incur the expense of a regu- 
lar Civil suit for the purpose of removing 
the manager. The Court of Wards, when 
they saw that the manager had been removed 
by the Judge at the instance of the next of 
kin, thought fit to prevent the estate from in- | VErsus 

curring the expense of fresh litigation, and 

assumed the jurisdiction which they had. | Rajah Lelanund Singh and others (Plaintiffs), 





Munrunjun Singh and others (Defendants), 
d ppellants, 


+ 


It' appears to me that they did perfectly Respondents. 

right.> The decree of the Lower appear : : 
ee ee ik he Mr. W., A. Montriou and Baboo Chunder 
learned Chief Justice. I think, upon e LAARNE CHOSE e EES 


point réferred to us, that the Court of Wards 
had a perfect legal power to assume charge 
of this estate and Act XL. of 1858 does not | 
in any way affect the jurisdiction of the Court , 


of Wards. 

Loch, #.—I1 concur. _The Ghatwals of Kurrukpore hold a perpetual here- 

Norman, F—1_ agree entirely on the | ditas tenure at a fixed jumma payable in money and 
point of law. I find, on referring to the i for misconduct. 
reported decision of 8th January 1863. | A “ mokurruree istemraree’’ holding is a perpetual 
that it is quite clear that, though there wee helding at a fixed jumma, e 
grave charges against the manager not! 
fully substantiated, the management by the] Tais is a suit by the Zemindar of Kur- 
manager was admittedly far less advan- rukpore, in Zillah Bhaugulpore, glaiming 
tagzous to the infant than the management | possession of Talooka Khukwara, compris- 
by the Collector. It appears to me that ing a number of villages, hitherto held by 
the Court of Wards representing the Sover- | the defendants on a “ ghafzwallee” tenure. 
eign as parens pairie for the protection of: Plaintiff alleges that the lands were held 
the interests of the infant, and for the | for certain police services; that the appoint- 
security of the public revenue, were right | ment and dismissal of ghatwals rested with 
in assuming the charge of this estate. him; that he has lately compounded with 

Shumbhoonath Pundit, F—I1 agree in| Government for a money payment in lieu of 
the judgment of the learned Chief Jus-|the police services which he was bound 
tice, one the ground that the powers of |to render through the ghatwals; and that, 
the Court of Wards do not appear to have | therefore, those services being no longer 
been takén away by any enactment, and that | required, he is entitled to resume the lands. 
the Act of 1858, giving the power to the | The defendants reply that they are not 


‘Messrs. R. V. Doyne and G. C. Paul, and 
Baboos Dwarkanath Afitter and Unnoda 
Pershad Banerjee for Respondents. 


_ Civil Court, does not contain any provision | lessees liable to ejectment, but hold a perma- 


that, on the Civil Court acting, the right of | nent tenure of the character known ‘as 
the Court of Wards to assume jurisdiction | “ghatwallee;’’ that it existed Jong before 
shall cease. the Permanent Settlement, being held at a 
fixed jumma as set forth in sunnuds derived 

directly from the represéntatives of the Bri- 

The 17th June 165. tish Government, and in compensation for 

‘service in guarding the mountainous country 
is ' and passes, which service they have perform- 
The Hon’ble C. B. Trevor and G, Campbell, | ed, are performing, and are able and willing 

$ Fudgesa e to continue to perform, 
a 


° Presen! : 
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Defendants, in support of this case, file | 


a sunnud of 17th *September 1777, given 
to them by Captain Brown, a British Officer, 
who seems to have held office of Super- 
intendent of the Forest Tracts in those 
parts, and perhaps dealt directly with the 
tenants under the zemindar during a sus- 
pension of the latter from office, such as 
was common in those days, and certainly 
occurred on another occasion when Mr. 
Cleaveland so acted in charge of the zemin- 
dary. The genuineness cf this sunnud 
is not proved by direct evidence, nor is the 
extent of Captain Brown’s authority shown; 
but we see no‘reason to doubt that the 
sunnud is genuine, supported, as it is, by 
the terms of the subsequent sunnud about 
to be mentioned; and whatever Captain 
Brown’s powers (which we must presume 
to have been properly exercised), the docu- 
ment is-the strongest evidence to show the 
then s/afus and character of the tenure. It 
is addressed to the ancestors of the defend- 
ants in the character of ghatwals, and seems 
to us to be rather a confirmation of an ex- 
isting tenure than the creation of a new one. 
It describes the tenure as a “mokurruree 
istemraree ” holding, or perpetual holding 
at a fixed jumma—the word ‘ istemraree, we 
think, referring to perpetuity in point of 
time, thé word ‘ mokurruree’ to fixity in res- 
pect of jumma. The jumma is stated to be 
Rupees 245, besides rasoom akrajat, kc. The 
conditions of service are not specifically set 
forth, gengral terms only being used. ‘That 


the tenure was at the Permanent Settlement: 


included in the zemindary of Kurrukpore, 
and that the jumma is payable to the zemin- 
dar, there is no doubt. And about the time 
of the Settlement we have the sunnud of the 
zemindar Rajah Kadir Allee certainly ge- 
nuine, and which is the strongest evidence 
of the s/a/us of the defendants at the time 
of the Settlement. For it recites that the 
ghatwals held under previous sunnud, and 
confirms them in their holding according to 
previous custom. It specifies 172 burkun- 
dauzes as the force which the ghatwals are 
bound to keep ready, details the fixed jum- 





ma to be md/, rupees 215 3 oO 
Zemindary rasocm 30 12 o 
Total Rupees 


245 15 o 


—a 


and it gives a detail of the villages included 


in the holding. The only discrepancy be- 
tween this and Captain *Brown’s sunnud is 
that the latter described the jumma as ru- 
pees 245 besides rasoom, while Kadir Al- 


lee’s specifically includes the rasoom in the 
Rupees 245; but no detail being given in 
Captain Brown’s sunnud, a mistake in a sin- 
gle word*may easily have occurred. . 
On these terms the defendants’ ancestors 
and themselves have continued to hold down 
to the present time in common with many 
other ghatwals holding on a similar tenure. 
Some years ago the Bengal Government 
attempted to resume and assess the ghatwal- 
lee lands of the Kurrukpore zemindary, 
on the ground that they were mere “police 
chakeran’”’ tenures, or lands held for 
suppoit of the ordinary police e:tablishment 
of the country, and which (the zemindars 
having been released from police duties) 
the Government might properly resume 
and assess under Regulation I. of 1793, Sec- 
tion 8, Clause 4. The result of that liti- 
gation was the decision of the Privy Council 
of 25th July 1855, by which it was deter- 
mined that the ghatwallee tenures of Kur- 
rukpore were not chakeran lands held for or- 
dinary police service, and that the Govern- 
ment had no power to resume or assess 
them, since they were included in the decen- 
nially settled estate of the Rajah. The 
Government seems to have subsequently 
called on the zemindar to furnish the service 
of the ghatwals on which the lands were held, 
But eventually a compromise was effected be- 


‘tween the Government and the zemindar, to 


which the ghatwals were no party, by which 
the zemindar engaged to pay a certain annual 
sum (10,0co rupees, in addition to the former 
jumma of the estate) in lieu of those ser- 
vices; and the Government undertook to 
perform the service through their own paid 
servants, releasing the zemindar from all 
liability on the score. In consequence of 
this arrangement, the zemindar, considering 
that he has no further occasion for the ser- 
vices of the ghatwals, has brought suits to 
oust them altogether from the lands held 
by them, and this is the first of those suits 
which has come before us, 

In the present case the Principal’ Sudder 
Ameen has decreed plaintiff’s, claim, $n the 
ground that “since the original police ser- 
‘““vice*was undertaken by Government, it is 
“a fact that the police service pleaded by 
“ defendants became abolished.” And—“ lt 
“is manifest that no service or employment 
can be forced by the servant or employer 
upon any person. On the contrary, ser- 
“ vanis or jagheerdars holding their tenuge on 
“ condition of performing some special duty, 
can, at any time, be removed; no length 


Lé 


D 
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"7 of service woutd be of any avail to them,” 
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Consequently, the defendants appeal, and the | from a distance on those terms, ande settling 


case has been very fully argued by Coun- 
sel on both sides. Jt appears that there is 
considerable variety in the tenures known 
under the general name of ghatwallee in 
different parts of the country. They all 
agree in this that they are grants of land 
Situated on the edge of the hilly country, 
and held on condition of guarding the ghats 
or passes. Generally, there seems to be a 
small quit-rent payable to the zemindar in 
addition to the service rendered, and with 
the yiew of marking the subordination of 
the tenure. But Ip some zemindaries and 
putnees these tenures are of a major, in 
others of a minor, character. Sometimes the 
tenure of the great zemindar himSelf seems 
to have been originally of this character. 
More frequently large tenures, consisting 
of: several whole villages, are held under 
the zemindar. And in other places, e. g., 
in Bishenpore, as explained by Harington 
(Analysis, Volume III., page 510), the sirdar 
and superior ghatwals have small and speci- 
fic portions of land in different villages as- 
signed for their maintenance. These last, 
says Harington, are of a nature analogous 
to the chakeran assignments of land to 
village watchmen in other districts. But 
he goes on to explain that the ghatwallee 
tenure differed essentially from the common 
chakeran in two respects ; Grat, that the land 
is not liable to resumption at the discretion 
of the landholder, nor the assessment to be 
raised beyond the established rule; and, se- 
condly, that, although the grant is not express- 
ly hereditary, and the ghatwal is removable 
for misconduct, it is the general usage, on 
the death of a faithful ghatwal, to appoint 
his son, if competent, or some other fit per- 
son in his family, to succeed to the office, 
These inferior ghatwallees seem to be 
those in which the zemindar or ruling 
power deals direct with the individuals who 
do the work, assigning them pieces of land in 
the established villages. The larger tenures 
were more of the nature of semi-military 
colonies, where a chief with his followers 
were settled down in parts of the country 
so unsafe that it could not be otMerwise 
occupied. It seems to have sometimes hap- 
pened that when the country, liable to be 
harried and plundered by freebooters from 
the hills, was almost entirely reduced to 
jungle and desolation, one of these semi- 
miliary colonies was settled down under 
Aaggrant to the chief of such character as 
that recited in this case. And, not unfre- 
quently, Afghans, Rajpoets,«and others came 


e 
geegent 


in the jungle lands, defended themselves 
and their neighbours, and brought, the lands 
into cultivation. As in the present instance, 
the exact origin of each tenure*is generally 
lost in the confusion and obscurity of the 
troublous ages which preceded British Rule; 
but in this and many other instances we 
find them existing and useful at the earliest 
periods of which we have official record. 

Here we may well notice Regulation 
XXIX. of 1814, which defines the s/a/us of 
chatwals in one district, vzz., Beerbhoom, but 
does not deal with those of other districts. 
In the-terms of the Preamble of that Regu- 
lation, the ghatwals of Beerbhoom, “ accord- 
“ing to the former usages and consti- 
“tution of the country, are entitled to hold 
“their lands generation after generation 
“in perpetuity, subject to the payment 
“of a fixed and established rent, and to the 
“performance of certain duties.” The real 
question, then, before us seems to be, are the 
ghatwals of Kurrukpore, especially the pre- 
sent defendants, of a character analogous to 
that of the ghatwals of Beerbhoom, or are they 
of a different, and of what character, e. g., 
analogous to those of Bishenpore? The 
judgment of the Privy Council of 25th July 
1855, in the case already referred to, throws 
much light on the character of the’ ghatwal- 
lee tenures of Kurrukpore, and, indead, of 
chatwallee tenures generally. As remarked 
by their Lordships, Beerbhoom immediately 
adjoins Kurrukpore, and throughout the 
judgment they seem disposed to consider that 
a strong analogy exists between the two sets 
of ghatwals, The lands, they say, “were 
“held by a tenure long before the East India 
“ Company acquired any dominion over the 
“country; there clearly was some ancient 
“law or usage by which these lands were ap- 
“propriated to remand the services of the 
“ chatwals.”’ 

They go on to observe that in the zemin- . 
dary of Kurrukpore the office of ghatwal 
was frequently held by persons of high 
rank, and that they were spoken of in terms 
such as might have been addressed to a Lord 
of the Marches with respect to a chieftain 
under his orders. . 

It appears to us that the tenure now be- 
fore us is rather analogous to those of Beer- 
bhoom than to those of Bishenpore. It is 
a large tenure of a superior character com- 
prising many villages, and it has come down 
in the defendants’ family from ancient times, 
subject to the payment of a fixed and estab- 
lished rent tothe zemindar, We can haye 
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“no doubt of the hereditary character of the 

holding. All analogy, all history, and all 
the facts,ewhich have been brought to our 
notice, go to show that, as a matter of fact, 
these tenures, whatever may have been the 
express terms of the grant, have been con- 
stantly handed down from generation to ge- 
neration. Such being the nature. of the 
tenure, are the ghatwals, under the circum- 
stances stated by the plaintiff, liable to be 
„evicted or not ? 

For misconduct and failure to perform the 
conditions annexed to their tenure they, no 
doubt, are liable to be, and sometimes have 
been, ejected, and, when so vacant, theright 
of nomination to the office, no doubt, rests 
with the zemindar. But no instance can 
be shown in which the zemindar on his own 
mere motion has ejected the ghatwal, and 
determined the tenure. We are quite clear 
that, under the established usage and 
constitution of the country, he cannot do 
so. Well, then, it is not alleged or pretend- 
ed that the defendants have committed any 
default ; that they have refused or failed 
to perform any service legally demandable of 
them. ‘They themselves do not deny their 
liability to service, but say that they are 
able and willing to perform it, 

It is npt even attempted to be shown that 
circumstances have done away with the ne- 
cesstty for the service. On the contrary, on 
the face of the plaintiff’s statement, it ap- 
pears patent that the necessity has not ceased, 
for the plaintiff has voluntarily arranged 
to pay Government an annual sum of money 
forthe performance of. those very services 
by Government servants. The conditions 
of service expressed in the papers are 
not of a proper military character against 
foreign enemies, but rather against mur- 
derers, robbers, and cattle-lifters from the 

` hills ; and it cannot be said that murder, 
robbery, and cattle-lifting have entirely 
ceased. At any rate, on these proceedings 
it seems that the plaintiff has simply chosen 
to enter into an arrangement with Govern- 
ment to perform through others the duties 
which the defendants are bound to- perform, 
-and which we have not seen that they were 
either unwilling or unable to perform. This 
arrangement is certainly no ground for for- 
feiting the defendants: estate. The contract 
between the plaintiff and the Government, 
without the authority of the Legislature, in 
no way affects the sfafws and the rights of 
the defendants. The service being required, 
they are bound to perform it ; and by custom 
they hold the tenure subject to the per- 
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formance of it. No act of Government and 
the zemindars can defeat the rights of the 
ghatwals., i i : 

In this case, moreover, we think that the 
use of the word “istemraree,” or “ perpe- 
tual,” in Captain Brown’s Sunnud of 1777; 
is, aS we have said, strong evidence of the 
then sfafus, and shows that, at that time, 
according to the belief and usage of the 
country, the tenure was of a perpetual here- 





| ditary character, and, therefore, that it would 


not be liable to forfeiture even were the ser- 
vice no longer required. We consider that 
the tenure in dispute is not a mere grant of 
land in payment of service to be rendered 
during pleasure; but.a perpetual hereditary 
holding on a fixed jumma, leaving a bene- 
ficial interest in the ghatwals with a condi- 
tion of service annexed; and that the Prin- 
Ameen’s argument that a 
man may dismiss his servant at pleasure 
has no application. 

As to the case decided by the late Sudder 
Court on 11th December 1857, that was 
one in which the ground of resumption was, 
the default of the ghatwal. That being 
proved, the resumption was valid. To that 
extent the case is an authority; but all the 
remarks beyond that point are obiter, and 
consequently not binding upon us in the 
present case. 

Whether, in the event of circumstances 
independent of any action of the parties 
having rendered the service altogether un- 
necessary, the zemindar would have power 
to levy any and what assessment in lien of 
the service, is a point which is not raised in 
this case, and on which we need not give 
an opinion. 

Altogether, then, we think that the plaint- 
e claim must be absolutely dismissed. 
We consider that the defendants hold a per- 
petual hereditary tenure at a fixed jumma 
in money and service, and that, exçept for 
misconduct on their part, they cannot be 
evicted. The appeal is decreed with costs. 





KL? 
e The 17th June 1865, 
Present : 
The Hon’ble W. S. Seton-Karr and E. Jack- 


son, Judges. 
Vendor and Purchaser—Benamee—Estoppel, ` 
gd Case No. 14 of 1465, . 


Regular Appeal from a decision passed . by. 
the Principal Sudder Ameen of Beerbhoom, 
dated the roth December 1864, 
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Ram Mohinee Dossee (Defendant), 
Appellant, 

° versus 
Pran Koomaree (Plaintiff), Respondent. 

Mr. R. V. Doze and Baboos Banee Madhub 
Banerjee and Dwarkanath Milter for Ap- 
pellant. 

Baboos Unnoda Pershad Banerjee, Onoocool 
Chunder Mookerjec, and Kalee Kishen Sein 
for Respondent. 

Suit laid at Rupees 4,000. 
A purchased bond fide and for valuable consider- 


ruree lease of an estate from B in whose favour it had 
been created by the former proprietors. HELD that A’s 
title could not be questioned by a purchaser of the 
same estate ata subsequent sale for arrears of reve- 


and the former proprietors was benamee. 


Tue plaintiff purchased, at a sale for ar- 
rears of revenue, an 8 annas share of a turuf, 


' cular individuals. 


and their Puroheet or family priest Sur- 
banund is other than a mere paper trans- 
action, though the evidence dos not dis- 
close any traces of fraud againet any parti- 
But the points on which 
the appeal has been argued at considerable 
length are as fullow:— . 

LFirst.—That it is not shown, by anything 
on the record, that the defendant Ram 
Mohinee had any knowledge of the real and 
precise nature of the transaction between 
Surbanund and the Roys. 

And, second/y, that, even if Ram Mohinee 


| ; i 
were aware of the real interest in the mo- 
ation, and registered under Act XI. of 1859, a mokur- ' Q 


nue, notwithstanding that the transaction between B , be respected. 


called Mouna Dihi, comprising no less than: 


31 mouzahs. In that turuf were two mou- 
zahs, called Ashna and Shib Ram Bali. On 
wishing to take £4as possession, the plaintiff 


kurruree held by the Roys, she is a purchaser 
for valuable consideration, and her pur- 
chase, being untainted by fraud, ought to 
This second point, though 
not decided by the lower Court, was plead- 
ed in the statement of the defendant, and 
does most legimately arise in the case as 
tried. 8 

The following are the dates and particu- 


‘lars of this case which it is necessary to 


was opposed by the defendant Ram Moni, 


nee, who pleaded possession under a mokur- 
ruree lease obtained by purchase from one 


Surbanund Puroheet, in whose favour it had. 


been created by Ishan Chunder Roy and three 
other shareholders, proprietors of the turuf, 
previous to its sale for arrears of revenue, 

Under these circumstances, the plaintiff 
Sued to obtain Aas possession of the mouzahs, 
alleging that both the mokurruree and the 
purchase were false and collusive, and that 
the Roys, proprietors, were still in posses- 
sion. 

Defendant Ram Mohinee alone appeared 
in the lower Court, and her case was that 
her purchase was perfectly onë fide, 


she further added that, even if there were 
any cdlilusion between Surbanund and the 
former proprietors as to the creation of the 
mokuyruree, her, purchase was good in law. 
The Principal Sudder Ameen gave the 
plaintiff a decree, giving his reasons at 
some length, and insisting on the “nature 
of the transaction between Surbanund and 
the Roys, proprietors, which, on the evi- 
dence, the Court thought fraudulent and 
false. In this view, the Principal Sudder 
Ameen held that Ram Mohinee could not 
derive a good title from a mokurruree, whose 
own title was founded on collusion and 


fraud. 
In appeal, it is not attempted to be argued 


that the transaction between” the proprietors ` evidence of his 


bear in mind in forming a conclusion :— 

The mokurruree was created in favour of 
Surbanund on the 18th of Choitro 126s, 
at a jumma of g71 rupees, for a bonus 
alleged ta be 3,900 rupees. 

On the 1st of Magh 1268, Surbanund 
sold the mokurruree to Ram Mohinee for a 
consideration of 1,000 rupees. 

The sale for arrears of revenue, at which 
the plaintiff became the purchaser ot: the 
turuf, did not take place until the rsth of 
Bysack 1270, or end of April 1863. p 

The evidence to the purchase of the de- 
fendant is that the sale and purchase took 
place at Moovshedabad ; and, as a bare fact, 
we can have no doubt that the transaction 
took place exactly as stated, and that on this 


genuine, and worthy of being respected ` and ` Point little need be said. 


But the first point to be enquired into is, 
what knowledge had the defendant of the real 
nature of the transaction between the Roys and 
their Puroheet, or what knowledge may a Court 
of Justice reasonably infer that she must have 
had ? 

We may here remark that there is no 
interest or connection shewn tq exist be- 


‘between Ram Mohinee and the Roys, and 


nothing whatever to lead us to think that 
these parties are acting in collusion with 
each other, or with a view to maintain the 
practical possession of Ishan Chunder Roy 
and his shareholders—a view of the case 


which was suggested in argument, 


The respondent insists somewhat on the 
witnesses, some of whom 


f 
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state that they were told to take receipts. 
' these facts disclosed by the record and urged 


frem Ram Mohinee or in her name; but that 
they were also told by Ishan Chunder that 
his possessign and Ram Mohinee’s was one 
and the same thing; but it is somewhat re 
markable that these witnesses should have 


at once brought receipts with them into | 


Court, which they were not asked to bring; 
and this allegation, that Ram Mohinee and 
the Roys were acting in concert in regard to 
the receipt of rents and delivery of receipts, 
is certainly not supported by anything else 
on the record, and no such inference can, we 
think, be fairly drawn in the case. Then, 
again, it appears that Surbanund applied for 
the registration of his mokurruree under Act 


larly applied for registration under the same 


Act and before the sale for arrears took place. | 
The Cołlector was induced to think thar, , 


as the formalities prescribed in section 41 of 
Act XI. had not been carried out, the appli- 


cant had not saved her tenure; but the Com- . 
missioner, in December 1863, held that the, 
lis not necessary fur us to fix with precision 
' the exact amount of knowledge which Ram 


applicant, Ram Mohinee, was entitled to 
registration; that the notices had all been 


served prior to the sale for arrears of revenue; 


and that the order of the Collector should 


be reversed. This oder was confirmed by. 


the Board in April 1844. 
Ish&n Chunder, too, it appears, assented 
to the transfer by a petition to the Collector. 


It is, however, urged by the respondent | 
that these*may bə mere parts of the whole | 
scheme of collusion, though this does not, 
"not shown to be related to, or connected 


. with, the former proprietors in any way: for 


appéar very probable; that there is no proof 
that the defendant Ram Mohinee is in pos- 
session ; that the Roys are still in possess'on, 


Surbanund being, it is admitted, a mere: 


THE WEEKLY REPORTER, 


89 


Rulings, 





— 


have heard nothing whatever to controvert 


by Mr. Doyne. It is true, however, that 


the sale from Surbanund to Ram Mohinee 
: was not for a very laige consideration; but, 


op the other hand, it is shown that the pro- 
fits of Surbanund from the two villages, after 
, deducting the rent, was somewhat within 
' 200 rupees after deducting all expenses. It 
"is said, too, that it is unlikely that the Roys 
ı should have given away in mokurruree the 
‘two villages on which their family residences 
‘are situated. But, seeing that they were 
indebted, they may have thought a mokurru- 
ree lease to be one way of preserving their 


‘rents from a claim for enhancement by a 
XI. of 1859 on the 11th of Magh 1268; and 
that Ram Mohinee, after her purchase, simi- 


new zemindar; and it is possible, though 
nothing of this kind is on record, that there 
may have been some agreement between them 
and Ram Mohinee regarding their dwelling- 
houses, and that they were not to be disturb- 
ed or annoyed. If there were any such 
understanding, there would be nothing im- 
proper in the same. 

On the whole. we are of opinion that it 


Mohinee had of the nature of the transaction 
between Surbanund and the Roys. It. is 
possible that she may have been aware that 
Surbanund was only a name, and that the 
real and beneficial int. rest lay with other 
parties, who assented to the transfer to her. 
But, even admitting this, we think that 
there is no reason why her purchase should 
not be respected. She, as we have said, is 


we cannot look on identity of caste, and the 
residence of her father-in-law in the same 


sham all through the proceedings; and that | village, as sufficient proof of connection for 


this failure would be tatal to the appellants’ 
claim. 

But, on this head, it is shown that Ram 
Mohinee instituted suits against ryots; 
appointed gomashtahs, and sued them for 
accounts; exercised all the acts of owner- 
ship; and, in various complaints that were 
brought before the Police when Pran Koo- 
maree was endeavouring to get has posses- 
sion, constantly appeared as maintaining her 
own rights, and was never taxed with main- 
taining in reality these of Ishan Chunder 
Roy. Jt is quite certain that in the pro- 
ceedings before Revenue and Criminal 
Authorities, there is not a word said about 


‘purposes of fraud and concealment. 
| purchase was made openly, in apparent good 
ifaith, for a valuable consideration, before 


Her 


any sale for arreats of revenue took”place, 
or was even impending; and she app¥ed for 
‘special registration, and for the isswe of 
‘notices before that event. The notices were 
served ọn the 16th of April, and the sale for 
arrears took place on the 27th; she is also 





| shown to have acquired possession, and to 


' have acted for herself on several occasions; 
nor can we put any trust in the evidence of 
, the witnesses for the ,laintiff, who would 
| have us believe that she was holding, not 
| for herself, but for the Roys. It is unques- 


this lady being a Jdenameedar for the old | tionable that, as against the Roys, Ram Mos 
proprietors. Everywhere she appears as|hinee would have acquired a good title; and 
standing on her own rights, and in appeal we that, after their ¢cis*of acquiescenceg in the 


«Á 
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transfer to her, they would have been unable 
to impugn her title. , If, then, her title would 
be good against the former proprietors, we 
see no reason why it should not stand good 
against a purchaser who never urged in the} 
ldwer Court that his purchase swept away ! 
all encumbrances under Act XI. of 1859, 
under which Act the defendant had applied 
for registry before the sale. 
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Bahadoor, Principal «Sudder Ameen of 
that Disirici, dated the asth January 
1862. 

Seetaram Sahoo (Defendant), 4 ppellant, 


versus 
Mohun Munder (Plaintiff), Respondent. 


Mr, G. C. Paul and Baboo Anund Gopal 


Paulit for Appellant. 


We must remember, too, that, although the | Mr. R. T. Allan and Baboo Kishen Succa 


transaction between Surbanund and the Roys | 
is of the nature of a sham transaction, i 
no fraud is shown to have been attempted ! 


against any one individual; and that the, 
same must be judged as any other benamee | 


transaction would be judged of, in which the 
ostensible interest lay with one party and the 


S 


Mookerjee for Respondent. 


A decree-holder cannot first sell a decree, and then 
ue out execution upon it. 


This case was referred to`a Full Bench by 
Bayley and Macpherson, FT. 

Bayley, F—Tue plaintiff sued defend- 
ant, a decree-holder, for possession of 


real with another, for, after all, the creation | certain lands, by the reversal of a sale in 
originally of the mokurruree in 1265 is of | execution of decree, on the ground that 
this character only. | plaintiff had purchased the decree under 
This view of the case is also strengthened , which the sale was made from the decree- 
by the cases reported at pages 293 and 569 | holder (defendant). Plain'iff alleges, and 
of Marshall, the principles of which deci-| defendant does not deny, that plaintiff was 
sions support the contention of the appellant both original decree-holder and the auction- 
in this suit. purchaser of the lands sold in execution of 
For the above reasons, we think the! his own decree. 
appellant bas fully made out her case; and Defendant's case is that the plaintiff does 
on the second point raised we hold that, | not prove his alleged purchase of the decree; 
even if she did know that Surbanund was | and that, even if plaintiff did, he cannot ob- 
not the real owner, the whole circumstances | tain possession by reversal of the ‘sale, in- 
of the case exhibit her as a bond fide pur- j asmuch as he did not take any steps to 
chaser, do not taint her with fraud or | notify the same to the Court, as required by 


suspicion, and justify a Court of Law in| Construction No. 


maintaining her in possession of her two 
mouzahs. 


1341 of the 17th June 
1842. 


The first Court held that the "plaintiff’s 


The appeal, therefore, must be decreed, | alleged purchase of the decree was in time; 
and the decision of the Principal Sudder | and that consequently the defendant had no 


Ameen reversed with all costs. 


The 2oth June 1865. 


Present : 


The How’ble Sir Barnes Peacock, Ei, Chief 
Fusmice, and tle Hon’ble C. B. Trevor, G. 
Loch, J. P. Norman, and Shumbhoonath 
‘Pundit, Judges. e 


Decree (Execution of—by decree-holder after 
sale thereof). 


Case No. 2001 of 1864, 


Spegial Appeal from a decision passed by 


right to execute a decree which he had al- 
ready transferred toanother. The first Court 
accordingly decreed the plaintiff's case. 

The Lower Appellate Court took the same 
view, adding that the form of notifying the 
purchase of the decree to the Court ought 
not to have been omitted, but that this omis- 
sion would not invalidate plaintiff's right. 
The Lower Appellate Court, therefore, also 
decreed plaintiff’s case. 

Defendant appeals, specially urging :— 

rst. That the Lower Appellate Court 
ought not to have found the plaintwf’s alleged 
deed of sale to be genuine, as it did not bear 

| defendant's seal. 

and, That, as plaintiff only’ purchased a 
money-decree, he could not obtain a reversal ` 
of the sale in execution, and possession of 


r. H. Richardson, Officiating Addt-| the property therebys 


- tional Fudge of Bhaugulpore, dated the 


grd. That the Court, at the time of the 


Sth June 1864, affitming a decision of | sale, had no other recorded decree-holder be- ` 
“Baboo` Hurro Chundex Chatterjee Roy ‘fore it, except defendant himself, and that 


+ 
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therefore, plaintiff’s-claim to be consider- 
ed the decree-holder is untenable. 

The firs plea was not pressed; but I may 
observe that, as there is a clear finding of fact 
by both Courts below that the plaintiff had 
proved his purchase, this Court could not in- 
interfere in special appeal with such a finding 
or fact. 

The second plea of itself is of no avail: 
for if the defendant, as decree-holder, could 
sell the land (which he did) in execution, the 
party buying his decree could do the same ; 
at any rate it is not for defendant, in such a 
position, to question the act. 

. But on the /hird plea I hold that Con- 
struction 1341 of (up June 1841 prescribes 


a proper rule of law, č. e., that it is essential , 


to the formal recognition by a Civil Court 


of the transfer of a decree that the trans- . 


ferer should certify the fact to the Court; 
and that, until such fact be so certified, the 
originally recorded devree-holder alone can 
be regarded as the decree-holder who can 
properly execute the decree by sale or other- 
wise, 

Applying this rule to this case, I am of 
opinion that this Court cannot, in this suit, 
decree possession to plaintiff; for it could 
only really de so by tne reversal of the sale 
in execution; and that sale, I hold, it cannot 


rei se in this suit for the reasons above 
given. I may add that the fact of the de- 


cree-holder being himself the purchaser 
in no way alters the case; for tnere is no 
legal prfhibition to his being the purchaser. 
[I am willing to state that plaintiff, if so 
advised, will not, by this decision, be barred 


from bringing a separate action against the | 


defendant, as his alleged vendor, for breach 
of contract; and, on the facts found below in 
this case, this view may D: pleaded to show 


that defendant ought to account to plaintiff: 


for the property which really had been 
transferred to defendant, but had been ap- 
propriated by a fraudulent act of plaintiff. 

I would accordingly decree this special 
appeal as in Zéit sutt; but, looking to the 
finding of facts below as to the real of 
the transfer of the decree to plaintiff trom 
defendant, it is a case where the appeal 
_ should be decreed without costs and with the 
decla:ation above made. 


Macpherson, F.—In this case, it was, no : 


doubt, the duty of the plaintiff (the respond- 


ent in this Court) to have taken such, 


steps on purchasing the decree as would 
have prevented the possibility of the origi- 
nal decree-holder taking out eexecuuion as 
he has done, But I do not consider that 
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his neglect of that duty is any bar to his 


applying to the Court for relief against the 
fraud which, it is found as a fact, has been 
practised ‘upon him. : 

His suit is bad so far as it seeks to reverse 
the sale which has taken placa. The sale 
must stand, and cannot now be set aside, as 
it was made strictly in accordance with the 
provisions of the law. But the appellant 
Seetaram Sahoo was guilty of a gross fraud 
and breach of faith towards the plaintiff in 
taking out execution, and purchasing these 
lands himself after he had sold his decree to 
the plaintiff; and it appears to me that a 
Court of Equity will fasten a trust upon the 
Jands so purchased, and will declare that 
the appellant holds them as a trustee for 
the plaintiff. Tne plaintiff is, in my opi- 
nion, entitled, at his option, to recover either 
(be amount realized by the execution sale 
and paid into Court, or the lands purchased 
‘together with wasilat, on making good to 
the appellant the purchase-money paid by 
him. ‘The plaintiff has elected to proceed 
against the lands, and in this suit he sub- 
stantially asks for what he has a right to, 
although he also prays that the sale in exe- 
cution of the decree may be set aside, which 
it cannot be. I think the decree ought not 
to reverse the sale, but should declare that 
the appellant Seetaram Sahoo has been in 
this purchase a trustee for the plaintiff, and 
. should order that possession of the purchas- 
ed lands be given to the plaintiff with wasi- 
lat; the amount paid by the appellant into 

Court on his purchase being made good to 

‘him by the plaintiff. With this modifica- 
tion I would confirm the decree appealed 
against. AsI differ from my colleague on 
this point, let the papers go before a third 
Judge without delay. 

Decision of Full Bench.—This is a very 
clear case. The plaintiff sues to set aside 
an execution and a sale underit. He was 
a purchaser of a decree from the defendant 
'Seetaram. It appears that Seetaram had 
‘obtained a bond trom Chumaran and others, 
br which the lands in question were pledged 
yi upon that , 
bond; and obtained a decree for the sale of - 
those lands. Previously to the decree being 
obtained, and whilst the suit of Seetaram 
was pending, the plaintiff purchased from 
Chumaran and others (the defendants in 
that suit) the hands in question ; and, in 
order to prevent the lands which he had so 
| purchased from being taken in execution of 
‘the decree, the plaintiff purchased the decree 
from the defendant Seetaram ` and that fact ` 
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(as has been found by the Court of first 
instance) was not disputed. Having sold 
the decree to the plaintiff, the defendant, 
notwithstanding, took out executi¢n as he 
would have done if the decree had not 
been sold ; and then he says to the plaintiff, 
“ You cannot upset my execution, because 
“you did not comply with Construction No. 
“ 1341 of the 17th June 1842.” But that 
Construction was never intended to enable 
a. person in the position of the defendant 
Seetaram to commit a fraud by first selling 
a decree, and then suing out execution upon 
it, 

We think that the decision of the first 
Appellate Court must be affirmed With costs. 


—— 


The 21st June 1865, 
Present: 
The Hon'ble Shumbhoonath Pundit and G. 
Campbell, Judges. 
Vendor and Purchaser—Benamee—Estoppel. 
Case No. 1502 of 1864. 

Special Appeal from a decision passed by 
the Fudge of Midnapore, dated the 
21st March 1864, affirming a decision 
passed by the Principal Sudder Ameen 
of that Disirici, dated the roth Decem- 
ber 1863. , 

Luckhee Narain Chuckerbutty (Plaintiff), 
Appellant, 
Versus 
Taramonee |Dossee and others (Defendants), 
Respondents. 
Mr. R. T. Allan and Baboo Bungshee Doss 
Seal for Appellant. 


Baboos Unnoda Pershad Banerjee, Dwar- 
kanath Mailler, Hem Chunder Banerjee, 
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sion is good in law, it will decide the case, and 
we need not go farther Into this and other 
points, ° 

Plaintiff sues to set aside a mokurruree 
crea‘ed by his vendor from whom he pur- 
chased the estate by private sale. The deed 
of sale recited that the mokurruree was a 
mere beriamee created in ‘fraud of creditors, 
and that the vendee might set it aside. The 
vendee had, therefore, full notice of the en- 
cumbrance. 

The defendant, pleading a dond Jide holding, 
alleges that the plaintiff’s vendor has publicly 
admitted the reality of the transaction ina suit 
in a Court of Justice, and that is found to be 
SO, 

It is quite clear that, if the plaintiff's al- 
legation be true, the deed of mokurruree was 
a fraudulent one; and the Judge, holding 
that the plaintiff's vendor could not have 
come into Court on such an allegation; consi- 
ders that the plaintiff himself is also similarly 
affected, and dismisses his suit. The leading 
case on the question of pleas of fraud of this 
kind is that of Trilochun zersus Obhoy 
Churn, decided on 28th December 1859, and 
in that decision we entirely concur. The 
effect of the decision is that a party cannot 
plead his own fraud, and that the party who 
makes that allegation must fail. If the 
plaintiff alleges that the deed is dond fide, 
and the defendant pleads that it is a frënd 
to which he was a party, the plea cannot be 
heard, and the plaintiff must have a decree. 
If the plaintiff alleges that he andethe de- 


- — 


: fendant were equally parties to the fraud, he 


cannot bə heard, his suit must at once be 
dismissed. The case quoted and other cases 


sufficiently establish that the heirs of the 


and Mohesh Chunder Chowdhry for Re-, 


spondents, 


do so, unles#they are themselves the defrauded parties, 
and seek oplief from the fraud. 

THis case involves a somewhat nice point, 
and has been complicated by the proceedings 
of the Judge who first overruled the decision 
of the first Court, and remanded the case 
for trial on another issue; but, on the case 





e ' any distinction, 
A party cannot allege or plead his own fraud. Nor oe : 
can his EE or private purchasers from him; tives are equally bound, and that the plaint- 


iff is bound. The exception is only when a 


fraudulent parties representing them are 
equally bound with the original parties. The 
only distinction sought to be drawn in this 
case is that the present plaintiff is not an heir, 
but a private purchaser. We cannot draw 
We think that all representa- 


plaintiff is himself a defrauded party, and 
comes into Court for relief from a fraud 
against himself perpetrated by his vendor in 
collusion with the other pary. Thi8 would, 
we think, be the cas2 of a purchaser at a com- 


| pulsory execution-sale ; because the fraudulent 

transfer would be, in fact, a fraud committed 
both against the creditor and against the exe- 
cution-purchaser. It may also be that, if 
j-laintiff's vendor had d@frauded him by con- 
cealing this tenure altogether, and inducing 
him to give valuable consideration in i gnorance 


again coming before him after remand, se:ms | 
to have returned to the doctrjne which he 
had before overruled, and decided the case on | 
that point without going into the addi- 
e tion? issue on which he had ordered the re- 
mand. If, however, the Jydgg’s last deci- ! 
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of it, he might, on proving such a case, have 
a good action against both the parties who 
created (ie fraudulent tenure. But in this 
case he cagnot say this—on the face of his 
d‘ed of sale, he was made aware of the 
tr nsaction. 

We think, then, that plaintiff stands sim- 
ply in the shoes of the vendor, and that both 
the vendor and his present representative 
are equally incompetent to come into Court, 
alleging the vendor’s fraud. If it were other- 
wise, a fraudulent party himself precluded 
from bringing a suit, might cure all defects by 
simp'y setting up a purchaser under himself, 
while he would obtain through a purchaser 
the value of a good title. We dismiss the 
appeal with costs. 











The 21st June 1865. 
Prestul : 


The Hon’ble Shumbhoonath Pundit and G. 
Campbell, Judges, 


Mahomedan Law—Restitution of Conjugal rights 
—Divorce—Dower—Adultery (charge of)—IJI- 
treatment of Wife. 


Case No. 2454 of 1864. 
e 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of Kamroop, 
dated the 7th June 1864, affirming a deci- 
ston passed by the Sudder Moonsif of that 
District, dated the 28th December 1863. 


Jaun Beebee (one of the Defendants), 
Appellant, 


VET SUS 


Sheikh Moonshee Beparee (Plaintiff), 
Respondent, 


Baboo Obhoy Chunder Bose for Appellant, 


No one for Respondent. 


A charge af adultery by a Mahomedan against his 
wife does not operate as a divorce, though, if false, it 
might be an item of ill usage towards making up a 
sufficient answer to his claim for restitution of conjugal 
rights. The husband cannot enforce his right to his 
wife till he pays the dower, in the absence, that is, of 
any sufficient answer to his claim. II treatment by 
him and his second wife would justify the first wife in 
leaving him. ° 


Tuis is a suit by a husband fqr restitution 
of conjugal rights. The parties are Maho- 
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medans, and it appears that the plaintiff has 
another wife. 


The wife pleaded :— ` _ i 


(1.) That plaintiff has charged her with 
infidelity and proved it: and that this oper- 
ates as a divorce. 


(2.) That 
dower. 


(3.) That plaintiff torments her on ac- 
count of his having a second wife: and that 
he merely brings the suit out of spite. 


plaintiff has not paid her 


- It seems that. the wife brought suits for 
maintenance and dower; the suit for main- 
tenance d dismissed—that for dower 
decreed. nthe present suit, plaintiff says 
that he is ready to pay, and has tendered 
the dower; but the wife will not receive 
it. 


On hearing the special appeal of the wife, 
we think that the Courts below have rightly 
held that a charge of adultery does not 
operate as a divorce, though a false charge 
might be an item of ill-usage towards 
making up a sufficient answer. A true 
charge would be no step towards such an 
answer. 


As respects non-payment of the dower, the 
Court below says that it has been paid: and 
in that there seems to be some error which 
we correct by directing that the two decrees 
are to be treated as cross-decrees, and to be, 
as it were, set off against one another. The 
plaintiff cannot enforce his right to his wife 
till he pays the dower, in the absence, that is, 
of any sufficient answer to his claim. For 
though it is not one of the written grounds 
of special appeal, the allegation of torment 
by plaintiff and his second wife is, we think, 
so essential a plea that it must be tried; and 
as the lower Courts have not tried it, we 
remand the case to the first Court with a 
direction that it will frame and try gn issue 
to find whether plaintiff, by his real treat- 
ment of, and conduct towards, his Wife, has 
given her sufficient ground*for leaving him. 
A woman who marries a Mahomedan knows 
that fre may have more than one wife; but 
if he marries a second wife, and they make 
the position of the first wife unreasonably 
hard and disagreeable, she would be justified 
in leaving. In this case, we should hope 
that the parties may find it best finally to set 
their respective decrees against one another, 
and so end the matter. In that case} the 
remaining issue need not be tried. E 


The case is remanded accordingly, 


4 Cf . 





The 21st June 1865. 


Present.: ; e 


The Hon’ble C. Steer and W, Morgan, 


Judges, i 


Limitation—Snits against depositaries—Oral ' 


evidence of deposit sufficient. 


Case Nọ. 4251 of 1864. 


Special Appeal from a decision passed by the 
Judge of Rungpore, dated the rst August 
1864, reversing a decision passed by the 
Principal Sudder Ameen of that District, 


dated the grst March 1864. 


Rutton Monee Debia (Plaintiff), Appellant, 


Versus 


Gunga Monee Debia Chowdhrain and others 
(Defendants), Respondents, 
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Where there is some relation of 





ol. But this 
incorrect, 


‘trust, whether the property ig given in 


. mortgage or pawn, or simply deposited for 
safe custody, the section appfies. Again, 
the Judge remarks that only oral evidence 
is given of the deposit. But this, if credible, 
is not insufficient, and" nothing is stated 
| against the credibility of the witnesses who, 
‘in the Principal Sudder Ameen’s judgment, 
are described as “respectable witnesses cited 
by the plaintiff and the defendant Gunga 
Monee.” Whether the estate of Kashee 
Chunder alone or both estates are liable, 
is a distinct question, which may also arise 
for decision if the Judge finds in the plaint- 
iff’s favour that this was not a loan. but 
The decision of this will de- 
pend upon whether the deposit was with 
Kashee Chunder alone, or with him on his 


Baboos Unnoda Pershad Banerjee, Onoocool | own behalf, and as managing the affairs of 


Chunder Mookerjee, and Khetter Mohun 


Mookerjee for Appellant. 


Mr. C. Gregory and Baboo Debendro 
Narain Bose for Respondents. 


Clause 15, section 1, Act XIV. of 1859, applies where 
there is some relation of trust, whether the property is 
given in. mortgage or pawn, or simply deposited for 


safe custody. 


Oral evidence of the deposit, if credible, is not in- 


sufficient, 


THe suit is apparently barred by limit- 
ation, more than three years having‘ elapsed 
from the time of the loan, and no written 
acknowledgment being shown. The alleg- 
ed entries of payment of interest in the 
defendant’s -books are clearly insufficient to 
satisfy. the 4th section of Act XIV. of 18509, 
which requires a written and signed acknow- 
ledgment to avoid the Law of Limitation. 
In the judgment of the Court of first in- 
stance, reference is indeed made to an order in 
one of the books of the 7th Pous, which 
is said to be signed by the defendants with 
their own hands; but the purport or terms 
of that entry do not clearly appear. The 
Lower Appellate Court holds, differing from 
the judgment of the first Court, that the 
money was not deposited, but lent. We 
cannot disturb the finding of facts, bat we 
are not Satisfied that the judgment procezds 
upon a correct apprehension of the law, 
and we shall, therefore, remand the case for 
re-trial by the Judge, both parties being at 


' liberty to produce whatever, evidence they 


may think fit. 

Réferring to clause 15 of section 1 of 
th€ Act, the Judge states that it does not 
relate to. “money given-simply to take care 





the widow and miner son of Kalee Chun- 
der. The books kept under Kashee Chun- 
dere management, even if fraudulent as be- 
tween him and his relation, as is suggested, 
are not stated to be in any way false as te- 
gards the plaintiff’s claim to recover. 

We remand the case to the Lower Appel- 
late Court, 


The 21st June 1865. ) e 
Present: 
The Hon’ble H. V. Bayley and E. „Jackson, 
Judges. 


Jurisdiction—Possession of land—Awards' of 
Deputy Magistrate—Alluvial lands— Meaning 
of ‘* fordable.”’ 


Case No. 9 of 1865. 


Regular Appeal from a decision passed by 
the Additional Fudge of Dacca, dated the 
29th September 1864. 


Juggobundhoo Bose (one of the Plaintiffs), 
Appellant, 


Versus 


Gyasoodeen and others (Defendants), 
Respondents, 


Baboo Chunder Madhub Ghose for 
Appellant. 


Baboos Dwarkanath Mitler, Sreenath Doss, 
and Romesh Chunder Mitter for Respondents. 


Suit laid at Rupees 1,565. 
Case No. .15 of 1865, 


Special Appeal from a decision passed by 
the Additional Fudge of Dacca, dated 


186 5. Civil 
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the 2$th September 1864, affirming a de- | Juggobundho Bose with others was plaintiff, 


cision passed by" the Principal Sudder 


;and Syed Banoo Ameen and others, defend. 


Ameen of that District, dated the r gih Feb- ; ants; and the claim was-by plaintiff for bee- 


ruary 1864. 


Issur Chunder Sein and others (Defendants), 
Appellants, 


Versus 


Kalee Doss Hajrah and others (Plaintiffs), 
Respondents. 


Baboo Onoocool Chunder Mookerjee 
for Appellants. 
Baboos Sreenath: Doss and Romesh Chunder 
Matter for Respondents. 


An award by a Deputy Magistrate under section 318, 
Act XXV. of 1861, is not an award of acompetent Court 
under section 14, Act VIII. of 1859. 


‘A river that can be crossed zig-zag in the dry season | 


only when the water is breast-high, and the main stream 
of which is.indubitably on the other side, is not a “ Jord- 
adie”? stream within the meaning of clause 3, section 4; 
Regulation XI, of 1825. è 

THESE two cases -have been heard to- 
gether. 

In the Regular Appeal, the Judge record- 
ed the following decision :— 

“The plaintiff in this case sued in the 
“Court of the Principal Sudder Ameen of 
“ Furreedpore for possession of certain lands 
“by reversal of an order under section 318 
“of Act XXV. of 1861. 

“The defendant urges that he had insti- 


“tuted a suit for the same land in the Court | 


“of the Principal Sudder Ameen of Dacca. 
“A Civil “Court Ameen, being deputed to 
“‘inyestigate, found that the land sued 
“for in this suit was indentical with that 
“sued for in Dacca. The Principal Sudder 
“Ameen of Furreedpore, therefore, trans- 
“mitted the case to the Judge of Dacca, 
“by whom the case was transferred to 
“this Court for order. The plaintiff pe- 
“ titioned this Court to the effect that the 


“ Ameen’s report was erroneous, and request- |! 
7 q | that a competent Court had already held the 


“ed the case might be sent to Furreedpore. 

“This Court declined to comply with this 
‘petition, and when appeal case No. 599 of 
“1863 (ù. e, special appeal No. 15 of 1865) 
“was heard, it was admitted that the deci- 
“sion therejn should govern this case, there- 
“fore, for the reasons given in my decision 
“this day in Appeal No. 599 of 1863, this 
“case is dismissed with costs.” 

In the above Regular Appeal now before 
us, the original suit was No. 7 of 1863 be- 
fore the Principal Suddes Ameen of /urreed- 
pore; and the plaint was filed on the znd 
February of that year, : 


Vol, IL, 


; gahs 533-64 cottahs of land as situated in 2ths 
, of the 14-anna share of zemindary No. 2 of 
the Dacca Collectorate. 
The allegation was that the land claimed 
was an alluvial re-formation of diluviated 
land of one Manick Khan, and the suit was 
| for possession, to reverse an order of the De- 
| puty Magistrate of A/adareepore, in Zillah 
| urreedpore, passed under section 318 of Act 
| XXV. of 1861, retaining in possession Gour 
eons Doss and others, who claimed the 

identical land in dispute as part of their 

talook Kesubpore and chur Kesubpore, of 
| Zillah Furreedpore, re-formed on the site of 
i the original diluviated lands of their talooks. 

Defendant, Kalee Doss Hajrah, urged in that 
case that the Principal Sudder Ameen of 
Furreedpore had ao jurisdiction, as in another 
i case, which is here special appeal No. 15, it 
‘had been found on the investigation of a Court 
Ameen, accepted by the Principal Sudder 
Ameen of Dacca, that the lands belonged 
to Zillah Dacca. On the merits, the defend- 
ant claimed the lands as in kismuts of his 
land chur Muddun Sunker, Government 
lands purchased at auction by defendant from 
| Government, 

Defendant Gour Chunder Doss claimed 
| the lands (as before remarked) as part of his 
| talook Keswbpore and chur. Kesubpore in 
Zillah Furreedpore, and relied on his posses- 
sion ‘as maintained by award of the Deputy 
Magistrate of Madareepore under section 
318 of Act XXV. of 1861. 

The Collector of Dacca, who was made a 
defendant, pleaded that the Jands were held by 
a competent Court, that is, by the Principal 
Sudder Ameen of Dacca, to lie in Dacca b 
and that, under section 14 of Act VIII. of 
1859, that fact fixed the jurisdiction in Dacca. 


On the merits, the Collector also pleaded 





lands to be those of defendant, Kalee Doss 
Hajrah, as Chur Aluddun Sunker, foemerly 
a Government khas mehal of Dacca; that 
this decision of the Principal Sudder Ameen, 
in fact, duly and legally reversed the award 
of the Deputy Magistrate of Furreedpore in 


| favour of Gour Chunder Doss; and that the 


lands were all along lands of Government 
till sold. 


These were the pleadings in the gase 
which form the subject of the regular ap- 
peal before us, and the decision has bee 
before cited. e o 
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There the] othe: Court than that of the Principa? Sudder 


plaintiff was Kalee Doss Hajrah, and the de-! Ameen of /'urreedpore Could take jurisdic- 


fendant was Gour Chunder Doss. 

"The pleadings were substantially the. 
same ás above. The first Court (Princi- 
pal Sudder Ameen of Dacca) gave plaint- 
iff a decree on the 1gth February 1863. 
The Principal Sudder Ameen held that, as ' 


a reference to the oficial maps of the civil 


jurisdictions of Dacca and SL urreedpore 
shewed that the lands in suit were in Dacca, 
he had jurisdiction ; and that this was con- 


firmed by the reply of the Collector to an 


enquiry by the Principal Sudder Ameen, 
whether the land in suit was in Dacca or 
Furreedpore. 

The Principal Sudder Ameen then refers 
to the map of the locality made by the Civil 
Court Ameen, and accepts the evidence it 
affords that the flowing stream of the Pudda 
divides the lands in suit from defendant’s 
main land, and adds that he saw no discre- 
pancy as to boundaries between the Ameen’s 
map and that filed by the parties. 

The Principal Sudder Ameen notices fur- 
ther that the map shows that the only way in 
which the river can be crossed oz defendant's 
side is by going breast deep in a zig zag 
direction over the higher lumps of land 
which may be at the bottom of the bed of 
the river, and that only at the dry season 


and in the one direction only; while clearly , 


only shallow water divides plaintiff's land 
from that in suit. The Principal Sudder 
Ameen finds this view further supported by 
all the evidence on the record, and refers to 
other probabilities in plaintiff’s favour, from 
proximity of other pieces of chur, &c. The 
Principal Sudder Ameen accordingly gives 
plaintiff a decree subject to any arrange- 


ments to be made at the settlement, and re- | 


verses the order of the Deputy Magistrate of 
Madareepore giving possession 
ant. 

Defendant appealed. 

The Fudge on that appeal finds very clear- 
ly on, the evidence that the land in suit is 
on the Dacca side of the Pudda, and is zoé, 
therefore, either in the jurisdiction of the 
Furreedpore Court or part of defendant’s 
talook, The Judge accordingly dismissed 
defendant’s appeal. 

We have a special appeal against this deci- 


‘tion. On this plea we may at once remark 
that a ruling of a Full Bench of five Judges 
has held, on the.zoth June 1865, that such 
an award by a Deputy Magistrate is zo% the 
award of a competent Court under section 
14 of Act VIII. of 185g; and this renders 
any further consideration of the other argu- 
ments upon this plea unnecessary. We wish, 


' however, to add that there is no material or 


substantial difference to our minds between a 
Principal Sudder Ameen “/fransmitting” 
a case to the Judge, and the Judge then de- 
ciding it as here, and a Judge who admit- 
tedly has jurisdiction both in Dacca and 
Furreedpore, “calling for? a case, and de- 
ciding it by that process, of the legality of 
which there is no doubt. We think, therefore, 
that this is a frivolous objection. 

Then in the regular appeal, and to a cer- 
tain extent also in the special appeal, the plea 
is that, as it is found that people could cross in 
the dry season on defendant’s side, it is “ ford- 
able” in the sense of clause 3 of section 4 of 
Regulation XI. of 1825; and thus defendant 
has as much right as plaintiff. A case is 
stated to have been decided in support of 
this view of what “fordable’” means. But 
it is not specified or handed to us, 

Now, on the evidence laid before Se we 
are unhesitatingly of opinion :— 

rsi. That the Faree Pudda Nuddi, 
main stream cf the Pudda, is on 
Furreedpore side. e 

andy. That the water on the Furreedpore 
side can only be forded at any time by-fol- 
lowing, not any direct or usual ford 
straight from side to side, but only by tak-. 
ing, in a zig-zag direction, advantage of the 
higher portions of the bed of the river, and 


or 
the 


that even only with the water breast-high ; 
to defend- | 
‘a shallow, 7. e., water varying from 1 to 2jths 


while on the other or Dacca side is generally 


cubits only. It is argued that, if, even in 


, this way, a person can get across, it isa ford- 


able’ stream, and defendant can claim the 
land under the words of Regulation XI. of 
1825. The construction of a law must, 


ı however, in our mind, be reasonable, or to 


use the words of Dwarris on Statutes, 
page 550, Edition 1848, “to construe 
ı “the words accordipg. to the subject- 


sion, and the main point argued before us in : “matter in such a sense as to produce a 


the special appeal is that the Deputy Magis- , 
trate of Furreedpore was a competent Court, 


der section 14 of Act VIIL of 1859, to! 


-hx the jurisdiction by his award under 
section 318 of Act XXV., ef 1861; that no 


“reasonable effect, and with reference to 
“the circumstances of the particular trans- 
“action.” Again, ‘that interpretation is to 
be accepted which does not zw/end a wrong 

page 551. Further, in page 552, “not the 
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word of the law, but the sense and reason ” | attaching their property. The Principal 
are to be looked to. The law is to be Sudder Ameen has now considered this 
interpreted, “not according to the letter, but ' point, and has decided hat, as the special 
according to the meaning.” Now, if with appellant asked for the attachment of hfs 
the fact befdte us that the main stream of the witnesses’ property on the 29th April, the 
great river Pudda is on the Purreedpore side, "dag on which the case was decided, the 
that there is no general plainly recognized Court was right to reject his petition. This 
direct ford there, while on the Dacca side 'is objected to on special appeal. We find 
there is, without a shadow of doubt, only very . that, after the issue of summonses on the 
shallow water and properly fordable in the, witnesses without any effect, the special 
reasonable and ordinary term of the word,! appellant, with permission of the Court, 
would it be just or rational to withhold from ; took out warrants for their arrest return- 
plaintiff his decrees ? able on the 28th April, and on that date the 

Under these c.rcumstances we are clearly Nazir returned them with a report that the 
af opinion that we must decide entirely in | Witnesses could not be found. The special 
favour of plaintiff’s case. appellant on the next day, the zgth, asked 

We, therefore, do so, and dismiss tne re- , that their property might be attached. The 
cular and special appeals accordingly, beth Sudder Ameen simply refused the request, 
With cos's, and decided the case on that very day 
i against the special appellant. We do not 
„agree with the Principal Sudder Ameen 
that this was a proper mode of proceeding. 
‘Under the law, the Sudder Ameen should 





The 22nd June 136s. 


Present: d ; 
‘have enquired whether the witnesses were 
The Hon'ble H. V. Bayley and E, Jackson, ' material witnesses, and there seems but little 
Judges. ‘doubt that they were most material, and, if 
Witnesses (recusant)—Attachment of their BE Klo material, ae should SE complied 
property. with the special appellant’s request. His 


| proceedings simply refusing this request was 
illegal, and it is surprising to us that the 
Principal Sudder Ameen should have up- 
held such improper proceedings The judg- 
ment of the Principal Sudder Ameen must 
be reversed, and the case remanded to him 
in order that it be sent back to the first 


Case No. 4.1 of 1865. 


Special ‘Appeal From a decision passed by 
the Principal Sudder Ameen of Mymen- 
sing, dated the 21st December 1864, modi- 
fying a decision passed by the Sudder 
Ameen of that District, dated the 29th 


April 1363. E ' Court to proceed according to law as above 
Sheikh Jafur (one of the Defendants), | directed in the matter of these witnesses. 
Appellant, , The Principal Gudder Ameen should take 
l this case out of its turn, and decide it in two 
versus months. 
‘Gooroo Pershad Doss Potedar (Plaintiff), 
Respondent. 
Th d 865. 
Baboos Onoocool Chunder Mlookerjee anà peed Sete 
Kishen Dyal Roy for Appellant. | Present: ; 
Baboos Debendro Narain Bose and Bhuggo-. The Hon'ble H V. Bayley and G. Campbell, 
butiy Churn Ghose for Responder t. Judges. is 


. A Court should not refuse, in the application of a 
party, to compel the attendance of his recusant witness- 
es, being material witnesses, by attaching their property. 


Tuis case has been already once remand- 
ed in order that the Principal Sudder Ameen 
should take into consideration the objections 
urged by special appellant Jafur, 
appeared as respondent in the Lower Appel- 
late Court, and, under section 348 cf Act 
VIII. of 1859, urged tbat the first Court 
had not, as requested by him, compelled the 
altendance of. his. recnsant witnesses by 


who 
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Allegation of joint ancestral property®- 
Onus probandi—Real nucleus. 


: Case No. 356 of 1864. 
: Regular Appeal from a decision passed by 
Moulvie Mohamed Nazeem Khan Baha- 
door, Principal Sudder Ameen of Mymen- 
sing, dated the 25th June 1864. 
Dukeena DaBee (Plaintiff), Appellant, 
versus i 
Kishen Chunder Sandyal 


(Defendant), >. 
Respondent. : 


"r 


98 ' Gil . 


” Baboos Sreenath Doss and Kishen Dyal 
Roy for Appellant, 


Mr. R.V. Doyné and Baboos Unnodaper- 
` shad Banerjee and Dwarkanath Alitter 
for Respondent. 


Suit by widow of defendant’s brother for half share 


of an alleged joint ancestral property. Herp, under | 


the circumstances of the case (the plaintiff making a 
stale claim), that very moderate proof was sufficient 
from the defendant. The defendant’s evidence and the 
plaintiff’s own conduct established that the original es- 
tate which was the nucleus uf the subsequent acquisi- 
tions was the mother’s estate, and the acquisitions of the 
defendants made after the mother’s death upon the 
estate to which he had succeeded after her. 

THIS case was remanded on the 18th 
March 1863, the plea of limitation being 
over-ruled, and it is now tried on the merits. 
The lower Court has found for the defendant 
Kishto Chunder. 

The claim is one by the widow of defend- 
ant’s brother, alleging that she is entitled 
to half the estate held by him in land and 
money of considerable amount. 

The defendant alleges that the plaintiff 
already holds half of the only patrimonial 
inheritance of the family, a piece of bromut- 
ter land of two poorahs in Bolabita; all the 
rest is the property of the mother (who 
survived plaintifi’s husband Mohesh, and to 
whom, therefore, plaintiff is no heir) and de- 
fendant’s own acquisition. 

The Principal Sudder Ameen finds that, 
in truth, the father Gooroopershad was a poor 
man, who died long ago, leaving nothing 
material beyond the piece of bromutter land 
before referred to; that the mother Koo- 
maree was the daughter of a rich zemindar ; 
that she received much from the father and 
mother; and during a long widowhood ac- 
quired much more for herself, and not for her 
sons; that the defendant succeeded his 
mother, and made acquisitions on his own 
account—hence the property claimed belongs 
to the defendant, and that plaintiff has no 
right o share it, although, in mere food as 
the son of his mother, her husband, no doubt, 
lived ire commensality with his mother and 
brother, . e 

Plaintiff's case being consequently dismiss- 
ed, she appeals. : 

The case is one of some difficulty from the 
“obscurity and, to some degree, _ conflicting 
character of the evidence. [he plaintiff 
seeks to throw the onus of proof wholly on 
the defendant, and her case is that he has 
not satisfactorily proved the separate acqui- 
siti6ns, especially as he has not produced 
Se family accounts, Defendant’s Counsel 

“on the other hand quoteg a case of rth No- 
e + 
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į vember 1863 (Sutherland’s Reports,’ Special 
' Number, page 57) in which it was decided 


i that, notwithstanding commensality in food, 
lif there was no joint ancestral property to 
i form the nucleus of subsequent *acquisitions, 
i joint property and joint acquisitions are not 
i to be presumed, but must be proved. De- 
: fendant urges that the-same rule applies 
when the patrimonial property is so small 
as to afford the barest means of subsistence, 
and gives no real nucleus for the acquisi- 
‘tions; and he argues that in this case that 
was the character of the patrimonial pro- 
. perry; that it was not converted into funds 
for speculation, and thus for acquisition, but 
iia intact; and that, therefore, in this 
| case plaintiff must bear the burden of proof 
` under the precedent cited. 
How the onus may require to be placed in 
each case depends upon the facts which may 
be discovered to be the peculiar facts in it; 
and that can only be properly declared when 
i the evidence has been gone into ; but we think 
| that a plaintiff, coming into Court, as does 
the present plaintiff, very many years after the 
| transactions to which the claim relates, and 
after she has for very many years quietly 
submitted to an entire deprivation of her 
i alleged rights (where there is too, as here, a 
deed showing this recorded by herself, and 
those of her relations much intefested to 
prevent her alleged rights being impugmed), 
| one cannot expect the other side to furnish 
such clear and positive proofs as in the 
case of recent transactions. In ¢his view, 
however much the burden lies on the defend- 
ant, we shall be satisfied with a moderate 
amount of proof on his part. 

It appears that the father of the brothers ` 
named Gooroopershad was, without doubt, a 
poor Koolin Brahmin from a different part of 
the country, who came over into Mymensing, 
married one Koomaree, the daughter of a rich 
zemindar, and settled there. We are not in- 
formed exactly when he came and married, or 
even when he died; but from all that we 
learn, it appears that he died when the two 
sons were mere infants. We may, therefore, 
presume that he could have lived but a few 
years after his marriage, as far as can be in- 
ferred from other facts, such asthe age of 
Mohesh Chunder when he died, vz., at the 
age of 22. Gooroopershad, the father, seems 
to have died somewher: about 1230 B. S, 
It is clear, too, that, after plaintiff’s husband’s 
death, plaintiff lived in the house of her own 
mother, and not with Koomaree, the mother 
of her husband Mohesh, and brother-in-law 
Kishto. Then comes the question did Gooroo- 
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pershad have sufficient property to givea real | There is not a single instance shown to us 
nucleus for acquisiñons? It is clear to us that | of her having signed or acted, and spoken as 
he did nowhimself make any tangible acquisi- | mother and guardian, which is, the usual 
tions. The plaintiff relies on the evidence of | course when the position is such. There 
an old family servant Ramkessub, now in the ; seems to be reason to believe that, when her 
service of her own family, who states that song were mere infants, she took one or two 
Gooroopershad left 20,000 or 25,000 rupees! bonds in the name of each of them sepa- 
in cashand outstanding debts; but this man is ' rately, but really for her own money 
too good a witness. He certifies too complete- ‘advanced by her—a very common practice, 
ly in favour of the plaintiff; but at the same; and not necessarily ‘indicating a joint pos- 
time in a very vague way, when he at any rate | session of the two sons. These bonds were 
should have been able to give some reliable | subsequently all amalgamated into one 
details ; and on a careful consideration of the | instalment-bond for the whole 17,000 rupees 
tenor of all the evidence, we are constrained | in the name of Koomaree alone, and for 
to say that we do not believe him. We see which Koomaree alone got a decree, which 
nothing in his deposition of the precise | was never claimed or questioned while she 
sources from which Gooroopershad could ac- | was alive. We find, tos, that in her own 
cumulate wealth. ‘Ihe vague statement of name she acquired some of the real pro- 
the money left by him is quite unsupported. | perties now in suit. A bond of small 
On the contrary, we think that he was never | amount in favour of the two brothers jointly, 
a man possessed of means, and that hein fact! and upon which a suit was brought, was 
died poor, $. e., without, leaving any ancestral | much relied on by plaintift ; but it is satisfac- 
property, except the very small amount . torily shown by the other side that this bond 
which we do not think can be reasonably | was connected with the patrimonial bromut- 
deemed a nucleus for the acquisitions subse- | ter already alluded to, being executed by a 
quently shown. ryot of ka? land, and the suit having been 
His widow, however, was, as has been! dismissed on the ground of duress. Thus, 
said, the daughter of a rich zemindar, and it | that bond, as showing the different course 
is in evidence that she received many valua- | followed in regard to the really paternal 
ble presents in cash and otherwise from her ! property, rather strengthens the conclusion 
father, mother, and other relations. Here | to be drawn from the different mode of deal- 
there seems, on the other hand, to be a very ing with the remaining property. Another 
probable nucleus of subsequent acquisitions, ` copy of a joint bond said to be taken from 
and she seems to have made the most of her| another office, that of a Deputy Collector, 
. money during the long subsequent period, | was put in by plaintiff on the day of the 
and actively employed it. In fact, the real| hearing, and so not alluded to in the judg- 
question is narrowed iuto this: was Kooma- ment. Seeing that the original is not account- 
ree acting on her own account with Aer | ed for, and that defendant had no opportunity 
money, or, as the guardian, with the money | of meeting at the trial this evidence, we 
of her sons derived from their father? Even | cannot attribute any weight to it. Then as 
the plaintiff's most favourable witnesses and | to Dagoo Buias’s evidence as to his bond, 
relations, such as Ram Chunder and Hurro| we can only say that we discredit it. His 
Chunder, cannot say absolutely if Koomaree | volunteered statement that, on the payment 
dealt with the property as guardian for the | of the money, he asked why he should pay 
sons, or as it were her own separate pro-| one when he had given the bond to two, and 
perty. But, if it had been the one or the|the fact of his being related to plaintiff’s 
other, these witnesses would have learnt the | mooktear, make us suspect his testimony as 
fact, and been able to speak decidedly. It| tutored. ° 
is certain that Koomaree, almost in every| It is here to be noticed by us that a certain , 
case, ostensibly acted for herself, and not for | power’ of attorney to obtain money from the 
them. And, even when they were grown up, | Collector, from Koomaree to her sons, dated 
and their names on two or three occasions | 5th Jeyt 1251, was pressed upon the Court 
appeared as if. they took some  part|in order to show that Koomaree regarded 
in the business, we find them acting | the money as theirs, because she told the sons 
only as her agents, and signing them- }to draw it. Now, it was not for Koomaree, 
selves as her mooktears, except as re-|a woman of rank, to be expected to gq and 
gards the small pattimonial bromutter,|draw it in person. Then who could be 
she did. not act in the character of| more properly selected the agents to draw it 
guardian, for her than heresons ? 











g S 


° i 

100 Civile 
je oe 

Defendant accounts for the non-produc- 

tion of the family books by saying that the 
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pass over any claim she might havé is evi- 
dent when a little after ih 1256 the mother- 


ee Er zm ze 


plaintiff never asked for them till a day or , in-law dies, plaintiff then puts in a claim as 
two before the final hearing on rentand (up- ; eir not of her husband, but of her mother- 


wards of a year after the remand), and that 
as they referred to a period ending eighteen 


in-law Kosmaree, and not in he? own right 
as joint heir to Gooroopershad’s property, 


years before the date on which they are | through her husband, but on the ground that 


called for they were lost. 


Defendant adds | she has authority Zo adop/ a son—an asser- 


that he could not, therefore, produce them. ` tion which she has never substantiated. This 
Although, under other circumstances, the; claim being rejected, she sleeps over her sup- 
non-production of the accounts would have | posed right for some nine years more, till the 
told very heavily against the defendants, , very extreme limit of the period for suing; 
still we think, in this case, the defect stands land it is to be noticed that all this time she 
alone, and there is some reason in defend- had available evidence in Ramkessub and 


ant’s excuse. 
and in the absence of more explicit evidence, 
we must be much guided by the conduct of 
the parties themselves. We have seen what 
was that of the mother Musst Koomaree. 
Now let us see what was that of plaintiff. 
On her husband’s death (if her present case 
be true) about 1253 B. S., she was the owner 
of half the property of the family, and she 
is herself no unsupported female, but (as the 
pleader says) is related to rich and influen- 
tial persons, who, it may be presumed, would 
see to her right. Did she then claim the 
property or live in joint enjoyment of it ? 
Certainly not, but exactly the reverse. For 
it is in evidence that a deed, z. e, a kuboo- 
leut, dated yth Assin 1254, was executed 
by her on her own. part, and her brother on 
the other part. after her husband's death, an } 
before her mother-in law’s death. 

That deed was publicly and promptly re- 
gistered. It very circumstantially recites 
that plaintiff had been left a widow without 
any property, that she has taken up her 
residence with her brother, and that, therefore, 
in lieu of an annual maintenance in cash, a 
talook on a light rent is given for her sup- 
port. Can we for a moment suppose that, 
if her own family had the least idea that 
she would claim half the considerable estate 
of her *husband’s family, and was wrong- 
fully kep: out of it (she certainly was out 
of it), they would have executed and pub 
lished to the world such a document? Nor 
do we find either plaintiff or any one on her 
behalf from that time till she now sues, many 
years after, swerving from, or questioning 
that statement of hers or its natural effect 
that is, that she had no right to any property 
as left by her husband’s father and as heir 
to that husband, who, as her.case would have 
been, had left very large ancestral property, 
while at the same time plaintiff lived more 
Kal e 
or less on the bounty of her own family. 


In fact, after so long a period, ı Hurro Chunder. 


Again, that plaintiff was net indisposed 19 


After all’ this quiescence, 
She pu's in a suit which was nonsuited, 
and which is followed by the present suit. 
We may add that there is no claim mention- 
ed in the plaint, nor any issue proposed 
by plaintiff, as to any such sums in cash 
having been left by Gooroopershad as is 
sated by her witness Ramkessub to have 
been left by Gooroopershad, whereas the 
specific claim in the schedule as to Mohesh 
Chunder’s property is for 398 rupees worth 
of moveable, and the small parcel of bro- 
mutter lands of two poorahs or 8 beegahs in 
Bolabita. 

Thus, on the whole, we think it perfectly 
clear from the plaintiff’s conduct that, after 
her husband’s death, she and her friénds re- 
cognised the mother as the real owner of 
the estate, and the present claim is a long 
subsequent after-thought, not impossibly 
suggested by some interested speculator as is 
unhaopily too frequently the case in Indian 
litigation, and we think that the conduct of 
the parties fiirly supplements the evidence 
for defendant, and sufficiently establishes 
that the original estate, which was the 
bond fide nucleus of all the rest, was 
the mother’s estate, and the acquisitions 
of the defendant his own acquisitions 
principally, however, gained after the 
mother’s death upon the estate to which 
he succeeded from her. It is here to 
be noticed that the personal property 
said by plaintiff to have been left by Mohesh 
Chunder, 7. e., of 398 rupees in value, is not 
proved to have been so left; and that it’ is 
admitted that Gooroopershad ever had 
any real propery of that now claimed in 
his own. nor in the name af any one else, ex- 
cept the two poorahs bromutter. Tne only 
doubt which might be suggested in this 
case is regarding two small parcels of land 
(the two poorahs or 8 beegahs of land in 
Bolabita), and a piece of land. on which 
the mother Built a house, It is alleged. by 
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plaintiff that the two poorahs of land were 


given to Gooroopetshad at the time of his 
marriage jand that the other plot was given 
to the two boys onthe occasion of a shradf. 
There seents to be reason to believe that 
the two poorahs were enjoyed by Goo- 
roopershad and his wife free from rent, but 
without a sunnud*during Gooroopershad’s 
life : and that, though now entered as paying 
rent, this land isstill held by the defendant. 
And there is some ‘evidence to the effect 
that the other piece of land was made over in 
the name of the boys ; and that Koomaree. 
built a house upon it, and thus treated the 
land, though put in the name of the sons, ` 
as hers. Indeed, the witnesses cannot say 


whose was the real interest’ and property | 


in this Jand. 
. After carefully reviewing all the facts 
shown by the evidence, we can only con- 
clude that these properties now sued for 
have all along gone with the rest of the 
estate, that the estate was during the 
mother’s life treated as the mother’s, and 
that the plaintiff acted entirely as if it were 
the mother’s for a Jong period after her 
husband’s death ; and we further think that 
the conduct of the parties immediately 
interested is a fair test in this case, being. 
evidence of family facts long gone by, and 
that evidence is certainly all against plaint- 
tiff’ case. We accordingly dismiss the 
appeal with costs. 

We have not in this judgment gone into 


the discreditable affair of the loss of the papers ' 


filed before the remand order, of which mis- 
conduct the parties mutually accuse one 
another. 
disposed to attribute the loss to plaintiff’s 
agents. But we need only here remark on 


this inference that we do not think that plaint- | 


iff has now been materially prejudiced by 
the loss. It seems to be admitted that there 
were two bonds for 2.500 rupees ‘each, one 
being in the name of each of the minor sons 
of Koomaree Dabea ; and the defendant has 
allowed the plaintiff's vakeel to read from his 
private copies, and kas rot contradicted the 
evidence taken on the former occasion, which 
the pleader for plaintiff considered most im- 
portant fer his client’s case. The plaintiff 
has, then, had the benefit of that evidence 
in her favour. We, however, are entirely 
dissatisfied as to the Principal Sudder 
Ameen’s reasons for not at the time fully 
enquiring into the circumstances of the loss 
of the papers. ° 

We think it necessary to remark that the 
plaintiff’s case has been conducted before us 


THE WEEKLY REPORTER. 


= 


The Principal Sudder Ameen is’ 


. Rulings. 


tol 


kengen ee ee pe e mm — — 


with a prolixity of argument,.and a want of 
strict adnerence to the actual terms in the 
papers, which, by no means, promote the in- 
terests of justice. 


Tne 22nd June 1865. 
Present: 


Tne Hon'ble C. Steer and W. Morgan, 
Judges. 


Limitation—Deduction of time of pendency of 
former suit dismissed as not brought in form. 


Case No. 69 of 1865. 


Regular Appeal from a decision passed by the 
Principal Sudder Ameen of Behar, dated 
the 12th December 1864. 


Shah Keramut Hossein (Defendant), 
Appellant, 


Versus 


Golab Koonwur (Plaintiff), 
Respondent, 


Wr. R. E Twidale for Appellant. 


Baboos Dwarkanath Miller and Chunder 
Afadhub Ghose for Respondent. 


Suit laid at Rupees 9,540-14 annas, 8 pie. 


The present and a former suit were substantially 
brought on the same cause of action. Owing to the 
erronevus form in which the former suit was brought, 
the Court was unable to adjudicate the claim. HELD 
that the plaintiff was entitled to the benefit of section 
14 of Act XIV. of 18359, and that the time of pendency 
of the former suit should be deducted from the period 
of limitation. 


Ir is in evidence that the defendant in 
this suit executed a kistbundee bond for 
1,200 rupees, upon which a regular suit was 
brought, and a decree obtained. When the 
mutiny broke out, the records of this suit and 
‘the decree were burnt, together with all the 
‘public records. ‘The plaintiff then brought 
"a fresh action to recover the debtedue to 
'him from the defendant, basing his cause 
' of action on the original transaction,’and not 
‘upon the balance of the Kistbundee? The 
High Court threw out this suit, and gave 
: libert? to the plaintiff to sue for any balance ` 
, which might still be due to him under the 
' former decree and the kistbundee, The 
suit before us is the suit which the plaint- 
iff has brought in accordance with the view 
of the High Court; and the lower Court 
: having found upon such evidence as is now 
forthcoming, that there was a former decree 
‘upon the kistbundee, that it was for Rupé®s 
| 2,685 odd, ang that there is neither proof 


cipal and interest due to the plaintiff on 
his kistbundee. 

It is urged, as the first ground of appeal, ! 
that the suit is not in time. It certainly is | 
not in time, if the plaintiff is not entitled to ; 
have the time, that his other suit was pend- 


ing, deducted under the provisions of sec | Pajggs 


tion 14 of Act XIV. of 1859. We think, 
however, that he is entitled to this deduction, 
for, though the other suit was not in form | 
the same as is this suit, the substance a 
the two suits was the same. Both suits 
are substantially to recover the debt due to! 
the plaintiff, whether due "op the original i 
bond or the subsequent kistbundee bond. 
The cause of action in both suits is the debt ; 
and, inasmuch as the Court was not able 
in the other suit, owing to the erroneous form 
in which it was brought, to adjudicate upon 
the claim, the plaintiff is, we think, clearly 
entitled to the benefits of section 14 of Act 
XIV. of 1859, and limitation has not, there- 
fore, been incurred. 

On the merits, we think that the plaintiff 
proved his claim by such-evidence as the 
nature of the case allowed. No doubt can | 
exist that he obtained a former decree upon. 
his kistbundee. It is not alleged that this į 
was ever satisfied, and it has been established ; 
by the oral evidence of such persons as: 
might naturally be expected to know some- | 
(ing of the particulars of the former suit, 
that the kistbundee was for 2,100 rupees. | 
To this sum, with the principal added to it,. 
the plaintiff is clearly entitled. 

No cause being then shown for any -inter- 
ference with the decision of the lower Court, 
we affirm it, and dismiss the appeal with. 


costs. 
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e The 22nd June 186s. 


e Present: 


The Hon'ble C. Steer and W. Morgan, 


Judges. e 


Hindoo Law (Mitakshara)—Sales by father— 
‘Suit by son against father and purchasers— 
Declaratory decree—Suit necessarily not mul- 


tifarious. 
Case-No. 61 of 1865. 


Regular Appeal from a decision passed by 
, the Fudge of Bhaugulpore, dated-the 9th 
December 1864. . , 


+ 
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nor allegation of payment, gave the plaintiff; Kanth Narain Sing and others (Plaintiffs), 

a decree for Rupees 4,540-14-8, which, by Appellants, 

his calculation, he cansidered to be the prin- TTET S 


Prem Lal Paurey and others (Defendants), 
Leespondents. 


Baboo Kishen Kishore Ghese and Mr. R. E. 
Twidale for Appellants. 


Juggadanund Mookerjee, Roopnath 
Banerjee, Romesh Chunder Miter, and 
Dwarkanath Mitter for Respondents. 


Suit laid at Rupees 9,386-4 annas 19 gds. 


A son may sue to obtain a declaration that sales by 
his father without the son’s consent are, as against him, 
void and inoperative to pass or to affect any rights pos- 


` sessed by him in the property ; and alsothat property 


stillin the father’s hands is ancestral property, and 
cannot, therefore, be alienated by the father except under 
circumstances recognized by the Mitakshara Law as 
justifying alienation, and with.the consent of those whose 
consent 1s by that law requisite. 

In such a suit by a son against the father and several 
purchasers, the mere fact of each of the purchasers be- 
ing concerned only in a portion of the case does not 
render the suit open to objection on the ground of mul- 
tifariousness. . 


Tue plaintif Kishnadhur Sing, a person 
of full age, has, with his minor brothers, in- 
stituted this suit against their father and 
several other defendants, who have, at various 
times, it is alleged, purchased portions 
of ancestral property from the father. he 
object of the suit is to set aside these pur- 
chases as illegal, by reason of the sales by 
the father having been made for causes 
which do not, according to the Mitakshara 
Law which governs this case, enable the 


father alone to sell. 


The plaintiff asks by this plaint to obtain 
possession of the property sold, and also that. 
a prohibitory order may be made under 
section 15 of Act VIII. of 1859 in the plaint- 


Wis favour, regarding the property still re- 


maining in his father’s possession. 

The Judge has dismissed the suit on two 
grounds :— " 

ist, That such a suit for possession of 
ancestral property during the father’s life- 
time cannot be maintained. 

and. That the plaintiffs, having a mere 
Contingent right, are not entitled to sue for 
an order declaring such right. d 

From this decision, the plaintif now ap- 
Deals, j 

The decision of 1850 (S. D. Rep., 1850, 
page 283), on which the Judge relies, is 
tothe effect that a suit for possession and 
mutation of names as on an exclusive pro- 
prietary possession cannot be maintained by 


Ki 
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a son during the father’s lifetime. It may | ancestral property; and that it, therefore, 


be inferred from that decision that the Court | cannot be alienated by the father, except under 
did not hold the same opinion with respect to |, the circumstances recognized by the Mi- 
a suit to declare illegal the sale by a father: takshara Law as justifying alienation, and 


of ancestraleproperty without the son’s con- 


sent. That case is an authority to show'| 
that the plaintiffs cannot ask for or obtain | 


sole possession as if they were the exclusive 
proprietors. But, though the plaintiffs may 


be unable to obtain the whole relief for! 


which they ask in their plaint, and especially 
cannot obtain possession of the propery, 
they may yet be entitled to some portion of 
the relief sought for, and, if they are so, the 
suit should not have been dismissed. _ 

The decision of the High Court in the 
case of Mussamut Pranputty Koonwur and 
others (23rd March 1863), upon which the 
Judge relies as showing that the plaintiffs 
are not entitled to a declaratory order, does 
not govern the present case. It is there 
said that a person, having a mere contingent 
right which may never have existence, can- 
not sue for a declaration of his right under 
section 15 of Act VIII. of 1859. The 
plaintiff there, according to the judgment of 


the Court, sought for a declaration of his | 


own rights before he had acquired any, | 
and further sought to set aside a document , 
which had no legal force or effect, and to re- 
strain the’ widow from injuring the estate, 
without showing any grounds for the in- 
junction. 

The interest of the son here is not a con- 
tingent intgrest. On the birth ofa son, he 
acquires, by the Mitakshara Law, a vested in- 
terest in the ancestral estate, and, on attain- 
ing his majority, he is even, in certain con- 
tingencies, permitted by the letter of the 
law, and according to decision also (see 
Stokes’s Madras High Court Reports, p. 77), 
to call for a partition of the ancestral estate. 
Fle possesses, therefore, something more than 
a mere- contingent interest. Whatever may 
be the precise construction of the section 
of the Code of Civil Procedure which has 
been quoted, we think that there is nothin g 
either in that section or in any rule of law 
to prohibit a son from maintaining a suit for 
a portion at least of the relief which is 
sought for here. The'plaintiffs appear to us 
to have a right to ask from the Court that 
the sales by their fąther may be declared (if 
they can establish this by evidence) to be, 
as against them, void and inoperative to pass 
or to affect any right possessed by them in 
the property sold. They may further be 
entitled to a declaration, respecting the pro- 
perty still in the father’s hands,’ that it is 
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with the consent of those whose consent is 
by that law requisite. 

The objection urged on behalf of one of 
the respondents (a purchaser) by his Coun- 
sel, Mr. Paul, that the suit is multifarious, 
‘must be overruled. The case by the sons 
against the father is so entire as to be hardly 
capable of being prosecuted in several suits, 
The other defendants (the several purchas- 
ers) are, it is true, each of them concerned 
only in some portion of the case stated; but 
this alone -does not.render thé suit open to. 


‘objection on the’ ground of multifarious- 


ness. It may probably happen in such a case 
that the plaintiffs’ cause of action (for in- 
stance) against the defendants, who are de- 
scribed by Nos. 1, 2, and 3, who purchased a 
portion of the property in 1855, cannot be 
conveniently tried together with their cause 
of action against the defendant No. 10, who 
bought another portion in 1863; but if this 
be so, the Court may order separate trials 
(see Section o of Act VIII. of 1859). 
The suit must be remanded for trial. 





—— 


The 23rd June 1865. 
Present: 
The Hon’ble H. V. Bayley and E. Jackson, 
Judges, 


Agreement to sell—Specific performance of con- 
tract—Registration (Act XIX. of 1843). 


Case No. 100 of 1865. 


Regular Appeal from a decision passed by the 
Principal Sudder Ameen of Hooghly, dated 
the 29th December 1864. 


Shib Kishen Doss (Plaintiff), Appellant, 


VETSUS . 


Sheikh Abdool Sobhan Chowdhry and*others 
_ (Defendants), Respondents. © 


Mr. R. V. Doyne and Baboos Rajendur 
Misstr, Luckhee Churn Bose, and Dwar- 
kanath Mitter for Appellant. 


Baboos Kedarnath Chatterjee, Kishen Succa 
Mookerjee, Banee Madhub Banerjee, and 
Unnoda Pershad Banerjee for Respon- 


dents. 
@ 


Suit laid at Rupees 24,200. 
A agreed to sell certain property to B, andafterhaving re 
ceived part of the'consigerafton-money; sold the property to: 
R 20, 
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at an advanced price. B, not having in any way neglected to | gj nti S tes 
carry out his part of the agreement, was held entitled to gies the plaintiff the option of refinquish 


specitic performance of the contract, and to possession of the ! ing the engagement, if the title-deeds are 
out deed bE agreement to sell at some future period may be ,fOUNd to be defective ` and alsoe lays down 
registered under Act AIX. of 1843. ithe principle upon which the consideration 
_ Tue plaintiff sues to obtain possession of | "9 Pf paid for the property is to be increased 
certain landed property, which he alleges ' °! decreased according to the result of the 
that the defendant Abdool Sobhan agreed | Motussil enquiry into the profits of the estate. 
D I H P D 
to sell to him, and for which Abdool Sobhan ee 13 ER to Seen Se de- 
received, from time to time, portions of the !terdant teok any measures to ring the ne- 
consideration-mouey, and which he finally : gotiation to a termination on the terms con- 
sold to the second defendant, Pearee Mohun ditioned ` and even if, for argument’s sake, 
Soor, at an advanced price we admit that the plaintiff was the person 
3 ` 


i bound to seek his vendor, we think that he 
Abdool Sobhan admits that an agreement | has clearly proved that he did all which could 


had been entered between the plaintiff and | be required of him, and that he is, therefore, 
himself regarding the sale of this property ; | fully entitled to have the agreement which the 
and that he had received a sum of 2,500 i defendant entered into with him carried out. 
rupees as earnest-money; and had promised! . The Principal Sudder Ameen has decided 


to complete the sale on a certain date; but i seainst the plaintiff, because he did not “ cause 


he denies that any further sums were paid i “the deed of sale to be executed by paying 

_ on subsequent dates as plaintiff has alleged ; ' “the money within the prescribed: period.” 
~and urges that, as plaintiff did not act up to! Bat itis evident from the contract itself that 
the terms of the engagement between them, : time was not of its essence. A certain date 
he, defendant, was at liberty to sell, and sold ; was fixed in it, upon which it was expected 
the property to his co-defendant. ' that the parties would be in a position each 
The co-defendant answers that his sale, to carry out his part of the contract; but 


being registered, will take precedence of the | the essential items were that the defendant 


plaintiff's deed of sale. : should satisfy the plaintiff as to the title- 


After full consideration of the evideuce deeds, and as to the profits of the estate be- 
adduced in this suit, we are of opinion that ' fore the deed of sale was prepared, and the 
the plaintiff has fully proved the g2nuineness | plaintiff required to put in the balance of 
of the agreement put in by him, which was !the consideration-money. Now, it & not 
denied by the defendant It is proved by! shown to us thatthe defendant at any time 
witnesses, and bears the defendant's seal and ! even intimated that he had the title-deeds 
signature, which the defendant himself did: ready to submit tọ the plaintiff’s inspec- 
not deny, although he was examined on the | tion; and the Mofussil enquiry appears never 
trial ; and no sufficient reason has been put be- | to have been completed. It is said that the 
fore us upon which we can conclude that the | plaintiff was bound to make that enquiry. 
plaintiff obtained any advantage by substitut- | But the first requisite was that the defend- 
ing a false agreement for the real one, nor is | ant should produce his village accounts, and 
thére evidence of any other. The evidence, } depute his amlah to accompany the plaintiff's 
in our opinion, also clearly proves that the lamlah to the village. The plaintiff could 
plaintiff, from time to time, informed the | not alone, or from his side, haye instituted 
defendant, Abdool Sobhan, of his readiness | any such enquiry. l 
to complete the contract, and paid him por-! We think on the evidence that the defend- 
tions Qf the consideration-money, and finally | ant Abdool Sobhan, having received cer- 
lodged at his (plaintiff’s) attorneys’ the bal rain sums of money as an advance on the 
ance of the consideration-money, and gave | consideration-money, has finally played the 

.. the defendant notice of this fact, anq that he | plaintiff false on obtaining an offer of a 
would require the defendant to complete the | larger sum from a third party, his co- defend- 
contract. Abdool Sobhan, in his verified | ant, for the property. We thiñk also that 
Statement, does not allege any cause for the | the plaintiff has not in any way neglected to 
delay in the first instance in the exe- | carry out the agreemert which the parties en- 
cution of the deed of sale. But the deed! tered into ; and that he is, therefore, entitled 
itself states that that cause was the ab-|to specific performance of the contract, and 
semce of the title-deeds, and the neces- | to obtain possession of the disputed estate on 

. “ty for the enquiry into the correctness of the | paying down the correct amount of consider- 

- amount of profits stated by the defendant to | ation: money,’ unless the co-defendant’ can 
be obtained from the wstae, and the deed show a better title, SC de 
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Now, "on this point, it is proved that | The 23rd June 1865. 

Pearee Mohun Soor received direct notice 

of the defendant’s contract with the plaint- 


iff, and the determination of plaintiff o" The Hon’ble G. Loch and W. S, Seton-Kar?, 
enforce that? contract. But it is said that Fudges. 


the registry of his deed of sale under Act Hindoo Law (Mitakshara)—Widow (Right of— 
XIX. of 1843 invalidates the plaintiff's to dispose by will of immoveable property in- 
agreement. To this it is replied, frs/, that herited from her husband)—Streedhun. 

the law in question is applicable only to. Case No. 27 of 1865. 

deeds of the same character, 7. ¢., aS between l 
two deeds of sale, or two deeds of mort- 


Present: 


| Regular Appeal from a decision passed by the 
gage; whereas the plaintiff's deed was not Principat Sudder Ameen of Paina, dated 


a deed of sale, but an agreement to sell at. the 31st December 1864. 
some future period—a deed which, under Goburdhun Nath (Defendant), Appellant, 
Regulation XVI. of 1793, could not have been versus 


registered, not comi ithin th l | Si 

BC Sen Ge Sc Regulati S SCC | Onoop Roy and others (Plaintiffs), and Sheo 

allowed to be registered. And secondly it Churn Singh and others (Objectors), Xes- 
l i : pondents. 


is said that Act XIX. of 1843 applies, as re- 
gards dceds of sale, solely to cases where no Baboos Dwarkanath Alitter and Kalee Pro- 
notice of the prior deed has been given to sunno Dutt for Appellant. 


the party who entered into the subsequent | Baboos Unnoda Pershad Banerjee, Debendro 
deed, as proved by the fact that, as respects Narain Bose, Kishen Succa Afookerjee, 
mortgages, it is especially enjoined that the Tarucknath Sein, and Roopnath Banerjee 
question of notice shall not affect the priority for Kespondents. 


of the registered mortgage, whereas no such EG 3 : 
, at Rupees 49,88 as., 2 pie. 
clause is added as respects deeds of sale. Suit laid pees 49,993, 5 i P 
A widow has no power to d’spose by will of immove- 


We have some doubts upon the first point; able property inherited by her from her husband. The 
but we incline to the opinion that the deed | word ‘‘inherited ” used in the Mitakshara in regard to 


inti j i v ’s streedhun does not include immoveable 

bs a Ee EE SÉIER = to make it her peculium, but refers only 

L 8 i : ` to personal property over which alone she has absolute 
own terms was, In certain contingencies, to{ dominion. 
be considered a deed of sale. Upon the 
second point, we think that the clause | 
garding notice must be applicable to both 
deeds of sale and mortgage. But each case! 1. Shumbhoonath, 2, Hur Jewun ‘first cousin 
must stand or fall upon its own merits, and E 


the law must not be constru2d so as to con- | 


Tuts is a suit, in order to understand which 
the position of the family is subjoined :— 














firm or support a fraud. In this case, the! — ~ -~ RETRE, 
act of the defendant Pearee Mohua Soor,| rd Bahadoor, eae 
in purchasing from Abdool Sobhan, when he oa 


at the time only a trustee holding for the 

plaintiff under the terms of his prior engage- 

ment with plaintiff, was substantially in fraud. Gab Sakae dies chilaless 

His deed of sale was not authentic, being! "` 2grd January 1857. S 

granted by a person who had no authority to The plaintiff, as nearest Heir to Shi} Su- 

- grant it, as Pearee Mohun Soor fully knew. have as cede Gn Ok. Ais great uncle 
3 


We reverse the decision of the Principal | Juswant, sues to recover certain real and 
Sudder Atheen, and remand this case in ! personal property, and to set aside a will, 
order that the lower Court may, after proper; whereby Goburdhun claims to hold the 
enquiry, fix the ampunt of consideration- | same as having received it from Mussamut 
money due from the plaintiff under the | Sham Koonwar, who, as a widow, took the 
terms of his deed, and award him possession | property after the death of Shib Suhaye. 
on payment of that sam. All costs of litiga-; The authenticity and genuineness of, the 
tion incurred by plaintiff*will Be paid by the | will are not impugned ; but the legal power 
defendant, Abdool Sobhan. Pearee Mohun | of the testatrix is violently contested by the, 
Soor will pay his own costs. : plaintiff ; and the lower Court has, in effect, 


Sham Koonwar. eschen 
| Onoop Roy Plaintitf. 


KEN 
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decided that the testatrix, under the circum- 
stances, had no power to make such a will, 
inasmuch. as it was against Hindgo Law for 
her to do so. , 

The defendant had also claimed the pro- 
perty as a kurfaputtro, or adopted son; but 
it is not necessary for us to enter on the 
consideration of this matter, inasmuch as the 
power of the testatrix to make the will is the 
point by which the case must stand or fall. 

If the will is invalid and illegal, then the 
defendant cannot take, even though he be 
admittedly the adopted son of Sham Koon- 
wur. If the will is one which the testatrix 
could make by Hindoo Law, the plaintiff is 
out of Court, whether the defendant be or be 
not the adopted son. 

The case has been most fully argued, and 
the cases and 
books named in 


* Mitakshara (Colebrooke), 
p. 365, section 21, verses 2and 3. 

Macnaghten, Vol. I., pp. 19, 
20, 39, and 46. 

Strange, Vol. I., pp. 30, 137, 
246, Vol. II., p. 253. 

Manu, Chapter 1X., p. 194. 

Sudder Dewanny Adawlut, 
Select Reports, Vol. II , p. 320. 

Sudder Dewanny Adawlut, 
Select Reports, Vol. VII., pp. 


been cited on 
bo'h sides. 

The passage in 
the Mitakshara is 
that most relied 
on by the defend- 


22 and 26, ant, where, in ad- 
ES Dewanny Adawlut, dition to the six 
1547, P- 89. i j i 

Moore’s Reports, Vol. VHI., kinds of inheri- 
section 29. tance mentioned 

Vivada Chintamonee, sections by Manu, the 
9 and 12, author adds: 
“ Property which she may have acquired by 
inheritance, purchase, Partition, seizure, or 


finding, is denominated, by Manu and the 
rest, women’s property,” Now, the pro- 
perty in dispute unquestionably came to 
the testatrix by inheritance, and if the pas- 
sage quoted is to be taken absolutely and 
without qualification—if, in short, it is to be 
regarded as an undoubted exposition of the 
Hindoo Law binding on all parties whose 
claims are regulated by the Mitakshara, and 
of universal application—the defendant would 
seem entitled to retain the inheritance. 


On the other hand, the author of the 
Mitakshara clearly goes far beyond Manu in 


extending s/reedhun, 
page 38, Volume I., in treating of this very 
subject, Says: “In the Mitakshara, what- 
„ ever a Woman may have acquired, whether 

by inheritance, purchase, partition, Seizure, 
` or finding, is denominated woman’s pro- 
perty, dus (7 does not constitute her pecu- 
"Jun," What authority there is for the 
datter part of this sentence is not stated, 


and Macnaghten at 


‘Though the learned author may have rested | 


on analogy ; 
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eed EE 
certain that the defendant cannot show that 
the extended doctrine of the Mitakshara, 
which goes so much beyond Manfi, and which 
would give widows an absolyte dominion 
over all property devolving on them by in- 
heritance, has ever been acted on in any one 
case, : 
Once, indeed, the point was directly raised 
in the case quoted of 1847, page 89, and ina 
,form which is absolutely identical on all 
‘points with the present case. The same 
; passage from the Mitakshara was then cited, 
and the same contention raised as to whether 
‘the succession was “ as sireedhun” (a wo- 
man’s own property) or as “ merely holding 
ia life-interest in it.” The Court, however, 
‘after alluding to the point, never decided it ; 
and neither this decision, nor any other 
| quoted, gives us any real assistance in solving 
the difficulty. 

In the other cases, it is laid down that 
a woman only inherits a share of her hus- 
‘band’s ancestral property, and that for 
‘life, whenever the same had been held in 
'severalty; while, if the property is still 
joint, she has only a right to maintenance. 
‘Other points beating on the state of widows 
{have also been decided—such, for instance, 
‘as that a widow cannot alienate a share in a 
' village devolving on her from her husband 
'(Vol. IL, p. 320, Select Reports), but none 
! which have an immediate bearing on the 
questien now at issue. 

: We are of opinion that looking to the entire 
absence of proof that the doctrine rélied on by 
' the appellants has ever been carried out, the 
| words of the passage in the Mitakshara ought 
' to be taken in their strict and literal, and not 
: in their apparent legal, sense. The property 
| devolving by inheritance on a woman must 
be looked on as her property indeed for the 
: time during which she enjoys it, but not as 
ber peculium ; not, in short, as her sfreedhun 
| in the sense in which that word is used in 
. Manu is understood by Macnaghten, and is 
generally interpreted in our Courts. This 
, ruling will be consonant to universal custom 
' elsewhere than in places governed by the Mi- 
takshara, and, as we shall presently see, to 
| the spirit and intent of the Mitakshara, as 
i well as to the maxims of Hindoo society 
; which are generally understood and en- 
forced. Nor does the pa$sage in the Mitak- 
| shara, we must observe, though so much re- 
‘lied on, exactly tally with what follows in 
i some and in other chapters as to the sucess- 
: sion to property left by woman. 
We think that the limitation just put on 





but it is, omthepther hand, quite ! the word “inherited ” is borne out by pas- 
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sages from Strange’s Hindoo Law, which | “due performance of his funeral obsequies. 


work has been cited by the appellant's 
pleaders m support of their case. In the 
Chapter on Jnheritance, Volume 1., page 137, 
Edition of 1830, he says: “It may be here 
“noticed that the widow has not the same 
‘dominion over propetty inherited from her 
“husband that she has over her s/reedhun 
“emphatically called ‘women’s property,’ 
“as has already besen seen in a former chap- 
“ter; as also the descent of the one and of 
“the other is different, as will appear in the 
“ Chapter on Widowhood.”’ 

Again, in the Chapter on Widowhood, 
Volume 1., page 246, is the following passage: 
“As to her property—her right of in- 
“ heriting to her husband, and, that not attach- 
“ing, her claim to be maintained by his re- 
“ presentatives, having been discussed in a 
“former chapter, it remains to treat of her 
“power over what she has, and to show 
“how it vests at here death, distinguishing 
“ between what she possesses in right of her 
‘husband and her sfreedhun which, as has 
‘been seen, is more emphatically her own. 
“With respect, not only to what she may 
“have inherited from her husband, but to its 
“accumulated savings also, her duty is to 
‘regard herself as little more than a tenant 
“for life and trustee for the next heirs of pro- 
“perty so possessed, being, as already inti- 
“ mated, restricted from aliening it by her sole 
“ independent act, unless for necessary subsist- 
‘ence, or purposes beneficial to the deceas- 
“ed. If in anything she may take liberties 
“with it, itis in making pious and charita- 
“ble gifts, with presents to her husband’s re- 
“lations and dependants, but not to her own, 
‘without their assent; the concurrence of 
“her legal guardians and advisers, as well as 
“ her husband’s heirs, being generally neces- 
“sary to any alienation by her of such pro- 
“perty: by heirs being meant, not the im- 
‘mediate ones only, but the whole living at 
“the time; their assent to be manifested 
“by their attesting the conveyance or by 
“other expression of it in writing. ‘The 
‘restriction, however, in the extent stat-d, 
“seems to concern land only, with this dif- 
‘ference between the Bengal and Benares 
« Schools? that the former confines it to such 
“as has been derived from her husband ; 
“the latter prevailing to the Southward, to 
“land held by her under whatever title; 
“the law also requiring a deed and Zeien 
“to perfect the transfer. Whereas, with 
“ regard to moveables (slaves excepted, that 
“are considered as land), she bas a greater 
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“ And her s/reedhun being peculiarly hers, 
“whatever falls under this .description 
‘ would seem to be not only hers, without 
“ reserve for present use, but to be at her in- 
“ dependent and uncontrollable disposal.” 

In Volume II., page 253, of Strange, we 
have an extract from Colebrooke’s Transla- 
tion of the Mitakshara, in which the follow- 
ing words occur: "Un failure of de- 
‘‘scendants down to the son’s grandson, 
“the wife inherits; and she, having re- 
“cetved her husband's heritage, should 
“take the protection of her husband es 
“family or of her father’s, and should 
“use her husband’s heritage for the sup- 
“port of life, and make donations and 
“vive alms in a moderate degree for the 
“ benefit of her deceased husband, dxf not 
“ dispose of it at her pleasure like her 
‘own peculiar property.” And the cases 
cited at pages 407, 408, and 409 of the same 
volume support the view of the case we 
have taken above, that the widow’s right 
over the property inherited from her hus- 
band is restricted. We think it to be 
clear, therefore, from the above passages, 
that the word ‘ inherited” used in the 
Mitakshara, in regard to a woman's sfree- 
dhun, cannot, and ought not to, include im- 
moveable property inherited by her from her 
husband ; but that it probably refers only to 
moveables over which a widow appears 
to have control, Had the law been other- 
wise, and were everything which a woman 
inherited to become her sfreedhun, and, as 
such, at her own disposal, how is it that 
such doctrine has remained in abeyance to 
this day, and has never been declared the 
law in Madras, where the Mitakshara pre- 
vails as the Law of Inheritance, nor been 
attempted to be urged in the many appeals 
which have come before Her Majesty’s 
Privy Council in which the succession has 
been disputed. if 

In the translation of the Vivada Chin- 
famonee, lately made by Babpo Prosungo Coo- 
mar Tagore, we have a table of succession 
from, the Mitakshara and other works of. 
authority on Inheritance. In section XI. we 
find that “ a widow z#ertfing her husband’s 
“ property can enjoy it for life, but cannot sell 
e or make a gift of it at her pleasure;” and 
again in section XII, ‘‘any property 
“ which a woman znherifs is her streedhun, 
‘that is, peculiar property. Hences any 
“ property of her husband which she zhergfs 
e shall, on her death, be received by the heirs 


“latitude, reserving always one-half tor the “of her pecujfar property. But such pro- 
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“ perty cannot, according to the Sunitisara, | plaintiffs’ claim to their shares in tHeir an- 
“ be her s/reedhun. Hence the heirs of her | cestral property, not beéause they are not 
“ husband shall receive it.” ‘These passages | entitled to such shares, but because he consi- 
appear at first to be contradictory’; but at ders that they sued for the shares as sepa- 
pages 261 and 262 of the same work, we | rate property, whereas they in feality held 
‘have some explanation, which helps to clear | them join? with the other members of the 
the difficulty, and it lays down the rule that | family. The plaintiffs would be entitled to 
a woman may dispose of moveable property |a decree whether they held them joint or 
inherited from her husband, but not of im- | separate; and we, therefore, reverse the 
moveable. Section XII , moreover, as quoted | Judge's decision, and restore that of the first 
above, merely describes the course of succes- | Court. 

sion, but does not contradict the rule laid} The respondent will pay all the costs of 
down in section XI. that a widow cannot | this suit. 
make a gift of tt. All the schools, therefore, 

appear to concur in this point, as regards 
imrhoveable property inherited by a widow 


from her husband, she has nothing but a life- 


The 27th June 1865, 
interest, and cannot dispose of it except The Hon'ble G. Loch and W. S. Seton-Karr, 


Present : 


under peculiar circumstances and under cer- Judges. e 
tain restrictions. We think, therefore, that | «Recognized Agents” in section 17, Act VIIL. 
the word “ inherited” used in the text of the of 1859 


Mitakshara must be certainly limited to per- 
sonal property which a woman inherits, and 
does not extend to immoveable property so 
as to constitute it her peculium. 

In this view, then, we can find no reason 


Case No. 37 of 1805. 


Regular Appeal from a decision passed by the 
Second Principal Sudder Ameen of the 
24-Perguunahs, dated the 29th December 


to alter the judgment of the lower Court;| 7 564. 
and on these grounds, holding the will illegal | Prannath Chowdhry (Defendant), Appellant, 
and invalid, we dismiss the appeal with costs. SH 
Ganendro Mohun Tagore and others{Plaint- 
The 26th June 186s. l iffs), Respondents. ° 

Present: | Baboos Sreenath Doss and Motee Loll Mocker- 
The Hon’ble H. V. Bayley and E Jackson, | jee for Appellant. 

Judges. | Baboos Fuggadanund Mookerjee and Bung- 

Suit for shares in ancestral property—Joint i shee Doss Seal for Respondents. 


or separate holding immaterial. 
- ı With reference to section 10 of the Charter of the 
Case No. 593 of 1865. ' High scout it was held e Recognized Agent,” 
. ag ‘ described in section 17, Act . Of 1859, has not the 
Sp ier App eee s ge P eier by Se ‘option of addressing fhe Court a3 tie suitor himself 
Fudge of Mi napore, dated the 14th De-: may do, and that nv one but Advocates and Pleaders 
cember 1864, reversing a decision passed by kean beallowed ta plead. 


the Sudder Ameen of that District, dated , l 8 Í 
the roth Fune 1864. [The former part of the judgment is omitted, 


Koonway Narain Nundee and others (Plaint- as turning purely on facts. ] 


iffs), Appellants, ! We have been requested to notice an ap- 

°. geet, ‘plication made by the Reverend Kishen 

° ; Mohun Banerjee, the recognized agent for the 

Gocool Churn Dey and others (Defendants), | respondent, for permission to address the 
Respondents : | Court in answer to the appellant’s pleader. 
Baboos Sreenath Doss and Hem Chunder | He pointed to the words in sectioner7 “ and 
Banerjee for Appellants, anything which by this Act is required or 

Baboos Romanath Bose and Banzenath Bose |, permitted 10:06 TAE by 4 tn Poar 
may be done by his recognized agent, ” as 


for Respo ts. Be 8 ` 
Se i i P np > : A for, | Bivins him the option of addressing the Court 
ares in ancestra property ma e sue or, | H 1 
betha they are held Torntiy on Erem s| as the respondent himself might have done 
a had he been present. eOn reference, however, 
ue decision of the Judge in this case | to section 10 of the Charter of the High 
must be reversed. He has dismissed the | Court, we think the following words are 
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decisive against the application: "And no i We think this decision wrong. There” is 
“person whatsoever but such Advocates or | no section of Act X. of 1859 under which 
“ Vahkeels shall be allowed to plead for or} such a suit could be taken before the Collect- 
“on behalf of any suitor in the said High | or. Buteit is said that the plaintiff should 
“Court; anfl no person or persons whatever ` have appealed against the decision in the 
“but such Vakeels or Attorneys at Law shall | rent suit, and not have brought a separate 
“ be allowed to act for any suitor in the said | action, It is true that the plaintiff might 
“High Court, except that any suitor shall be | have appealed ; but, as the first Court did not 
“allowed to appear, plead, or act on his own | try the disputed question as to the deposit, 
“behalf, or on behalf of a co suitor.” The | there is no bar to his adopting the pro- 
application was accordingly disallowed. cedure of bringing a new suit to recover the 
! sum paid, if he prefers that mode of action. 
The decision of the Judge is reversed, and 


b : e 
The.28th June 1865. the case remanded for trial on the merits 


Present: 


| The zgth June 1865. 


The Hon’ble H. V. Bayley and E. Jackson, | 


Judges. 


Jurisdiction—Suit to recover money deposited to 
be applied, to rents. 


Case No. 697 of 1865. 


Present: 


The Hon’ble H. V. Bayley and E. Jackson, 


Judges. 


| 

| Geier of Lower Court 
ne nterference with). 
Special Appeal from a decision passed by | ( E 


the Judge of Backergunge, dated Kä 


16th December 1864, reversing a decision | 


Case No. 509 of 1865. 


passed by the Principal Sudder Ameen 
of that District, dated the 16th April 
1864-6 


Debee Golam Singh (Plaintiff), Appellant, 
Versus 


e 
Chunder Kant Mookerjee and others (De- 
fendants), Aespondents. 


| 
Baboo Luckhee Churn Bose for Appellant. 


Baboos Sreenath Banerjee and Chunder 
Madhub Ghose for Respondents. 


A suit to recover money deposited with the defendants 
to be applied in payment of rents (the deposit having 
been unsuccessfully pleaded in a suit for rent) lies in the 
Civil Court, and not before the Collector. 


In this case it appears that the plaintiff al- 
leges that he deposited a round sum of money 
with the defendants to be applied to the rents 
of certain estates. The deposit was pleaded 
when a suit was brought for the rent of some 
of those estates ; but the Revenue Authorities 
refused to consider it, as the respondent did 
not state what amount was to be credited to 
each estate. The plaintiff, therefore, now sues 
to recover the amount deposited. 


The Judge on apptal has held that the 
suit will not lie before the Civil Courts, but 
must be preferred before the Céllector. 


Special Appeal from a decision passed by 
the Fudge of Last Burdwan, dated the 
14ih December 1864, modifying a deci- 
sion passed by the Principal Sudder 
Ameen of that District, dated the 18ih 
December 1861. 


The Government (Defendant), Appellant, 
versus 


Maharajah Mahatab Chund Bahadoor 
(Plaintiff), Respondent, 


Baboo Kishen Kishore Ghose for Appellant. 


None for Respondent. 


A Superior Court should give some reason for inter- 
fering with the discretion of a lower Court as to costs. 


Tue first Court gave Government its 
costs as having been unnecessarily brought 
into Court. S ° 


The Lower Appellate Court (the Judge,. 
Mr. Fletcher) charged Government costs, 
but gave no reason or shadow of a reason 
gor differing with the first Court. 


As the rule is that, when a superior inter- 
feres with the discretion of a lower Court as 
to costs,~it should give some reason for 


doing so, we reverse this decision. S 


The respondent, being duly called, did Rot 


appear. -Specjal appeal decreed with costs, 


.1264. 
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S _ The zyth June 1865. 
Present: 


The Hon'ble F. B. Kemp and W. S. Seton- 
° Karr, Judges. 


Sale in execution of decree—Prior lien—Subse- 
quent encumbrance. 


Case No 89 of 1865. 


Regular Appeal from a decision passed by 
the Additional Fudge of Jessore, dated 
the r1th January 1865. 


Mr, J. Beckwith (Defendant), Appellant, 


Versus 


THE WERKLY REPORTER. 
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put up to sale, as we have seen, with notice 
of the plaintiff's mortgage, and was pur- 
chased by the appellant before us. 


.- -— = gr me 


The question at issue before us, and in- 
deed before the lower Court, rêsolves itself 
into this—-Has the lien obtained on the pro- 
perty by the Rajah, and, through his sale in 
execution, by the appellant, a legal priority 
over the mortgage obtained by Umesh 
Chunder, the plaintiff ? 


| . The Judge rules that it has not, and that 
the plaintiff is entitled to possession, because 
another mortgage to one Dinobundhoo was 
in existence prior to the sale and purchase 








Umesh Chunder Roy (Plaintiff) and others | by the appellant, and that the claim of Dino- 


(Defendants), Respondents. 


Ar. A. F. Lingham and Baboo Mutty Lal 
Mookerjee for Appellant. 


Baboos Sreenath Doss and Bungshee Dhur 
Nei for Respondents. 


Suit laid at Rupees 2,230, 


U obtained from G a mortgage ona putnee talook pre- 
viously pleged to P by G’s father C as security -for the 
rents of another property leased to 4. U’s mortgage- 
debt not having been paid, notice of foreclosure was is- 
sued, and U was about to take possession, when the pro- 
perty was sold in execution by P with notice of Us 
mortgage, and purchased by B. U now sues to set aside 
the sale. HELD that the lien on the property obtained 


priority over U’s mortgage, and that the sale was not in 
execution of a mere money-decree. 


Tue facts on which this case turns are 
little, if at all, disputed, and we find them to 
be as follows :— 

The plaintiff, Umesh Chunder, obtained 
from Gunesh Chunder Chuckerbutty a mort- 
gage on a putnee talook, which is the pro- | 
perty now in dispute, on the sth of Posh! 

On the 16th of Choitro 1267, ei 
money for which the mcrtgage was created 
not having been paid, notice of foreclosure | 





by P and, through his sale in execution, by B had a legal 


bundhoo on the property was transferred to 
Umesh who cleared off the firse encum- 
brance, and became himself entitled to suc- 


ceed in virtue of the transfer. 


| But this reasoning is obviously wrong, and 


is founded on an incorrect appreciation of 
the facts. Had this been the case, Umesh 
would have certainly foreclosed on the ori- 
ginal mortgage of Dinobundhoo, and would 
have been compelled to foreclose after com- 
mencing proceedings de novo. The year of 
grace in Dinobundhoo’s case had all but 
expired. Had Umesh Chunder purchased 
in reality this person’s rights, he would have 
foreclosed in a few days after his purchase. 
It is, therefore, clear to us that the Judve’s 
decision cannot be supported on any such 
grounds as he has recorded. 


The plaintiff, respondent, however? relies on 
certain ‘decisions 
of this Court to the 
effect that a pur- 
chaser at a sale in 
execution ofa mere 
money-decree cannot claim a priority over any 
lien or encumbrance subsequently created on 


No. 2902 of 1864, decided 
29th of March 1865. , 

Full Bench, 14th of Decem- 
ber 1864, 315, Weekly Re- 
porter. i 


was issued, and the plaintiff would have | the property in good faith, It is urged that 
taken possession, but just then the property | the appellant only purchased the rights of the 
was sold at the execution of Rajah Prosun-; debtor, and cannot be in a better position 


nonath, end purchased by the defendant, 
Mr. Beckwith, is the name of Pace 


Patali. 


Now, the Rajah had had this very putnee 
estate pledged to him by Chundee Churn, 
the father of Gunesh Chuckerbutty, as secu- 
rity for the rents of another property leased 
to Ashootosh Chatterjee. This was in Assin 
1260, or September 1853. When this per- 
son failed to pay his rents, the Rajah sued 
him,®as well as Chundee Churn, the secu- 
Wu, for his money, and got a decree, and, in 
pursuange of his decree, the property was 





than his vendor. 


We find, however, that the Rajah, by the 
deed from Chundee Churn, obtained a dis- 
tinct lien on this property, and an assurance 
that no other encumbrance or liens would be ` 
created thereon. That deed was duly regis- 
tered. The security, as well as the actual | 
defaulter for rents, was made a party to the 
suit which followed, and, though no specific 
imention was made of the property in the 
decree which followed, there can be no doubt 
of the existence thereon of a prior encum- 
brance created in perfect good faith. 


Ca 
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The Judgment of the Full Bench of De Tekaet Roop Mungul Sing (Defendant), 
cember last, on whith so much stress is laid ! Appellant, 
for the plgintiff, and which, of course, we persis 
accept as binding, if the facts are the same. | s ` Se 
‘says that ae Seon with a simple money- ; Anund Roy (Plaintif), Respondent. 
decree is not entitled to execute the same! DBaboos Chunder Madhub Ghose and Mohesh 
against the property in the hands of a sub- | Chunder Chowdhry for Appellant. 
sequent purchaser.+ But, in this case before, 37y, R, T. Allan and Baboo Unnoda Per- 
us, the decree holder is not seeking to exe- shad Banerjee for Respondent. 
cute at all, and the property has not reached ; 


the hands of a subsequent purchaser. The Suit laid at Rupees 7,230-10 annas. 
decree has taken effect against the property | Where a defendant admits execution of a bond, but de- 
pledged for the debt ; and, though the decree ‘nies ee vf EE the onus of proving receipt 
ie S : is on the plaintiff. 

did not specifically recite that the properly | ` Where a defendant admits having written a letter of 
in question was liable for the debt, yet, from ' assignment directing the plaintiff to pay certain sums of 
the filing of the deed in the suit, and from | money due by the defendant to third parties named 


: i laintiff is bound t S 
the presence of the parties, both the defaulter | ee letter, the plaintiff 1s bound to prove such pay 


and the security, we cannot avoid the A suit for profits of property alleged to have been ap- 
conclusion that the property was put up and one by a wrong-doer is cognizable by the Civil 
. ourt, and not the Collector. 

_ sold, not as that of an ordinary debtor, but 

as what had been avowedly pledged for the | Tuts is a suit to recover the sum of Ru- 
debt. In fact, we cannot treat the Rajah’s as | pees 17,567-6-10, the said sum being made 
‘a mere money-decree, up of five items. 

In this view, the prior encumbrance| The lower Court decreed the whole of 
would be yalid, and the purchaser would the first item, a bond-debt. The second 
acquire a good title. The facts disclosed in | item, a sum due upon a letter of assignment, 
the decision of the Full Bench of December | was decreed in part. ‘The claims to the other 
seem to us different, and this case not to come | items were dismissed, the lower Court hold- 
within that ruling ‘ing that the plaintiff had not proved his 

Our view is further strengthened by Mac- ‘claim in one item, and that, with reference 
pherson on Mortgages, page 86, which gives | to the remaining items, the Court had no ju- 
a priprity to prior encumbrances such as the | risdiction, inasmuch as they involved claims 
present There is no doubt that the Rajah, | exclusively cognizable by the Collector. 
had he taken possession of the property Both parties appeal; the defendant is 
pledged, would have acquired a sound title, | dissatisfied wiih the decree of the lower 
good against subsequent encumbrances. | Court in the matter of the bond-debt and the 

All things considered, we hold that the | sum awarded under the deed of assignment. 
appellant has made a good and valid pur- | The plaintiff appeals, urging that the 
chase, and that his lien ought to be main- | Court below was wrong in not awarding the 
tained. whole of the second and third items, and 

In this view, we reverse the decision of, further that the Court had jurisdiction to 
the Judge, and decree the appeal with all | try the plaintiff's claim to the fourth and 
costs. - , fifth items, inasmuch as the claim was not 

BEE | for rent, but for profits of an estate appro- 
' priated by a wrong-doer. S 
The 30th June 1865. The first point argued by the pleader for 
GEN ‘the defendants was, that the suit was barred 
i ? ' ; ‘by the Statute of Limitations, Act XIV. of 
The Hon’ble F. B. Kemp and W. S. Seton- l 1859. On this point, we „observe that the 
Karr, Judges. ‘said Act was extended to Hazareebaugh, a 
_ Onus Probandi—Receipt of consideration on ad- | Non-Regulation Province, by public notifi- 


mitted bond—Payment under a letter of as- i t ihe ard ol bebrus “gbi: 
signment— Jurisdiction (of Civil Court)—Suit | ca ion, dated 3 ry 6 


ts of estate appropriated by wrong- | LRE- present suit was instituted well within 
A EECH SE die | two years from date of the aforesaid notifi- 


S ‘cation, and is, therefore, with reference to 

Case NOH Ee i the provisions of section 24 of Act. XIY. of 

Regular Appeal from e decision passed by | 1859, clearly within time. Š 
the Deputy Commissioner of Hazareebaugh,| The next point taken by the pleader for. 
-dated the 14th January 1865.° ' ‘the defendant ig that, as the receipt of the 
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consideration of the bond has not been 
proved, the claim of the plaintif should 
have been dismissed. The Deputy Com- 
missioner, in his decision, observes that, “as 
regards the consideration given,” he consider- 
ed “the proof to be very bad;” and further 
that this proof would have been entirely re- 
jected by him, but for the acknowledgment of 
the defendant that he executed the bond. 

It appears to us very clear that there is 
no reliable evidence that the defendant re- 
ceived any consideration under the bond. 
The parties stood in the position of master 
and servant; the defendant being the mas- 
ter, he admits execution of the bond, 


but has all along and consistently denied re- ` 


ceipt of any consideration. The pleaders 
on both sides here entered into an argument 
as to upon whom the onus lies in a case 
where a defendant admits execution of a 
bond, but denies receipt of consideration. 


The pleaders for the defendant contend that ' 


the plaintiff is bound to satisfy the Court 
that consideration passed. The pleaders 
for the plaintiff contend that the onus of 
proving the negative is on the defendant, 
The decision of the late Sudder Court 
published in part 2 of the decisions of 
1860, page 29, is applicable to this case. 
We hold that the onus is on the plaintiff. 
The decision of the late Sudder Court, dated 
the 30th July 1858, Maharajah Shumbhoonath 


Singh, defendant, appellant, versus Gour. 


Buksh Sahoo and others, plaintiffs, respond- 
ents, does not, in our opinion, apply to this 
case: for in that case the Rajah attempted to 


avoid the legal effect of his admission that ' 


he had executed the bond, by an averment 


that the consideration was an untrue one, ` 


entered solely with the view to evade the 


penalty attached to a clear infraction of the 


Usury Laws. 

In the present case, the defendant simply 
denies receipt of any consideration. The onus 
of préving this receipt was on the plaintiff, and 
he has wholly failed to do so. We reverse 
the décision of the lower Court in the matter 


of te first itent of claim, vrz., the bond-debt, ` 


with costs and interest of both Courts in 
proportion to the amount which this item 


bears to the aggregate amount of the whole’ 


of the item claimed. 

We now come to the second item of the 
plaintiff's claim. Both parties are dissatis- 
fied with the decision of the lower Court. 
The defendant urges that there is no proof 


that any portion of the sum covered by | 
2 the letter of assignment was paid to the! 


assignees. The plaintif contends that there is 
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such proof, and that the lower Court should 
have decreed the whole sum of which the 
item was made up, and not a portjon of it. 
The defendant admits that he wrote the 
burat puttro or letter of assignment di- 
recting the plaintiff to pay certain sums 
.due by the defendant to third parties who 
are named in the lettere The plaintiff is, 
therefore, bound to prove that he paid those 
i third parties. It appears: that he filed no 
receipts of payment: he contented himself 
| with examining one witness by name Hoolas 
Mahtoo, the brother of one of the parties ` 
named in the letter of the assignment. 
‘The Court below very properly dismissed 
the plaintiff's claim against the defendant 
‘for such portions of the item for which he 
could produce neither the receipts cf the 
assignees nor oral evidence of payment ; but 
we think the Court was wrong in decreeing 
a sum of Rupees 616 5 solely on the evidence 
of the brother of one of the assignees. ‘The 
| receipts of the said assignees were not pro- 
duced, nor was the assignee examined, or 
evidence given that he could not be pro- 
duced. We, therefore, reverse that portion 
of the decision of the lower Court, and 
decree that the plaintiff’s suit for the whole 
1 of the second item be dismissed with costs 
and interest of both Courts. 
| With reference to the third item of the 
, claim, we think that the decision af the 
lower Court is a just and proper one. 
: It appears that the defendant executed a 
“burna” lease to the plaintiff pf several 
villages. It was stipulated that the plaint- 
iff was to pay the Government revenue ; and 
, that from the usufruct he was to re-pay 
himself the money advanced to the defend- 
ant, It was calculated that, after paying the 
Government revenue, which amounted to 
some 600 rupees, there would be surplus 
assets of 2,200 rupees available for the pay- 
ment of the plaintiff’s claim. On the re- 
presentation of the plaintiff that such was 
not the case, the defendant agreed to lease 
out four other villages with assets yielding 
about 600 rupees, or sufficient to pay the 
Government revenue, and to leave a margin, 
as originally agreed upon, of 2,200 rupees. 
These four villages the plaintiff never obtain- 
ed possession of. He, therefore, could not pay 
the Government revenue; and, had the de- 
fendant neglected to do so, we ‘should have 
held that the plaintiff was endamaged, and - 
entitled to recover. But it is admitted that 
the defendant did epay the Government re- 
venue, and that plaintiff did realize the full 
amount of assets agreed upon, vz. rupees 
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DEER liquidation of the debt. 
reasons we concur with the Court below in 
ee that this claim is wholly inadmis- 
sible. 

With ref@rence to the third and fourth 
items of the claim, we are of opinion that 
the lower Court has erred in holding that 
it had no jurisdiction. The claim is not for 
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rent, but for profits of certain properties ' 


which, it is alleged, have been appropriated 
by a wrong-doer; such a suit is clearly cog- 
nizable by the Civil Court. 


items of the claim. 
The result of’ our decision 


lower Court with reference to items Nos. I 
and 2. 
plaintiff with reference to item No. 3, and 
remand the suit for the trial of items Nos. 4 
and 5 of the claim. 


The 30th June 1865. 
Present : 
The Hon’ble J. P. Norman and F, B. Kemp, 
Judges. 


Petitionsof review—Admission of—after pre- 
scribed time. 
Case No. 125 of 1865. 


Application for review of judgment passed 
by Fusteces Norman and Kemp, on the 6th 


May 1864, in special appeal No. 1713 of' 


1863. 
Omrao Sing (Defendant), Appellant, 
versus 


Mongula Beebee (Plaintiff), Respondent. 
Mr. C. Gregory for Appellant. 


Baboo Kishen Succa Mookerjee for 
Respondent. 
A petition of review ought not to be admitted after 


the time prescribed in section 377 of ACL VII. of 1859, 
without the leave of the Court or a Judge. 


Tue decision in this case was given on 
the 6th of May 1864. The petition of 
review wag filed on the 23rd of March in 
l the present year, ten months and seventeen 
\ days after the date of the judgment. 
£ We are of opinión that this practice is 
wrong; that under Rule 1 of the rst of May 
1863, and the 377th section of Aé& VIIL, 
a petition of review ought not to be admitted 
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The suit must, | 
therefore, be remanded for trial of these two. 


is that we. 
decree the appeal of the defendant with costs ; 
and interest, and reverse the decision of the 


We dismiss the cross-appeal of the 
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As to the present application for review, 





| there was never any ground for a special 
appeal. 

' The Judge, confirming the decision of the 

| Moonsiff, had held that the instrument set up 
by the defendant was never executed by the 

' plaintiff—in fact, that it was fraudulent, and 

| probably a forgery. 

The application for review is rejected. 





The 30th June 1865. 
Presenil : 


The Hon’ble W. S. Seton-Karr and G. 
Campbell, Judges. 


Limitation—Cause of action—Effect of judg- 
ment of Court which corrects a legal mis- 
apprehension. 


Case No. 464 of 1864. 


Regular Appeal from a decision passed by 
the Fudge of Patna, dated the 21st Sep- 
tember 1864. 


Syed Lotf Ali Khan (Plaintiff), Appellant, 


versus 


Afzuloonissa Begum and others (Defendants), 
Respondents. 


| Mtr. G, C. Paul and Badoo Mohendro 
| Lali Shome for Appellant. 


| Messrs. R. V. Doyne and R. T. Allan, 
` Moonshee Ameer Ali, and Baboo Kishen 
Kishore Ghose for Respondents. 


Suit laid at Rupees 1,33,970. 


OA judgment of a Court altering a pure legal misap- 

| prehension as to rights and status between A and B, 

' and passed in a suit to which C was not a party, 1s not 
binding on C, nor will it give 4 a right to bring a fresh 
suit in order to put him in the position in which he 
would have been had he never misconceived his correct 
legal claim. 

Tur facts in this case are not denied, and 
the appeal arises out of the following cir- 
cumstances :— 

The plaintiff and other shareholdegs in the 
same family lent to the Rajah of Durbhanga 
a large sum of money on a bond, dated the 
21st July 1849. The sum lent amounted to 
3,34,812 rupees. On the 25th December 

| 1856, the Rajah made a payment of 2,c0,000 
! rupees, which was received by the defend- 
ants, and appropriated as their share of pay- 
ments, with the knowledge and the acquies- 
‘cence of the plainiff. Subsequently, all the 
shareholders instituted separate suits against 


after the time prescribed in that section. the Rajah for the recovery of their separatg, 


without the leave of the Court orea Judge. 


i shares of the money lent. These suits were 
Ces 
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tfied by the Judge, 
-the same time, and were decided on similar 
grounds. The Rajah was cast in large sums; 
but the plaintiff, appellant before u3, appealed 
to the High Court to obtain more than what 
had been decreed to him. The defendants, 
who had obtained from the Judge more than 
they had asked for, did not so appeal. 


The exact position of the parties in the: 


family is as follows :— 


Mir Abdoollah Ee Ameeroonissa, 








f ea 
Kasim Ali, Mehndee Ali, Lotf An Khan, 
+ the defendant, the defendant, ‘Plaintiff). 


The share of Ameeroonissa being by 
Mahomedan Law 3 sahams, she made a 
present of the same to Lotf Ali, and he being 
entitled in his own right to 7 sahams, thus 
became the owner of 10 sahams of the 
family property. The other brothers, Kasim 
and Mehndee, being entitled to 7 sahams 
each, their representatives, the defendants 
in the present suit, thus claim t4 sahams 
out of the whole 24; and their respective 
claims on the Rajah for his debt on the 
bond were consequently of the above 
amount. d 

It is most important to notice that, in the 
separate suits brought by the shareholders 
as above mentioned, the defendants deducted 
the sum of two lacs paid in December 1856 
by the Rajah, as received, to their several 

receipt; while the plaintiff, in his Suit, made 
` no such deduction, thereby showing that 
up to that time he had considered the two 
lacs as paid to the sole credit and receipt of 
the other shareholders, 

The result of the appeal to the High 
Court by the plaintiff Lotf Ali was that, 
on the r4th of December 1863, our col- 
leagues, Justices Bayley and E Jackson, 
ruled that the sum of two lacs « was paid 
“in liquidation of the whole sum q 
“bond not with reference to any parti- 
“ cular share or interest in it.” The learned 
Judges further ruled that the said sum was 
first to be credited to interest, and not to 
principal, as the Rajah, respondent, wished, 
and the Judges ended by amendirfg the 
decree of the lower Court, and awarding 
the plaintiff a sum of 2,53,480 rupees, being 
short of his total demand of 2,79,010 by 
25,530 rupees. 

The plaintiff now sues for his ro 24th 
share of the sum paid by the Rajah to the 
credit of the defendants on the 25th of De- 
sember (Be, alleging that share to amount 
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Mr, Russell, at ‘one and of the Judge, Mr. Russell, of the 21st of Sep- 


tember 1861, as amended by the High Court 
on the 14th December 1863, to be,his starting 
point, 
The present Judge, Mr. Ainslfe, has gone 

very fully into the case, and has recorded an 
. elaborate decision, of which we find the fo'low - 
‘ing to be the main features :— 
The Judge admits that, up to the date 
, of the institution of the several suits against 
‘the Durbhanga Estate, all parties were 
‘acting on a clear and distnct under- 
standing as regards the appropriation of the 
| Shares; and that it was not from error or 
negligence that the plaintiff refrained from 
| Claiming his share of the two lacs. But the 
Judge argues that the decisions of Septem- 
' ber 1861 and December 1863 put the matter 
On an entirely new footing, changed his 
position, created a fresh obligation on the 
part of the defendants, and vested in plaint- 
iff a new right to sue. The Judge also 
' says that the plaintiff is entitled to deduct 
.the time during which the former action was 
pending, and that he would thus be in time. 
Acting on these impressions, the Judge 
‚next proceeds to -consider the effect of a 
‘compromise drawn up between the plaintiff 
and defendants, and filed in the High Court 
on the 11th of November 1862, Reading 
clauses 4, 10, and 11 of this deed*together, 
the Judge comes to the conclusion that the 
plaintiff reserved to himself the right to 
avail himself of the result of his appeal 
then pending in the High Ceurt, and 
‘that his position is as follows, to use 
the Judge’s own words: “He agreed, in 
“the event of his sacceeding in his appeal 
“against the Rajah of Durbhanga, to forego 
“any claim on account of the two lacs of 
“rupees appropriated by the defendant; but 
“by the 1rth clause of the deed of com- 
“promise reserved to himself a right to 
“sue other parties to that compromise for 
“the recovery of the loss he might incur 
“by the decision of the Judge being 
“upheld,” 

On the whole, then, the Judge decides that 
the remedy of the plaintiff is against the Ra- 
„jab, and, thinking the suit rightly brought, 
, gives the plaintiff a decree for 25,930 rupees, 

with interest from the date of the 21st Sep- 
ember 1861, as being the sum which will 
“make up the total of Lotf Ali Khan’s claim 


‘to that wh’ch he demanded in the previous. 


suit, although that suit was not against the 

defendants, but against the Rajah. 
Against this decision both parties appeal. 
The plainttff claims, not 25,530 rupees, butthe 
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total of Ms demand of 83.333 rupees; and the 
defendants appeal, urging that the plaintiff is 
out of time,altogether, and that the decisions 
of September 1861 and December 1863 
could not alfer matters as between the share- 
holders in the family, and could give no new 
right of action. 

We have heard the case argued with their 
usual ability by the learned Counsel on both 
sides, and, after the fullest consideration, we 
are of opinion that the decision of the Judge 
cannot be maintained. No fraud is alleged 
against the defendants, and no misrepresent- 
ation was practised against the plaintiff. 
The plaintiff's ertor is a pure error of law, 
and the judgment; whether of the first or 
of the High Court, ruling that the two lacs 
as between the parties were paid as interest, 
and were to be credited to the joint and not 
the separate payments, cannot alter the s/a/us 
of the parties before us, and cannot give a 
new right of action, ‘hat judgment is, of 
course, binding on the plaintiff and the Rajah, 
who were the only parties before the High 
Court. But it will not bind the defendant, 
nor will it give the plaintiff a right to start 
a fresh suit, nor put him in the position in 
which he would have been, had he never 
misconceived his correct legal claim. The 
Counsel for tie respondent does not contend 
before us that any portion of the time 
spene in the previous litigation, from 1861 
to 1863, can be deducted in his favour. 
It is almitted that, unless tne decision of the 
High Cowart gives bm a new start, and 
creates a fresh ground of action, he would be 
out of time. But, as we have said, we find 
no warrant in law for this doctrine that 
judgments cf Courts, altering a pure legal 
misapprehension as to rights and s/z/zs, and 
p2ssed in a suit to which the defendant was 
not a party, can confer any such right on a 
plaintiff against defendants so circumstanced ; 
and we think it is far better to allow parties 
to abide by the consequences of their own 
misconception or ignorance, where no fraud 
or deception is even alleged, as they are not 
in the present suit. 

As regards the terms of the compromise, 
we think, on looking closely into clauses 
4, 10, andett of that document, that it will 
not help the plaintiff. By the 4th clause 
each shareholder „expressly renounces any 
claim !0 moneys spent or appropriated by 
any other shareholders, or to moneys recov- 
ered from debtors to the estate. By the 
1oth clause there is a mutual renunciation 
of all claims to moveable properties, and 
of claims comprised jn certaih specified 
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law suits. By the trth clause, there cer- 
tainly is a reservation to the plaintiff of 
his rights in the suit versus the Durbhanga 
Estate, wHich suit is the foundation of the 
present claim. But the reservation is couch- 
ed in vague and obscure language, merely 
specifying that, if “in future there should 
“be any contest between Lotf Ali and the 
“other shareholders, the compromise would 
“not stand in the way.” 

It is argued for the respondent that this 
last reservation must refer to the claim of 
83,333 rupees in the present suit, and that 
the wording of the clause is inexplicable on 
any other ground. But such language, put- 
ting. aside for a moment its obscurity and 
uncertainty, cannot confer a right of action, 
if none existed, and if none was created by 
the decision in the suit and appeal referred to. 
Whatever the vague language of the clause 
relied on may have intended, we can never 
hold it to mean that it gave plaintiff a right 
to claim from the defendants, not being par- 
ties to the appeal, what he had never thought 
of claiming until the decision of the High 
Court suggested this step. The language 
may possibly have been intended as a 
mere protection to the plaintiff against the 
defendants. ~ 

In disposing of these questions, we 
have by no means lost sight of the import- 
ant fact that the defendants, by their own 
admission, have received from the Rajah 
16,150 rupees more than their fair share; 
and that the plaintiff, on the other hand, 
has received less than his fair share of 
the debt by Rupees 25,530, and that, if 
we could settle matters between the claim- 
ants by a rough sort of equity, we might at 
least decree to the plaintiff the former and 
lesser sum, if we did not, like the J idge, de- 
cree to him the latter. But we think our- 
selves bound to look strictly at the law in 
this case, especially between parties who 
were well aware of each other’s position and 
rights, and who had ample means for attain- 
ing the best legal redress; and the Judge’s 
decision in effect is not a fufl recognitfon of 
the justice of the plaintiff's claim, but a 
kind of equitable adjudication, which makes 
up to him exactly the sum which he failed 
to recover from a third party in his previous 
demand of 2,79,910 rupees, the High Court 
having awarded him only 2,53,480 rupees, or 
25,530 rupees less than what he claimed. 

But, for the reasons already given. we are 
of opinion that the plaintiff, if he could re- 


cover at all, would be entitled to the wholé&.. 


of his claim. Og tke ground, then, that the 
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legal time for suing has elapsed since the'a Phooldedahi, he would have nosright to 
‘ - 25th of December 1856 before he instituted | succeed. e 
this suit, that be, decisions of September | Judgment was given in favoyr of the 
2861 and December 1863 give ng new right : defendant by the Superintendent of the Tri- 
of action, and that the compromise re- ` butary Mehals on the 21st of Aust 1863. 
vived or created nothing in the plaintiff's: Two days before the date of that decision, 
favour, we must decree the cross-appeal of . Brijobundho, the- original plaintiff, died, 
the defendant, and dismiss the appeal of the ‘and after proceedings toe which it is not 
plaintiff with all costs in both Courts. necessary further to allude, Nittanund 
; Murdiraj, claiming to be the son of Brijo- 
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The 4th July 1865. 
Present : 


The Hon’ble J. P. Norman and Shumbhoo- 

f nath Pundit, Judges, 

Raj of Attgurh, one of the Tributary Mehals of 
Cuttack (Succession to)—Preferential title of 


brother over son of Phoolbebahi wife—Power 
of Rajah to devise estates. 


Case No. 566 of 1863. 


| bundho by a Phoolbebahi marriage, was 
‘admitted to carry on the app2al to this 
Court. 

The defendant, however, alleged, and the 
| Superintendent found, that’ Nittanund was 
, only the son of a slave girl, and not of a 
| Phoolbebaht. l 
` The appellant’s vakeel was heard before 

us on the 3rd and 4th of February 1865. 
The case was then postponed in consequence 
„Of his illness. It was again taken up and 
heard on the 26th, 27th, and 28th of the 


Regular Appeal from a decision passed by present month ;some additional documentary 


Mr. R. N. Shore, Superintendent 
Tributary Mehals in Cultack, dated the 
218$! August 1863. 


Nittanund Murdiraj (Plaintiff), Appellant, 
Ver sus 


Sreekurun Juggernath Bewartah Patnaick 
(Defendant), Respondent, 
Baboos Dwarkanath Mitter, Onoocool Chun- 
der Mookerjee, Mohendroloil Shome, and 
Tarrucknath Sein for Appellant. 


Mr. R. T. Allan and Baboos Unnoda Per- 
shad Banerjee, Kishen Succa Mookerjee, 
Khetternath Bose, and Obhoy Churn Bose 
for Respondent. 


According to the Pachees Sawal, a brother of the . 


Rajah of Attgurh, one of the Tributary Mehals of 
Cuttack, has a preferential title over the Rajah’s son 
by a Phoolbebahi wife to succeed to the Raj. 

Semble that the effect of a devise of his estates by-a 
Rajah would be to alter the course of succession, and, 


therefore, contrary to section 3, Regulation XI. of 1816. ` 


BriésunDHo Narender Mobapater as the 
son By a Phovibebaht wife of Bhoobun: 
nessur Bewartah Patnaick, late Rajah of Att- 
gurh, one of the Tributary Mehals of Cuttack, 
brought this suit to establish his title to 
succeed to the guddee as heir to his father, 
and also under a document alleged to operate 
as a will. . 

The defendant, Juggernath Bewartah Pat- 
naick, the brother of Rajah Bhecobunnessur, 
alleed that the plaintiff was not the son 


e wf a Phoolbebahi, but of a slave gil, and 


that, as the son of a slave, girl, or even of 


of evidence was put in by the leave of the 


| Court for the purpose of clearing up sus- 
picions expressed by the Superintendent as 
' to the alterations of the word “ Bhatanter ” 
into “ Ranee Phoolbebahi,” in a petition of 
the 8th of June 1857. 
. The appellant has undoubtedly shown 
| that he has very good grounds foralléging :— 
frst, that, notwithstariding the answer of 
i the Rajah Gopenath of Attgurh to question 
| VHI., the Phoolbebaht marriage is known in 
the family of Attgurh ; secondly, that such 
‘a marriage is good for some purposes, whe- 
‘ther contracted by a reigning Rajah or by 
a member of the Rajah’s family ; and, /as#/y, 
. that both he and his father were the sons of 
Phoolbebahts. If the decisions of those 
points in his favour would entitle the appel- 
lant toa decree, we should call on the re- 
spondent’s vakeel to answer the case made 
by the appellant. 
But, even if these points are made good 
i by the appellant, the great question remains 
'whether the son of a Rajah by a Phoolde- 
| ġahi has a right to succeed in preference to 
| a brother. l 
; For an answer to this question we are 
j referred to the Pachees Sawal.e This ap- 
pears to be a record embodying the answers 
‘given by the Chief of the,sixteen Tributary 
,Mehals in Zillah Cuttack. and of certain 
i Atd/ahs in the province of Orissa, to ques- 


‘tions put by the Superintendent in (ärt. 


Atter that statement had been drawn up, 


| Regulation XI. of 1816 was enacted, which 


provided tifat the estates of these sixteen 
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Tributary Mehals should descend entire to 
the p2rsons havinge the most substantial 
claim according to local and family usage. 

In answer to question VIII. given by thirteen 
of the Rajahs it appears that, ifa Rajah receives, 
as a wife, the daughter of any respectable 
person not of his own caste, she is called a 
Phoolbebaht. But this passage is not con- 
tained in the answer of the Rajah of Attgurh. 

The answers to questions X. and XII. shew . 
that, in the Non- 
Regulation Me- 
hals or Gurhs, if 
a Rajah leave no 
sons born of any 
of his ‘Ranees, but 
leaves a brother and 
sons by his PAool- 
: bebahis and concu- 
bines, the brother will succeed, and, if he 
leave no brother, the succession will go to his 
brother’s sons. 

On the death of a Rajah, who leaves no 
sons by a Ranee, nor brother, nor brother's 
son, though there may be sons born to him 
by his Phoolbedahis, slave girls, or concu- ' 
bines, one of the brethren of his grand- 
father (in the original qs% whydtys) who is 
the nearest of kin will be the righitul claimant 
of the Raj; in default of any such, the son ' 
of a Phoolbebaht has the next right.- 

The Gurhjat Rajahs say that “the son of 
a concubine or ofa slave girl has no right 
to the succession.” 

The figst question in the cause is there- 
fore disposed of by the Pachees Sawal, if 
we are at liberty to treat that document as a 
satisfactory proof of the custom of descentin 
the families of the Gurhjat Rajahs 

It is a remarkable circumstance that the, 
Killahjat Rajaks, with the exception of the 
Rajah of Khordah (see answer by the Killah- 
jat Chieftain to question XII.), give to the | 
son of a concubine a similar place in the 
order of heirs to that which the Gurhjafs 
assign to the Phoolbebahi’s son, viz., if no 
brethren connected with the late Rajah’s 
grandfather are alive. 

The first point relied upon was that the 
answers of the Chiefs of the Non-Regulation . 
or Gurhjat Mehals were at variance with | 
those of the Regulation of Killahjat 
Mehals; the A7z/lahjat (see answer to ques- 
tion X ) admitting the son of a Phoolbebaht | 
to succeed as heir in preference toa brother. 

The Superintendent in his judgment has 
suggested as a reason for this difference (bat 
“the Killah Chieftains feared that, if any | 


Note.—The Phoolbebaht is 
taken into the Rajah’s estab- 
lishment by the ceremony of 
putting round her neck a gar- 
land of fowers. Phoolbebahi 
women reside in the Mehal, 
serai or family-dwelling. See 
6 Select Reports, p. 42. See 
also 1 Macnaghten’s Hindoo 
Law, p. 60. 


‘doubts were thrown in the rigat of the son. ceed in Bankey was decided in 1840 in Up 
i ~ g z t 
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“of a Phoolbebahi to succeed, the Govern 
“ment might take opportunities of declar- 
“ing their estates lapsed.” Tnis suggestion, 
if well founded, would impeach the authorit 
of the answer as regards the Killahjat 
Rajahs. But we do not assent to the view 
of the Superintendent on this point. The mo- 
tive suggested affords no sufficient reason 
for placing sons of Phoolbebahis before 
brothers. It appears to us more natural to 
suppose that differences in the customs of 
descent might not naturally spring up, and be 
pro luced by causes which it is impossible 
to trace. There is a remarkable difference 
between the Gurhjat and Killahjai custom 
of descent. With reference to the position 
of the son of a Pafranee, see answers to 
questions IV. and V. 

The appellant does not shew any single 
instance of the succession of the son of a 
Phoolbebahi to the exclusion of a brother of 
the late Rajah. 

The Pachees Sawal appears to have been 
put in evidence, and treated as of great au- 
thority in the case of Rajah Sham Soondur 
Mohendar, appellant, versus Kishen Chunder 
Bewartah Rai, respondent, reported in the 4 
Select Reports, p. 39. A suit, which in its 
earlier stages was pending before the Collect- 
or in 1812, was decided by the Supsrintend- 
ent in 1823, and finally on appeal in 1825. 
In the same case the Rajahs of Killahs 
Bankey, Nursingpore, Barombah, Sookindaht 
Talchar, and Runpoor, stated, though no, 
unanimously, that sons of concubines (Kuneeg 
Zadas) were not entitled to succeed, and that 
a Phoolbebaht Ranee was esteemed in a 
little higher light than a concubine. It may 
be observed that Sookindah is one of the 
Regulation Mehals, and that in these Mehals 
the son of a concubine might succeed to the 
Raj according to the answers given in the 
Pachees Sawal. 

. In the case of Rajah Jenarderi Ummur 
Singh versus Okhoy Singh alias Shan, Soon- 
dur Mohendar, decided in 1835, and reported, 
6 Select Reports, p. 42, the Pachees Sawal 
was accepted as provinge the custem of 
descent in the Dhekanal family; and, in 


accordance with the answers, the Sudder - 


Court, confirming the decision of the Assist- 
ant Superintendent, held that the plaintiff, 
the son of a prostitute or slave concubine, 
could not .inherit the Raj; and that the 
defendant, the brother of the late Rajah, 
born of the PAoolbebaht wife of his father, 
was entitled as against him to the Raj. e 
That the son of a slave girl cannot suc 
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* «power of devising their estates, 
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Case, 6 Select Reports, p. 296. Inthe Pari- 
Kood case (not reported) decided by the 
Judge of Cuttack in 1842, the Pachees 
wawal was referred to for the purpose of 
proving the custom of descent. The Judge 
found it to have been proved that the Rajah 
of Parikood was a Xhetiry by caste. He 
says the Rajahs of Nyaghuri and Khond- 
parah, who are of the same caste with the 
Rajah of Parikood, have stated that the 
Rajah was a Ahetfry ; and that under their 
family-usage, and that of the Rajah of 





Parikood, the Sapinda of the minor Rajah 


(deceased) is entitled to the Raj, notwith 
standing the existence of a son of his father 
by a Phoolbebahi wife, and that the case was 
decided in accordance with this evidence. 
In the Hurishpore case, Prandhur Roy 
versus Ram Chunder Magraj, 1 Sudder Re- 
port, 1861, p. 16, the Court point out that “ the 
“authority of the answers given by all the 
“ killahdars consulted in 1814, and embodied 
“in the Commissioner’s statement, was never 
“impugned till 1841, when in the Partkood 
“case a single Judge of the Sudder Court 
“ordered kyfeuts to be taken from other 
“ killahdars,”’ 

It may very well be that. in the cases of 
Parikood and Hurishpur A7//ahs, the Chiefs 
of which had not been consulted as to their 
family usagesin 1814, evidence may have been 
necessary in order to show that custom of 
descent in those families was identical with, 


or similar to, that of the &7l/ahdars, the: 


substance of whose answers is recorded in 
the Pachees Sawal. The fact that such evi- 
dence was taken does not, in our opinion, in 
any manner, impugn the authority of that 
document. No single case referred to has 
been shown to be inconsistent with it. It$ 
authority has be:n recognized in every case, 
and the independent evidence of usage 
appears in every case to be entirely consist- 
ent with it. The attempt to impeach the 
authorty of the Pachees Sawal has utterly 
failed. We think that the defendant’s title 
as the “brother of the late Rajah to succeed 
to the*Raj is preferable to that of the plaintiff, 
the Phoolbebahi’s son. 

The appellant next contended that Re was 
entitled under a wil. But the instrument 
relied on, which is in the form of a petition 
addressed to the Superintendent, signed by a 
mookhtear on behalf of the Rajah, is not in 
its nature testamentary, and, therefore, we 
need not discuss the question whether 
Rajahs, who have no direct heirs, have the 
Whatever 
they might be able to do by way of gift in 
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their life-time, the effect of the exercise of 
such a power by will would seem to be to 
alter the course of succession, and therefore 
contrary to Regulation XI. of 18:6, section 3. 
The answer to question XVI. shows that there 
is no instance in which a gift, even in the life- 
time of a Rajah, has been held valid, and 
there can, therefore, be no. custom to the effect 
that such gift by way of will is valid. 

On these grounds we are of opinion that 
the appellant’s case wholly fails, and we, 
therefore, dismiss the appeal with costs and 
interest. 


The 4th July 1865, 
Present: 
The Hon'ble H, V. Bayley and E. Jackson, 
Judges. 


Suit for specific performance of contract—Ad- 
justment subsequent to and beyond decree. 


Case No. 129 of 1865. 


| Regular Appeal from a decision passed by 


the Principal Sudder Ameen of Hooghly, 
dated the 26th Fanuary 1865. 


Ram Luchun Bubra (Plaintiff), Appellant, 
versus 


Madhub Chunder Bubra -Deferfdant), 
Respondent. e 


Baboo: Unoocool Chunder Mookerjee for Ap- 
pellant. 


Baboos Banee Madhub Banerjee, Hem Chun- 
der Banerjee, and Gopeenath Mookerjee for 
Respondent. 


Suit laid at Rupes 9,494-7 as. 15 gs. 2 CS. 


A suit lies for specific performance of a contract in 
respect of an adjustment subsequent to, and for pro- 
perty beyond, the decree, notwithstanding section 11 
of Act XXIII. of 1861, which applies only to subject- 
matters relating to the decree. 


Tue parties to this suit had been in liti- 
gation in respect of a share of certain house- 
property which the defendant claimed by right 
of inheritance, and for which the defendant 
obtained a decree with mesne profits and costs 
against the present plaintiff. The plaintiff 
alleges that, while execution of she decree 
was pending, he and the defendant came to 
an amicable arrangement, under which he 
was to obtain possession from defendant of 


‘certain premises not in the decree, and the 


defendant was to obtain possession from him, 
plaintiff, of certain other premises also not 
in the decree, and the defendant at the same 
time agreed’ to give up certain of his rights 
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under the decree to, mesne profits and costs. ` 


The arrangement in question was, however, 
when put mto Court, rejected by the presid- 
ing Judge pnder section 206 of A@ VIII. 
of 1859: because it was an adjustment not 
made through the Court, and not certified to 
the Court by the party in whose favour the 
decree had been made, and the decree was 
executed as if no such arrangement had 
been entered into. The plaintiff now, in 
fact, sues for a specific performance of that 
arrangement or contract, He puts his plaint 
in an untenable shape, z. e, he asks to be 
released from thẹ liability for mesne-profits 
and costs under the decree as well as to 
obtain possession of the property which was 
made over to him by the agreement. There 
is no doubt that he cannot be released from 
his liability under the decree, Indeed, we 
understand that that decree has been finally 
executed. But be might be allowed to amend 
his plaint to a demande, (o obtain so much 
money and such property as he is entitled to 
under the contract entered into by the de- 
fendant by the deed of rufanamah. 

If the plaint -is put in this shape, the 
question still will arise whether the claim 
can be admitted or not? The Principal Sud- 
der Ameen is of opinion that it cannot be 
heard ` that the cofrac/ in question is an 
adjustment of the former decree which was 
illegafly carried out, and is, therefore, null 
and void, and regarding which no separate 
suit could be preferred under section 11 of 
A& XXIII of 1861. ' 

We think, however, that, although the 
adjustment in question was very properly 
rejected in the execution proceedings in the 
former case, there was nothing illegal in the 
adjustment. The present defendant therein 
is said to have contracted that he would certify 
it to the Court. He did not do so, and the 
decree went to execution as if no such ad- 
justment had taken place. But we think 
that this adjustment may fairly be looked 
upon as a contract entered into by the parties 
subsequent to, and, by its terms, for property 
zot in the decree, and, therefore, a suit for 
specific performance will lie. In fact, the 
subject-matter being beyond the decree, 
section 11 “of A& XXIII. of 1861, which 
is as to subject- matters relating to the decree, 
would not apply. *We may further remark 
that the property in suit is more extensive 
than that covered by the former decree. 
The present plaintiff has thus, then, we think, 
a distinct cause of action, which has arisen 
subsequent to, and beyond that, decree, and 
upon which we allow the suit to proceed to 
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trial upon the plaintiff amending the terms 
of his plaint. Appeal decreed with costs 
of this appeal on appellant, plaintiff, as his 
plaint was not correct. 


The 4th July 1865. 
Present : 
The Hon’ble W. Morgan and Shumbhoonath 
Pundit, Fudges. 


Mortgage by and sale in execution of decree 
against one co-sharer~Subsequent sale by 
all the co-sharers. 


Case No. 788 of 1865. 

Special Appeal from a decision passed by the 
Judge of the 24-Pergunnahs, dated the 30th 
January 1865, affirming a decision passed 
by the Second Principal Sudder Ameen of 
that District, dated the 29th September 
1864. 

Muddun Lall Doss (one of the Defendants), 

Appellant, 
l VErSUs , 
Ashootosh Banerjee (Plaintiff) and others 
(Defendants), Respondents. 
Baboo Banee Madhub Banerjee for 
Appellant. 


Baboos Muttee Lall Aookerjee and Kedar- 
naih Mojoomdar for Respondents. 





A property belonging to several proprietors, but mort ~ 
gaged by one to his accreditor, was sold in execution, 
and the purchaser took possession of the whole. The 
debtor and his co-proprietors having, subsequent to the 
mortgage, sold the whole property to the plaintiff, the 
plaintiff sued to set aside the sale; but his purchase 
was considered not boné fide and in fraud of the credi- 
tor on the assumption that the mortgage, like the sale, 
was by all the proprietors. The plaintiff, with the con- 
sent of the other co-sharers whowere not indebted, and 
who had not mortgaged their rights, now sued for deter- 
mining how much the purchaser was entitled to hold 
under the sale. As in execution of decree only the 
rights and interests of the debtor are sold—-HELD that 
the present suit was not barred, as no sale by the other 
co-sharers could be in fraud of the creditor of the co- 
sharer who alone was the debtor ; and that, as against 
the co-sharers who admitted the sale of their réghts_to 
the plaintiff, the purchaser could ngt retain posggssion 
of their shares. 


THE pbjection of the special appellant is : 
first, that, the deed of sale being disproved in 
the former suit by the present plaintiff against 
the defendant, special appellant, the pre- 
sent action cannot be maintained. It is evi- 
dent that the decision of the Lower Appellate 
Court in the formrer case was simply meant 
to determine that a mere nominal sale was 
made ; and that such a sale made in fraud of 
the creditors could not injure their rights, 
this decision, theéiact that the previous mort, 
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gage of property to the creditors, if not by all 
the holders of it, at least by some of the debt- 
ors, must necessarily: have precedence over any 
subsequent sale by them, was overlooked ; the 
genuineness and bond fide nature of the deed 
of sale were unnecessarily tried, and it was 
taken for granted that the whole of the pro- 
perty was mortgaged by all the parties entitled 
to hold the entire estate. The Judge below, 
when he passed that decision, never intended 
to determine the exact amount which the 
purchaser, in execution of a decree given for 
money secured by the mortgage, could legally 
acquire by the sale. In the present case 
the plaintiff sues to have that question deter- 
mined ; and, when itis admitted that the entire 
property now held by the purchaser at the 
execution-sale was not mortgaged, but the 
tights of only some of the co-proprietors, and 


as, by the sale, only the rights and interests | 
of those who were debtors could be passed to | 
the purchaser, the property in that portion | 


which is not covered by the mortgage lies 
either in the plaintiff, or, if not in him, then 
in the proprietors, of these portions. The 


plaintiff now sues, as the party entitled | 
to hold that portion, and, though his deed of | 


sale might have been found collusive as 
against creditors, yet, when those to whom it 
legally belongs say that they have passed 


THE WEEKLY REPORTER, 





em EE a 





b 
Rulings. 


[Vo]. IIL. 


-m e Eh E EEN E E E em — — — eer i mmm A 


appellant had not sufficient opportunity to pro- 
duce hisevidence. Neither the decree nor the 
mortgage- deed is now beforeus These should 
be produced. The case is remanded to the 
Lower Appellate Court to decide the question 
of the validity of the sale of the decree of the 
share of the infant brother; whether the pro- 
perty of the infant was mortgaged, if it was 
mortgaged ; then to ascertain whether the mort- 
gage-debt was in any part incurred for the 
infant; and if so, whether the necessity for 
which it is said the debt was incurred justi- 
fied the borrowing. If the Court shall be 
satisfied by the production of the decree and 
other evidence that this matter was finally 
decided in the mortgage-suit, this will be a 
bar to all further enquiry, or adjudication in 
the present suit. 








The sth July 1865. 
Preseni: 
The Hon'ble G. Loch and F. A. Glover, 
Judges. 
Decrees against representatives of deceased per- 
sons— Attachment of private property of 


Widow—Notice (on second application for 
execution)—Dainages, 


Case No. 127 of 1865. 


their rights to the plaintiff, the purchaser in| Regular Appeal from a decision ‘passed by 


the sale for execution cannot object to the 
title of the plaintiff, for no sale or gift of 
the property can be in fraud of one who isa 


creditor of persons other than those whose | 
The Judge! 


rights the plaintiff here claims. 
was right in deciding in the present suit 
what passed by the sale. 

The second objection is that the share of the 


‘minor brother of Monajooddeen cannot be de- : 
| Mr. C. Gregory and Moonshee Ameer Ally 


_ creed to the plaintiff, as, by the decree in the 
mortgage-cases, it has already been decided 
that his elder b:other had borrowed the mort- 


gage debt also for the benefit of the minor ;! 
and fhat, if the question of the necessity of | 


thejincurring of the debt can be tried in this 
case, the objection should have been taken 
in the first Court ; and, if such a point for de- 
cision could be taken up by the Lowey Appel- 
late Court, that Court should have allowed 
the special appellant some opportunity to 
offer evidence. We think that the question 
on necessity may be tried in this case, 
provided it has not been finally and com- 
pletely decided in the mortgage cate. That 
it was not decided in the case preceding 
this suit is obvious. That the Appellate 


" =% Court has power to frame and try new 


issues is clear, We thinkahowever, that the 
wee A S 


Mr. W. Ainslie, Fudge of Paina, dated the 
4h February 1865. ` 


Syed Ruznudeen Hossein (Defendant), 
Appellant, 
versus 


Musst. Fuzalun and another (Plaintiffs), 
Respondents. 


e Khan Bahadoor for Appellant. 


Baboo Onoocool Chunder Mookerjee tor 
Respondents. 


The holder of a decree against a deceased person is 


, bound to proceed against the property of the deceased 


before he can attach the private property of the de- 
ceased’s widow. 

Where an execution-case has been struck off, and no 
order has been made by the Court directing execution 
to be issued against the heirs, notice under section 216 
should be re-issued before execution is faken out. 

Though the proceedings immediately connected with 
a sale ot moveable property be regular, so as to afford 
no ground for an action ot damages, yet, if a decrec- 
holder has omitted to do what he is legally bound to , 
do, and has thereby caused injury, the party injured 
may claim damages. 


PLaintirr is the widow of one Dianut 
Hossein, and after his death she brought an 
action against his heirs to recover. the 

; 
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amount of her dower, and, on the 20th August | 


1862, got a decree for 7,000 rupees against 
the estate amd the heirs in possession. 

The defendant held a decree against Dianut 
Hossein, dated 16th February 1850, which he 
sought to execute against the heirs of the de- 
ceased Dianut, and in execution seized and 
sold the decree for ddwer h ld by the plaintiff, 
and purchased it himself for 6co rupees. 

The plaintiff endeavoured to set aside the 
sale summarily, but failed before the Judge, 
who held in appeal that, as the decree sold 
was moveable property, plaintiff could only 
bring an action for damages by suit in Court 
as prescribed in section 252 of Act VIII. 
of 1859, if she had suffered any injury from 
any irregularity in the sale. Plaintiff has 
accordingly brought the present action for 
damages for 7,934 rupees, the actual loss to 
her by the sale ot her decree for dower, and the 


Judge has given her a decree, holding that: 


the defendant, decree holder, was bound to 
proceed against the proper.y of the deceased 
before he took the private property of the 
plaintiff in attachment; and, secondly, that, 
owing to the failure in serving the notice 
prescribed by section 216 of the Procedure 
Code, there had been a material irregularity 
in the sale-proceedings, which had caused 
serious injury to the plaintiff. 

It is necessary to note the steps taken by 
the céfendant in executing his decree. On 
24th Novemoser 1861, applicatioa was made 
for execution against the heirs of Dianut 
Hossein, atd the list of property sought to 
be attached consisted of this claim for dower. 
On 17th January 1862, Fuzuun objected to 
the sale of the claim, as it was her private 
property. An answer was filed by defend- 
ant on 25th April following, and on 18ih 
September 1802, the Court, without decid- 
ing whether the claim was or was not liable 


to sale in liquidation of the debts of Dianut ` 


liossein, struck the execution-case off the file. 
In August 1862 plaintiff obtained a decree 
for dower, and on 17th April 1863 fresh appli- 
cation for the sale of this decree was made, 
and process of attachment was taken out. and 
prociamation fixing the 3cth September as 
the date of sale was issued, on which date 
the sale waS made. On the 6th October 
1863, the plaintiff filed a petition of objec- 
tuon to the sale, on.the g ound that her 
‘private property could not be held primarily 


liable for her husband’s debt; that she was ' 


not aware that any proceedings in execution 
had been taken out again$t her. The Sud- 
der Ameen, on 10th February 1864, rejected 
the secand pleg, but, considering the first 


valid, set aside the sale. On appeal to the 
Judge, he held, on the 16th April 1864, that 
the sale of moveable property could not be 
set aside, but that plaintiff was at liberty to 
bring a suit for damages, which she has done, 

The questions before us are :— 

1s/,—Whether the judgment-creditor was 
not at liberty to proceed against any property, 
either private or inherited from her husband, to 
the extent of the share of her husband’s pro- 
perty, which came into the plaintiff’s hand ? 

2nd/y,—Whether it was necessary to issue 
a notice under section 216, one having been 
already served ? 

3rd/y.—Wheiher there was any irregular- 
ity in the sale, so as to entitle plaintiff to 
claim damages? 

In determining the frsź point, it will be 
necessary to read sections 203, 210, and 211 
together. The first section refers to decrees 
against the representatives of deceased per- 
sons. S:ction 210 relates to the execution of 
a decree where the person against whom it 


. was made has deceag-d before the decree has 


been fully executed, and it allows execu- 
tion to be taken out against the legal repre- 
sentative or the estate of the person so 
dying; and section 211 prescribes that, 
it the decree be ordered to be executed 
against the lezal representative, it shall 
be execu:ed in the manner provided in 
section 203 for the execution of a de- 
cree for money to be paid out of the 
property of the deceased person. Now, 
section 203 distincily prescribes that, if the 
decree be tor money to be paid out of the 
property of the deceased person, it may be 
executed by the attachment and sale of any 
such property; and itis only when no such 


-property is tound, and the defendant or his 


representative fails to satisfy the Court, that 
he has applied such property as came into 
his hands to the liquidation of the deceased’s 
debts, that the decree-holder can come gown 
on such representative, and then only to the 
extent of tne share of the deceased’s preperty 
which came into his hands. We think, 
therefore, that the defendant acted contrary 
to law jn attaching the private property of 
the plaintiff, before taking measures to bring 
the property of the deceased in her hands and 
in that of the representative of the deceased 
to the hammer in liquidation of his claim. 
On the second point we find that a notice 
was served upon the plaintiff in November 
1861, when she appeared and filed a petition 
of objection which was never enquired into, 
and the case was struck off on 18th Septem. 
ber 1862, revived@ineApril 1863, and, with- 
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out further notice to the plaintiff or further 
reference to her objection, the property was 
sold on 30th September 1863. It appears to 
is clear from the wording of the law that, 


when the second application for execution ' 


was made in 1863, a further notice should 
have been served; for on the previous appli- 
cation against her (see second proviso in 
section 216) ¢he Court had not ordered 
execuiion to issue against her. 

We come now to the /hird point. If the 
irregularity spoken of in section 252 of the 
Procedure Code be limited to the actual 
proceedings immediately preceding a sale, 
such as are described in section 249, and 
consist in the proper issue of notice of sale, 
` and of conducting the sale, we can find no 
such irregularity in the proceedings as to 
Warrant our giving a decree for damages; 
but if we may losk beyond the immediate 
proceedings, ani then if we find that, though 
these are in accordance with the forms pre- 
scribed by-law, yet other most important 
steps required by law, without which no pro- 
cess against the person or property could 
have issued, have been neglected, we may, 
we think, without in any way putting a con- 
struction upon section 252 which it might 
not bear, hold that, by neglecting to do what 
he was legally bound to do, the defendant 


has, by the sale of the plaintiff’s decree for | 


dower, inflicted a serious injury upon her; 
and that, in consequence, she is entitled to 
recover damages in the amount claimed. 
Looking at the case in this view, we see no 


ground for interfering with the order passed . 


below, and dismiss the appeal with costs. 


The 5th July 1865. 
Present: 


The Hon’ble F, B. Kemp and W. S. Seton- 
Karr, Fudges. 


Sale for arrears of Revenue—Obligation of 
lender. 


Case No. 218 of 1865. 


Special Appeal from a decision passed by 
Mr, E. G. Birch, Fudge of Moorshedabad, 
dated the 6th December 1864, modifying a 
decision passed by the Principal Sudder 
Ameen of that District, dated the 18th Fuly 
1864. 


_Nuffer Chunder Banerjee (Defendant), 
Appellant,” 


e 
VEPSUS 


e? dee Mundle and others (Plaintiffs), 
Respondents. 
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Baboos Onoocool Chander Mookerjee and 
Opprokash Chunder Mookerjee for Appellant. 


Baboos Grees Chunder Ghose and Gopal 
Loll Militer for Respondents. 

A lender is not bound to enquire into the exact 
amount necessary to be borrowed to save an estate 
from sale for arrears of Government revenue. It is 
sufficient if he satisfy himself of the existence of a 
necessity to justify him in looking to the estate for 
re-payment. 

Wr think the decision of the Judge is 
good in law. It is contended against it 
that the necessity for payment of a certain 
amount of Government revenue did not jus- 
tify the loan of a larger amount, and more 
than sufficient to save the estate from sale. 
But we do not think that the lender was 
bound to enquire into the exact amount 
It was sufficient 
that he did satisfy him of the existence of a 
necessity to justify him in looking to the 


„estate for re-payment, and in this view the 


ruling of the Judge correctly applies the 
law to the facts. 
We see no necessity for interference, and 


. reject the appeal with costs. 


The sth July 1865. 
Present: e 


The Hon’ble W. Morgan and Shumbhqpnath 
Pundit, Judges, 


Alluvial lands—Act IX. of 1847. 
Case No. 677 of 1865.° 
Special Appeal from a decision passed by 
Mr. A. Pigou, Fudge of Hooghly, dated 
the 7th December 1864, affirming a decision 
passed by the Principal Sudder Ameen of 
that District, dated the 19th February 1864. 


Kallynath Roy Chowdhry and others 
(Plaintiffs), Appellants, 
Versus 
Mr, J. Lawrie and Government (Defendants), 
Respondents. 


Mr. F. T. Woodroffe and Baboo Prosunno 
Coomar Sein for Appellants. 


Baboos Kishen Kishore Ghose, Sreenath Doss, 
and Muhendrolall Seal for Respondents. 


An accretion to a chur belongs to the owner of the ` 
chur, whether the channel between the main land and ` 
the chur is fordable or not. 


We have referred to the two decisions 


'which were cited (Wise versus Ameerun- 
| nissa Khafoon, II. Weekly Reporter 34; 


and Wise versus Abdool Ali, ibid 127) in 


I 86 Ss, Civil 


each of which the Court expressed an opinion | 
concerning the effect of Act IX. of 1847 on | 
the right ef the Government to the owner- 
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cumstances of this case, and it is unnecessary 
for us to express any opinion respecting the 
construction of Act IX. of 1847. We dismiss 


ship of islagds newly formed in large and | the appeal°with costs. ; 


navigable rivers. The contest in both those | 
cases was between private persons; the! 
defendant in each case having in himself oo: 
right or title, bat’only a bare possession, | 


t 


The 6th July 1865. 
Present: 


confirmed by the Magistrate's order under The Hon'ble Sir Barnes Peacock, X7, Chief 


Act IV. of 1840; and the plaintif having no | 
higher right than this, that the channel 


Sustice, and the Hon'ble E. Jackson and 
F. A. Glover, Judges. 


between the neighbouring main land and the | Principal and agent—Assistant in an Indigo 


island had recently become shallow and 
fordable, and that thereby the ownership of 
the island had accrued to him as the adjacent 
proprietor. The defendant sought to defeat 
the plaintiff by setting up a better right in a 
third person, that is, in the Government | 
But he did not show that he himself claimed 
under or stood upon the title of the Govern- 7 
ment; and, indeed, it appears, on the contrary, ' 
that he was a mere intruder, or “squatter,” 
and that the Government had in one of the ' 
suits more or less formally disclaimed all 
right in the plaintiff’s favour. The Govern- | 
ment had at no time exercised any act of ; 
ownership over the island, nor even in any 
way indicated an intention to assert its 
ownership. Still less had it taken any form- 
al measyres for the assertion of its right to 
the ownership. Under these circumstances, 
the Court decided that the plaintiff's title 
must prevail over the mere possession of the 
defendant. The Court also intimated an 
opinion respecting the operation of the Act 
IX. of 1847, one of the learned Judges stat- 
ing that the 7th section must “ be taken as 
it were as suspending for ever, and, in fact, 
taking away the right of Government to 
assert a right of ownership in any lands as 
islands, if they were not found to be island 
at the time of the re-survey.” S 

In the present case the land claimed by 
the plaintiff is in the possession and occupa- 
tion of the Government by its lessee. The 
defendants in the suit are the Government 
and the lessee of the Government. More: 
over, the land claimed is not an island of 
recent formation, but land which, as the 
Court has found, has accreted to the Chur 
Suggeera (which belongs to the Government). 
That this chur, however, changed in form 
since the time of Ars first appearance, is s'ill 
in existence, has been established. The own- 
ership of the chur decides who is the owner 
of the accretion to the chur, and it is imma- 
terial whether the channel between the main 
land and the chur is fordable or not. The 
decisions cited are inapplicable to the cir- 


Factory — (Power of, to purchase Indigo 
Seed). 


Case No. 202 of 1865. 


Spectai Appeal from a decision passed by 
Mr. E. F. Lautour, Additional Fudge of 
Bhaugulpore, dated the 28th September 
1864, reversing a decision of Syed 
Waheedooddeen Khan, Principal Sudder 
Ameen of that District, dated the 20th Fuly 
1803 


Roghooburdyal Mundur (Plaintiff), £- 
pellant, 


VET SUS 


Mr, Alexander Christian (Defendant), 
Respondent. 


Baboo Dwarkanath Miiter, Moonshee Ameer 
Ali, and Mr. F. Baptist for Appellant. 


No one for Respondent., 


Held by the majority (Glover, J , dissenting) that 
it is not within the reasonable scope of the authority of 
an Assistant in an Indigo Factory to purchase any 
amount of Indigo Seed for his master, and to make his 
master liable, particularly where the seed was not pur- 
chased or used for the factory ; and that, though the 
Assistant, in writing to the vendor for the seed, styled 
himself in the body of the letter as the Manager of the 
Concern, yet his signing himself for another person, 
and not tor the owner ot the factory, disclosed to the 
vendor that the other person, and not the owner of the 
factory, was his principal. 

Glover, ¥.—TuHis was a suit to recover 
2,928 rupees, balance, with interest, of an 
account for Indigo Seed sold. 

The plaintiff, who is the special appellant 
before us, states that he received an order 
from the defendant R.yneau, who was 
Manager of the Putturghatta Indigo Factory, `. 
on the 1st of March 1863, for 256 maunds 
of Indigo Seed at 19 rupees the maund ; that, 
on the strength of this letter, the seed was 
weighed in the presence of servants of the 
factory, and carried away to the factory 
godowns ; that Rupees 1,900 of the sum due 
were paid, and a promise given to pay the bal- 
ance withina week at Bhaugulpore. The pro- 


mise not having been fulfilled, this suit waffen ` 


brought againste Reyneau, Clarke, and the 
` a 
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owner of the Putturghatta Factory, Mr. 
Christian. 

The defendants Rayneau and Clarke filed 
no answer. Mr. Christian pleadedethat Ray- 
neau had no authority from him to purchase 
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the Indigo Seed ; that he never received the 


seed ; and that the transaction was a private 
one between Rayneau and the plaintiff. 

The Court of first instance gave a decree 
against Christian, on the ground that Ray 
neau, in purchasing the seed, acted only as 
Christian’s agent. 

But the Judge on appeal released Mr. 
Christian from responsibility, holding that 
he had given Rayneau no authority to pur- 
chase the seed, and that the plaintiff in selling 
it to Rayneau acted without warrant, and 
must take therisk. Clarke was included in 
the decree, and both were made liable for the 
balance due. 

The plaintiff now appeals specially, urging 
that he sold the Indigo Seed to Rayneau on 
the faith of his Hindee letter, in which he 
styled himself Manager of the Putturghatta 
Factory, and not to Rayneau or to any one 
else as an individual ; that the factory ser- 
vants took delivery of the seed, and stored 
it in the Putturghatta godowns ; and that 
_ special appellant had, therefore, every reason 
to suppose that he was dealing with the fac- 
tory, which ought to make the owner of the 
factory, Mr. Christian, liable. 

This case has been very carelessly con- 
ducted by the lower Courts, and important 
evidence has been neglected. For instance, 
the factory books should have been called 
for and examined, touching the payment of 
the 1,900 rupees on account. If the seed had 
been bought on account of the factory, that 
item would have been found in the accounts, 
and this piece of evidence would have help- 
ed materially to elucidate the case. Again, 
no evidence has been taken regarding the 
connection between the two defendants Ray- 


neau afd Clarke, whetherthey were ever com- : 
missjoned by Messrs. Moran & Co to purchase ' 


Indigo Seed, or whether they had ever before 
bough? seed as Moran & Co,’s agents 

All these points have been left unen 
` quired into ; both Courts being apparently 
satisfied with some 


that Rayneau and Clarke were brothers-in- 
law ; that the latter had been dismissed by 
Moran & Co., had filed his schedule in the 
Insolvent Court, and entered the present 
claim as a debt personal to himself. 


* aP But, taking the evidence as I find iton 


the record, I have nq dpuht that the 
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irregular statements . 
made by the special appellants vakeel, . 
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special appellant sold the seed urtder the 
Impression that he wag selling it to the 
factory, and that for these reasong the order 
is conveyed in a Hindee letter which states 
that Mr. Rayneau, Manager (Karpurdaz 
is the word used) of the Putturghatta Fac- 
tory, wishes to have so many maunds of 
Indigo Seed at 19 rupees*a maund. 

At the top of this letter is written “ For 
G. E. Clarke, H. Rayneau, Putturghatta.” 

It is contended that this superscription 
cl.arly shows that Rayneau bought the 
seed for Clarke ; but, so far as the special ap- 
pellant is concerned at least, I do not think 
that the words can fairly ‘carry any such 
meaning. Inthe body of the letter which 
is written in Hindee, the special appel- 
lant’s language, not a word is said about 
Clarke, or that the seed was purchased on 
a joint or separat: account for that indivi- 
Rayneau styles himself Manager of 
the Putturghatta Factory, and with those 
words staring him in the face, is it reason- 
able to hold that the seller ought to have 
discovered for himself that the English 
Writing at the head of the letter entirely 
contradicied the Hindee writing in the 
body of it, and changed the contract from 
one with a solvent factory, to one with a 
person with whom special appellant had had 
no previous dealings, and to whom, ddubtless, 
he would have at once refused credit? e 

Tnere is no assertion anywhere in the 
record that this man Clarke had ever pur- 
chased Indigo Seed before, or (ag he was 
in any way known to the special appellant. 
It is admitted that the seed delivered, on 
the strength of Rayneau’s order, was weigh- 
ed and carried off by factury servants in 
factory carts; and in the face of all this, 
it would, in my opinion, be most inequi- 
table tə hold tnat the seed was sold, not to 
the factory, but to Rayneau and Clarke. 

I consider that the special appellant 
had every reasonable ground for believing 
that he was dealing with the manager ‘of the 
factory fur factory uses; and that the mere 
sup<rscription of Clarke’s name, in what was 
to the special appellant an unknown tongue, 
cannot -do away with the p-esumption that 
arises in special app. llant’s favours 

There remains the question whether, 
under the circums‘ances, special appellant 
was justified in selling seed to Mr, Rayneau 
as Manager cf the Putturghatta Concern 
at all? 

It was contended for the special respond- 


ent, Mr. Christian, in the Court below (he 


is not représented before us) that Mr. 
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Rayneau had no authority to purchase seed. 
But this would not affect the questien, for 
the generad rule of law would make the 
principal liable for all frauds, torts, and 
negligences of his agent when done in 
the course of his employment though not 
sanctioned nor even forbidden by his prin- 
cipal (Collett on Torts, p. 60); so that, 
as the order for seed was,-as I understand 
it, given by Rayneau in his capacity as 
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one; K and he finds ultimately that Rayneau 


purchased, not for Christian, but for his bro- 
ther-in-law, Mr. Clarke. . : 

In these findings of fact, it appears to 
me that we cannot interfere on special ap- 
peal. But it is said that Rayneau, in pur- 
chasing Indigo Seed, acted within the scope 
of Agency as Manager of the Putturghatta 
Concern; and, that in the letter in which 
he wrote for the Indigo Seed, he styled him- 


“ Manager or Karpurdaz,”’ it would be no self, in the Hindee portion of it, Manager 
defence to the present action to say that | of that Concern; and that consequently his 
Rayneau acted fraudulently throughout, and , principal, Christian, is liable. It appears to 
appropriated the seed to his own or others’ | me that it would be giving a very wide scope 
uses. The question would still be, how did | to the power of an agent to bind his prin- 
he get it originally? Had Mr. Christian, | cipal, if we are to hold that any assistant 
the owner of the factory, given out publicly | at an Indigo Factory has, by his appoint- 
that his agent Rayneau had no authority to: ment, authority to bind his master to the 
purchase Indigo S:ed; it would have been a amount of several thousand rupees for pur- 
different thing; but, as he allowed Rayneau ' chasing Indigo Seed. 
to-manage the factory, and to act in all other: There is nothing in the decision of either 
respects as his agent, he must I conceive, be Court to show that Rayneau had, on any 
made responsible for that agent’s acts, and ; former occasion, made such purchases which 
bear all liabilities contracted by Rayneau in ; had been recognized by Mr. Christian, so 
that capacity. that the plaintiff in this case might thence 
For these reasons I would reverse the; have inferred that Rayneau possessed such 
Lower Appellate Courte order, and restore ' authority, 
that of the Court of first instance with costs! The plaintiff was bound before he supplied 
on the special sespondent, Rayneau with Indigo Seed, even for Mr. 
Fackson, ~.—I differ in opinion with my Christian, to be quite certain that Rayneau 
learned ‘colleague in the view which he! held authority to make the purchase. Of 
take@ of this case. course, if the purchase had been made 
The point at issue is, whether Mr. Chris- even without authority, but still for the 
tian is liable for a sum of 2,928 rupees due | use of the factory, and the seed had been 
on accouat of the purchase of Indigo Seed sown on the factory lands, Mr. Christian ' 
by his Assistant, Mr Rayneau, who effected ' might be held liable, notwithstanding the 
the purchase while he was in charge of absence of any original authority. But 
Mr. Christian’s Indigo Factory, Puttur- į the fact is found most distinctly by the Judge 
ghatta. ‘that the purchase was not for the factory, 
Mr. Christian denies that Mr. Rayneau jand that the seed was not used for the 
had received any authority from him to make . factory, but (bat e purchase was for Mr. 
such purchase, The Principal Sudder ‘Clarke, and was a private transaction of 
Ameen found, as a fact, “that the seed was | Rayneau’s on behalf of his brother-in-law, 
purchased for the Putturghatta Factory, and ' Clarke, who was purchasing for Moran 
used there,” and accordingly decreed the j and Co. S 
claim against Mr. Christian holding him: The only doubt which is raised won the 
responsible for the acts of his agent. The! point arises from the fact that Rajneau, in 
Judge, on the appeal of Mr. Christian, found, į writing to the plaintiff for the seed, tack 
on the other hand, as a fact, “that there was ! he distinctly signed himself Rayneau for . 
no proof on the record to show that the seed ' Clarke, at the same time in the body of 
was purchased for or on behalf of Christian, ` the latter styled himself the Manager of 
and that it was used for and on account of , the Putturghatta Concern. Iven here the 
the factory.” a | Judge has found that Rayneau had no author- 
The Judge goes on to say: “ Christian re- | ity to purchase for Christian. But, if such 
sides at Monghyr, and Rayneau was in charge authority did exist, and it was within the scope 
of the Putturghatta Concern as an assistant | of every assi-tant’s authority to purchase 
only, and had no authority to purchase Indigo any amount of Indigo Seed for his master 
Seed granted to him by his master. The | still it appears to me that Rayneau in sign" 
transaction appears to have been a private | ing Rayneau for €larke, disclosed tothe plaints 
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iff that Clarke was his principal, and not: 
Christian. It is said that the plaintiff could i 
not read English. - That may be. It is not’ 
certain, and not proved, that Rayneau was 
aware of this fact; but it is admitted, even ! 
by the plaintiff’s pleader, that, if the plaintiff i 
had been able to read and understand the 
meaning of the words Rayneau for Clarke, ` 
Christian would not be liable. Surely, then, 
Christian cannot be liable, because the plaint- 
iff did not take the trouble to read what was 
written to him, or to have read to him what 
he could not read himself. Had the plaint- 
iff made any enquiry at the time, he might 
have ascertained for whom the Indigo Seed | 
was required. Rayneau was not acting 
secretly or in fraud, but was openly disclos- 
ing his principal’s name. Plaintiff was act- 
ing carelessly, advancing to Rayneau nearly | 
5,000 rupees worth of Indigo Seed without as- ' 
‘certaining for whom it was required, and 
without ascertaining that Rayneau had any 
authority to purchase Indigo Seed for others. | 
It appears that, since this purchase was made, 
a sum of 1,900 rupees was paid, but after 
that Rayneau failed, and Clarke was dis- 
missed, and Rayneau ‘turned out of his ap- 
pointment ; and bence the plaintiff has never ' 
been paid the balance. The plaintiff now 
wishes to throw the loss on Christian; but m 
my opinion he cannot in good conscience | 
and equity, on the facts found by the Judge, : 
succeed in this. 


Had it been found that Rayneau had 
authority to purchase for Christian, or that it 
was within the reasonable scope of his 
authority to make such purchases, the 
plaintiff might have had some ground to 
call upon the Court to declare Rayneau lia- | 
ble upon the terms used by Rayneau, 
in the body of his letter, notwithstanding ' 
what was written in English; though, even 
then, I should have decided against that 
VIEW. = 


The plaintiff was, I think, deceived, not 
from any attempt to deceive on the part: 
of Réyneau, buf from the hasty manner in, 
which he. agreed to Rayneau’s request - 
Without making any enquiries. E 

I would dismiss this appeal with costs. 


Peacock, C. 7.—1 concur with Mr. Justice 
Elphinstone Jackson that this appeal should 
be dismissed with costs. The reasons are so 
fully given in that judgment that I need 
not detail them. The contract on the face | 

f it “Rayneau for Clarke” shows that 


—_ 


“Clarke. was the person on whose behalf the 


contract was entered inte, « 
b e 


THE WEEKLY REPORTER, 


e sion in the case. 


Rulings. - (Vol. HI. 


The 6th July 1865. 


Presené : 


he Hon'ble F. B. Kemp and AN. S. Seton- 
Karr, Judges. 


T 


Judgment of Appellate Court—Reasons for. 


Case No. 276 of 1865. 


Special Appeal from a decision passed by 
the Fudge of West Burdwan, dated the 
gth December 1864, affirming a decision ` 
passed by the Principal Sudder Ameen 
of that District, dated the gth Septem-- 
ber 1862. í 


Kheitur Moh 


” 


un Gossain (one of the Defend- 
ants), Appellant, 


+ 


Dersus 


Bhyrub Chunder Sheet and others (Plaintiffs), 
Respondents, 


Baboo Nilmadhub Sein for Appellant. 


Baboo Roo pnath Banerjee for Respondents. 


Where issuesin bar are pleaded, and averments travers- 
ed,theLower Appellate Court should record some reasons 
for its endorsing the opinion of the first Court. 


Tue decision of the Judge in this case 
does not meet the requirements of .the®law. 
Under section 359 of the Code of Civil Pro- 
cedure,an Appellate Court is bound to record 
the point or points-for determisation, its 
decision thereupon, and reasons for such deci- 
The issue, as put by the 
Judge, is to this effect :— . 

Plea.—The appellant urged that the deci- 
sion of the lower Court should be reversed. 

Jssue.—Should it? 

The Judge, without giving any reasons, > 
ccnfirms the decision of the Court below. 

The decision of the first Court is a very 
elaborate one, and enters fully into the com- 
plicated questions which were raised. The 
Judge’s duty was to give his reasons for 
concurring or othefwise with these reasons, 

In cases where a suit is decided upon a 
simple question of fact, and the Judge, with- 
out giving any detailed reasons, endorses the 
opinion of the Court below, we would, asa 
general rule in special appeal, decline to } 
remand a case for an expression of opinion: ` 
but in a case like the present, where issues 
in bar were pleaded, and averments were 
traversed, it is essential for the ends of. jus- 
tice that the Lower Appellate Court should 
record somé reasons for its finding. 
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Further, the evidence upon which the 


© E The6 
th July 1865. 
j Court below has believed the existence of 


Present : such a three-fold sub-division of the howala 
The Hon’blg W. Morgan and Shumbhoonath | is altogether unsatisfactory. ` 
Pundit,. Judges. i The dowl filed in the Collectorate upon 


| which the Court below believed in the exist- 

ence of the last under-tenure is a paper, the 

meaning and purport ‘of which we cannot 

understand ; and the respondent has entirely 

Case No. 79 of 1365. failed to explain why and when it was writ- 

Regular Appeal from a decision passed Ou | ten by the plaintiff and filed in the Collect- 
the Principal Sudder Ameen of Backer- | orate. 


Sale of Howala for arrears of rent— Subor-. 
dinate under-tenures to the Howala not pro- 
tected. 


gunge, dated the 22nd December 1864. The former and the present laws, which 
Doorga Churn Kur Sircar (Defendant), provide for the sale of under-tenures in exe- 
Appellant, cution of decrees for rents, never intended 

to protect such under-tenures, held by one 

versus and the same person, and created only with 


a view to defraud the purchaser on the 
occasion of a sale for arrears of the rent of the 
highest landlord whenever he may have 


Anund Moyee Debia, Mother of Probhash 
Chunder Gangooly, Minor (Plaintiff), 


SACH SEA occasion to sell for arrears the right of his 
Baboo Unoocool Chunder Mookerjee for lessee in the original tenure created by him, 
Appellant. | We are surprised that the Court below 


Baboos Greeja Sunkur Mojoomdar, Chunder should have acted upon hearsay evidence as 
Madhub Ghose, and Omesh Chunder Ban- legal proof. 
erjee for Respondent. | The farm taken by the landlord of the 
Lies. , howala and the under-tenures does not 
Suit laid at Rupees 5,948-11 annas and 6 pie. | entitle the plaintiff to obtain a decree. We 
The plaintiff claiming possession of an ousut howala do not know the real nature of this farm on 


and a neem howala as existing under a howala also | the occasion of its creation. 
held b¥ him, on the sale of the howala in execution of 
a decree for arrears of rent, the subordinate under- The Court below has not decreed the 


tenures, having been ascertained not to be created in| claim for the superior under-tenure (the 
good aior EEN E howala), though it was also framed 

Tue plaintiff in this case claimed posses- | by the landlord of the plaintiff. We are 
sion of an ousut howala tenure and a: Satisfied that such under-tenures as are 
neem howala under-tenure, belonging to pleaded by the defendant did not exist God 


the plaintiff, and existing under the howala | ëdé, if they existed at all; and that they are 
of the plaintiff, sold by the defendant for | not intended to be protected after a sale of 
arrears of rent, The Court below was not | the superior under-tenure ina decree under 
satisfied of the existence of the first under- | Act X. of 1859. We accordingly reverse the 
tenure, the ousut howala, but decreed | decision of the lower Court, and decree the 
possession to the plaintiff of the neem | appeal with costs. 
howala. 


The howala and its under-tenures, the 
ousut howala and the neem howala, are 





gë 
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alleged to have been held by the ancestor of Present: 
the plaintiff, and then by the plaintiff; and| The Hen’ble H. V. Bayley and E. Jackson, 
we are not prepared to admit that, even if Judges, 
the fact of Such a sub-creation of the original Misjoinder—Combined causes of action. 
1 howala into two other under-tenures, one Case No. 616 of 1865 


under another, had: Deen found to have been 

` actually made by the appellant’s ancestor, | Special Appeal from a decision passed by 
he would be entitled to plead that bel Pundit Sreenath Brdyabagish, Principal 
under-tenures were bond fide, and so protect- Sudder Ameen of Dinagepore, dated ethe 
ed after the sale for arrears in execution of) 22nd December 1864, affirming a decision 
a decree under Act X. of 1859 in, respect of | passed by the Sudder Ameen of that Disa" 
the howala itself, d rich, dated the 8the Fuly 1864. 
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7 Kinnoo Monee Debia (Defendant), . 
Appellant, 

i . versus A 


Shohoram Sircar and others (Plaintiffs), 
Respondents. 


lant. 


Baboo Bama Churn Banerjee for Respond- 
ents, 


There is no misjoinder of causes of action in a suit 


for money contracted to be paid, and for the cancella- 
tion of a kistbundee, and for money deposited on the 
kistbundee. 

Combined causes of action may be brought in the 
Court which has jurisdiction to the full amount of such 
combined causes of action, 


Tuer pleas urged before us in this special 
appeal are :— 

1sfi—That there is such a misjoinder of 
causes of action that a suit could not lie; and 
that this being a matter of jurisdiction can 
now be pleaded at this or any other stage of 
the proceedings. The case of Dhurun 
Rowut, 15th May 1863, Hays Reports, 
p. 585, is cited in support of this plea. 

_2nd.— That the Lower Appellate Court has 
erred in making the special appellant, Kinnoo 
Monee, liable for money lodged with By- 
kuntnath. 

On the firs? point we are of opinion that, in 
fact, there is no such misjoinder of causes of 
action as to bar the suit. On this the Lower 
Appellate Court found as a fact that the kist- 
bundee was executed, and given to defendant 
Bykuntnath, and the deposit paid on that 
kistbundee was received and misappropriated 
by Kinnoo Monee, and that plaintiff was for 
five years her tehsildar, and that she never 
appointed any other. The Principal Sudder 
Ameen further found that the kistbundee 
concentrated the two branches of the whole 
claim, og. the contract and the deposit, and 
made it one cause of action ; and that, there- 
fore, there was no misjoinder. 

In this view we concur, and we think the 
Pringipal Sudder Ameen is right. 

It has been recently ruled by a Full Bench 
that combined causes of action may be 
brought in the Court which has jurisdiction 
to the full amount of such combined causes 
of action. Here we have a suit for the 
recovery of a sum contracted to be paid, and 
for cancellation of a kistbundee alleged to have 
been executed, under duress, also for a sum 
of goo rupees deposited on account of that 
kistbundee. 

In this case, it is not denied that Bykunt- 
nath and Kinnoo Moneesare husband and 

) 


~~ 
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Baboo Parbuttee Koomar Mitter for Appel- | we dismiss the special Appen! with costs, 
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‘wife living together; and it is Suite a 


legal presumption (not rebutted here by the 
unsupported plea of the wife being a separate . 
manager for her husband) that she, the wife, 
Kinnoo Monee, received the defosit, and is 
In this view 


The roth July 1865. 
Present: 


The Hon’ble W. Morgan and Shumbhoonath 
Pundit, Judges. 


Mortgage— Equity of redemption—Tender of 
mortgage-debt out of Court—Costs. 


Case No. 694 of 1865. 


Special Appeal from a decision passed by the 
Fudge of West Burdwan, dated the 24th 
December 1864, affirming a dectston passed 
by the Moonsiff of that District, dated the 
26th September 1864. 


Dinonath Butobyal (Plaintiff), Appellant, 


versus 
Womachurn Roy and others (Defendants), 
Respondents. 
Baboo Banee Madhub Banerjee for Appel- 
lant. ° 


Baboo Gopal Lall Mitter for Respondents, 


A purchaser of the right of redemption of a mortgagor 
may sue without tender out of Court of the mortgage- 
debt to the mortgagee. The tender of t®e money out 
of Court only affects the purchaser’s right to recover his 
costs. 


ReEGuLation XVII. of 1806, which applies 
to ġy-bil-wuffa sales, does not affect this 
case. The special appellant is a purchaser 
of the right of redemption of a mortgagor ; 
and he says that, having tendered the debt 
due to the mortgagee in possession to whom 
the usufruct was given in lieu of interest, 
and the mortgagee having refused to re- 
ceive the same and to return the property, 
he brought this action, and offered to deposit 
the money in Court. The Court of first 
instance refused to receive it, and dismissed 
the case on grounds mentioned in its deci- 
sion, The Lower Appellate Court confirmed 
the order, on the ground that no such action, 
could be maintained „without offer of (Del 
money out of Court to the mortgagee. The ` 
Courts below are wrong. The plaintiff, 
special appellant, had full right to sue for 
redemption, and whether he had or had not 
tendered the money to the mortgagee before 
he sued arè matters only affecting the right 
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of the Haintiff to recover his costs. If the 
special appellant sucteeds in establishing that 
he offered the money to the mortgagee out of 
Court, he is entitled to recover the property. 
If he had as®ed for this, he might have been 
entitled also to recover, from the time of the 
offer, the proceeds in excess of the interest 
of 12 per cent. and costs of collection. In 
this case the plaintiff will be entitled to 
recover his costs. If he fail to establish 
the previous offer, he will still be entitled. to 
obtain a decree for possession, and the decree 
may be executed by him on his depositing 
the money due within a certain time to be 
named in the decree; but he will not be 
entitled to recover the costs. We remand 
the case to the Lower Appellate Court to 
re-try the appeal with reference to the afore- 
said remarks, 





The roth July 1865. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Evidence—Act IV. award, without possession, 
not conclusive proof of title. 


Case No. 1004 of 1865. 


Specigl Appeal from a decision passed by 
the Fudge of Mymensing, dated the 16th 
Fanuary 1865, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 31st August 1864. 


Joogul Kishore Shaha and others 
(Defendants), Appellants, 


Versus 


Raj Kishen Surmah and others (Plaintiffs), 
Respondents. 


Baboos Sreenath Banerjee and Chunder 
Madhub Ghose for Appellants. 


Baboos Anund Chunder Ghosal and 
Kalee Mohun Doss for Respondents. 

An Act IV. award is not sufficient proof of title when 
the person in whose favour it is given does not maintain 
his possession under the award before the Survey Au- 
_ thorities, and allows his adversary to take actual pos- 
_ session. g 


Tote suit has ben already once remanded 
to the Judge of Mymensing with specific 
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rior to defendant’s title after carefully 
examining the whole of the evidence ad- 
duced by both parties. The Judge has 
again determined that the plaintiffs’ title is 
conclusively proved by the Act IV. award; 
and that such an award, not having been set 
aside by any decree of a competent Court, is 
final and binding upon defendants. There 
seems to be no doubt that the plaintiffs ob- 
tained an order under Act IV. of 1840 in 
the year 1255. They have chosen not to 
maintain their right to possession under that 
award, and now sue to recover the posses- 
sion which they have lost. The plaintiffs 
must, in such a case, prove their title; and, 
although the fact of the defendants’ acquies- 
cence in that award, as far as it isto be 
inferred from defendants not having sued to 
set it aside, may be strong evidence in favour 
of plaintiffs’ title, it does not follow that it 
is conclusive evidence. ‘The defendants were 
not bound to bring a suit to set aside an Act 
IV. award if they obtained possession of 
the disputed land peaceably without any 
suit. The Survey Authorities have stated 
that they found the defendants in possession, 
and have demarcated the land as belonging 
to the defendants’ estate. The plaintiffs 
cannot now, in suing to oust the defendants 
and to recover possession for themselves, 
refer to the Act IV. award which gave them 
only possession as any final proof of their 
title. The plaintiffs were bound before the 
Survey Authorities to have maintained their 
possession ; and, had they produced the Act 
IV. award before them, they would, un- 
doubtedly, have been maintained in posses- 
sion. The plaintiffs allowed the land to be 
demarcated in the defendants’ estate, and 
they now admit that they have allowed the 
defendants to take actual possession. Their 
vakee! states that the demarcation was ob- 
tained by fraud, and the possession by force; 
bnt there seems to have been no evidence 
offered on these points before the fudge, 
and no distinct allegations on them in the 
'plaint. Such statements cannot, thérefore, 
avail the plaintiffs. It is doubtful whether 
they would avail the plaintiffs under any 
circumstances, except, indeed, in the case of 
a possessory action under Act XIV. of 1859, 
The plaintiffs, before they can succeed in 
their present suit, must satisfy the Judge that 
their title is superior to that of the defendant ; 
and the Judge iş again directed to try this 


1 orders that he will not consider an Act IV | 
of 1840 award as conclusive proof of the: question, not as conclusively decided by the 


plaintiffs title,“ however* long ago it may! Act IV. award, but on the whole of *the 
have been passed; but will decide the dis- | evidence adduced by the parties, treating the tam’ 
puted question of plaintiffs’ title Being supe- ! Act TV. award ag or a portion of the evt, 

e : d 
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dence, proving that at the time it was passed | widow for a half-share of all the Properties, 
the plaintiffs were found in possession. on the ground that he ànd his brother were 

The decision of the Judge is reversed, and | in joint possession thereof, and got a decree ; 
the case again remanded for re-trial. It is} he then sued Brij Bilas on the original 
requested that the case be taken up out of | bond granted to Shunkur Dutt%in 1853, and 
its turn, and decided with as little delay as | got a decree for a moiety of the amount, In 





possible. execution, he attached and brought to sale 
The costs of this appeal will follow the | the lands mentioned in the bond. 
final judgment in the suit. The plaintiff Indurjeet then endeavoured 


i to recover her half of the bond debt in the 
; Same manner, but was met by the auction- 


The roth July 1865. | purchasers under the former sale, who ob- 
Present: , jected that the same lands could not be sold 
he Hon’b! ` Loch F. A, Gl el twice for the same debt. 
e Ee Ee SCH | The Judge has decided that a power of 


i | sale under a mortgage, once exercised, cannot 

Mortgaged property (pledged as security to two . ee Ge 
shareholders)—Right of both to sell separate- | SUTVive so as to warrant a second sale of the 
ly—One not prejudiced by act of other. | aa mortgag SE on eee rae 
' Tore, against Dnj Dias, who nad not de- 
Ge E S 1003: l | fended the suit, and released the auction- 

Regular Appeal from a decision passed An purchasers from liability. 

the Judge of Patna, dated the 24th Fanu- | It is urged in appeal that the mouzahs in 
ary 1865. question being mortgaged for the entire debt 


; ae I due to Shunkur Dutt cannot be released 
Indurjeet Koonwur (Plaintiff), Appellant, ` from liability until that debt be paid in full, 


KEIR LE, and that the auction-purchasers in this case 
Brij Bilas Lal and others (Defendants), | bought their title, #. e, Brij Bilas’s rights 
Respondents. i and interests, knowing that the lands were 


mortgaged for the entire sum due on the 
bond, and that there was still a moiety of it 
remaining unpaid. T 


Mr, R. T. Allan and Baboo Kishen Succa | 
Mookerjee for Appellant. 


Mr. C. Grevory for R dents. . ' _We have no doubt, looking to the werding 
7 Ee el a of the second bond (the only one filed), which 
Suit laid at Rupees 8,162. _is admitted on all hands to be a counterpart 


A mortgaged property burdened with the payment of | of the or iginal one, and to represent it as a 
an entire debt to two shareholders is liable to sale at ` continuing security, that the entire share 


the instance of both creditors separately, so long as į of Brij Bilas in the lands in question was 
their claims remain unsatisfied. ! ' 


The act of one of two holders of a bond cannot de- | mortgaged for the entire sum due on the 
stroy the lien of the other on property pledged to both: bond, and that both owners of that security 


as security for a jaint debt. were entitled to proceed against the mort- 
THIs was a suit to recover principal and ` gaged property, until the debt was liquidated 
interest on a bond under the following cir-|in full, The mere fact of Hureehur having 
cumstances :— | taken out execution, and sold the mouzahs in 
The plaintiff (appellant before us) sues as | question in satisfaction of his own moiety 
widow of Shunkur Dutt, and guardian of his! of the bond, could not possibly affect the 
minor son Kalee Narain. One Brij Bilas | rights of the other shareholders, the less so as 
owed oner to Shunkur Dutt, and gave him : the auction-purchasers had due notice of the 
a bod, dated th July 1853, wherein he: lien that still remained on. the land; and, 
pledged an 8 annas share of certain mouzahs | when they bought the judgment-debtor’s in- 
as security for payment. j terests in it, they knew that there was stilli 
After Shunkur Dutt’s death, his widow, : a claimant behind, whose dues had not been } 
for some reason which is not patent on the | satisfied, but which would eventually have ` 
pleadings, induced Brij Bilas to renew the i to be satisfied from the land which they had 
bond in her name, giving back at the same | bought. The small price at which they 
time the old document. This bond to Indur- , purchased the property corroborates the + 
jeet, and on which the present suit is brought, | proof of their knowledge of this fact. 
was dated in May 1861. It appeas to us, therefore, that, so far, the 
‘au’ In the interim, however, Hureehur Der. i auction purchasers have no claim to indul- 
Shad, the brother of Shynkyr Dutt, sued the ' gence, and that the mortgaged property being 
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burden#d with the payment of the entire, 


debt, was rightly liable to sale at the instance 
of either ereditor, so long as their claims 
remained unsatisfied; and that, as Hureehur 
Perskad had the mouzahs put up to auction 


on account of his share of the bond only, 


with notice that there was yet another share 
unsatisfied, only £ proportionate share of 
Brij Bilas’s rights and interests was sold, and 
that the remainder was left to make good the 


‘claim still outstanding 


There remains one point for consideration, 
and that is whether Hureehur Pershad and 
the appellant, Indurjeet Koonwur, should not 
be considered as holding under separate and 
distinct mortgages, in which case Huree- 
hur's sale under his prior mortgage would 
have the effect of extinguishing the second 
mortgagee’s rights over the property, and 
leave her to get her money from Brij Bilas 
as she best could. 

A decision of the Agra Court of the 22nd 
December 1856 has been brought to our 
notice, in which that Court, under circumstan- 
ces similar to the present, refused to allow 
the mortgagee to execute his decree against 
the property which had been sold in fexecu- 
tion of a decree obtained by his co-mort- 
gagee; but we do not assent to the ruling 
there laid down, for we consider that the act 
of one of two owners of a bond cannot de- 
stroy® the lien of the other on property 
pledged to both as security for a joint debt. 

We think that the two joint holders of 
Shunkur Dos property must be considered 
as joint-morigagees of the mouzahs in ques- 
tion, and that there is nothing in the bond 
given by Brij Bilas to Indurjeet Koonwur, 
which makes ita separate and distinct instru- 
ment, conferring separate rights. It is 
stated in that bond that the terms of this 
instrument are the same as those of the 
original bond, and it is not denied that the 
latter deed was of the nature of a continuing 
security, and was referable in all its provisos 
to the one given to Shtnkur Dutt himself, 
We see, therefore, no reason why the fact of 
Hureehur Pershad’s having taken out execu- 
tion under the original bond should make 
his lien on the mortgaged lands a separate 


' and distintt transaction, or do away with 


rights which were at first contemporaneous 


' with his own, and which were never any- 


thing more than nominally posterior to them. 

We consider both bonds to be in effect 
one and the same instrument, and that the 
lands pledged in both ‘were and are liable 


ege geng 
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chasers bought the rights and interests ọf 
Brij Bilas, the judgment-debtor, knowing 
that there was still a further claim against 
the esta'e; and there seems to be no reason 
why they should not suffer what they must 
have known would be the consequences of 
their acts. 

We think that the lands pledged are still 
liable, and that the decree should not only 
run against Brij Bilas personally, but 
againsc his property also. The Judge’s 
order is, therefore, reversed, and the appellant 
will, in execution of her decree, be allowed 
to take in execution the mortgaged lands, 
and sell the judgment-debtor's rights in them, 
unless the auction-purchasers, to save their 
property, choose to liquidate the claim, 


The roth July 1865. 
Present: 


The Hon'ble W. Morgan and Shumbhoonath 
Pundit, Fudges. 
Jurisdiction—No suit for rent in respect of land 
taken by Government for public purposes. 
Case No. 731 of 186s. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Fessore, 
dated the 21st December 1864, affirming 
a decision passed by the Moonsiff of that 
District, dated the 15th May 1864. 


Ram Chand Bhudro and another (Plaintiffs), 
Appellants, 


Versus 


Tne Collector of Jessore and others (Defend. 
ants), Respondents. 


Baboo Motee Lal Mookerjee for Appellants. 


Baboo Kishen Kishore Ghose for Respon- 
dents. 


A suit for rent does not lie against the Goverrffnent in 
respect of land taken by Government for public pur- 


poses. e 


Tue plaintiff sues for rent, No centract 
exists between himself and the Government. 
It hadetaken in lease neighbouring lands of 
others, and had at one time expressed a desire 
to lease the lands in dispute, including the 
shares of the plaintiffs as well as their co- 
sharers; but, claim being laid by another 
party under a mokurruree leass (granted, 
however, it is saif, by the special appellants 
by their oth:r co-sharers), the property was 


abandoned, and the lands taken under th A 


quantum valeat until the bond-holders are f powers possessed by the Government for 
both of them satisfied. The auction pur- | acquiring land org public purposes, The 
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time in question, went beyond the order A remand 


case regarding the valuation is still pending 
before the Collector. Thespecial appellants 
have no right to sue for rents. There was 
no contract, and accordingly no breach of 
contract: and this is nota case for any 


. breach or for specific performance of any 
- contract. 


The special appellant urges thai all the 
formalities required by the law for taking 
lands for public purposes have not been 
observed. Granting that the complaint is 
just, this is not a suit in which it is 
necessary to take this objection into consi- 
deration. For the period intervening 
between the taking of the lands and the deter- 
mination of the matter pending in the Col- 
lectorate, the special appellant will get from 
the Government, in return for the interme- 
diate loss owing to the use made by the 
Government of the lands in dispute, interest 
upon the value that may be hereafter assess- 
ed and fixed. There being, therefore, no 
ground for granting the.special appeal, it is 
dismissed with costs. . 


The rith July 1865. 
Present: 


The Eon’ble G. Campbell and E. Jackson, 
Judges. 


Order of remand exceeded when lower Court 
re-opens a question already decided. 


Case No. 436 of 1865. 


Special Appeal from a decision passed by 
Baboo Gunga Churn Shome, Principal 
Sudder Ameen of Behar, dated the 29rd 
November 1864, affirming a decision pass- 
ed by the Sudder Ameen of that District, 
dated the arst August 1862. 


Chinta Sahoo one of the Defendants), 


Appellant, 
j wer sus 
d e 
Shah Fiazaddoon Ahmed and others (Plaint- 
iffs), Respondents. e 


Baboos Divarkanath Mitter and Khelter 
Nath Bose for Appellant. 


Mr. C. Gregory for Respondents. 


Suit by A to recover possession of land from B, who 
claim® to hold under a lease from C. B's lease from C 
was decided to be genuine, but the case was remanded 
o the lower Court to try whether A or B was in pos- 
session when the lease was given. HeLa that the low- 
er Court, jn deciding that A %vasSn possession at the 


in re-opening the question as to the authenticity of Ris 
lease, and declaring it to be invalid. 


Tuis is a suit to recover possession of cer- 
tain landed estate which is admittedly in 
the possession of the defendants, and which 
they claim to hold under a lease from one 
Lallun Bebee, dated so far back as the year 
1827. The plaintiffs claim the land as heirs 
of Eradut and Nowazush Hossein, and ap- 
parently deny that Lallun Behbee ever held 
any right or interest in the estate. The 
lease from Lallun Bebee has already been 
finally decided to be a ond fide genuine docu- 

' ment; but the case was remanded on a pre- 
vious special appeal, in order that the issue 
might be decided as to whether the plaintiffs 
or Lallun Bebee was the owner of the pro- 
perty in the year 1827, when the lease was 
given. The Principal Sudder Ameen has 
held, from evidence relating to the year 1837 - 
and subsequent years, that Fradut and Now- 
azush Hossein were the. proprietors of the 
estate, and he has gone beyond the order of 
remand in re-opening the question as to the 
authenticity of the defendants’ lease, and 
declaring it to be invalid. 


This is objected to in special appeal, and 
the objection is, we think, valid. The lease 
has been already finally decided to be a valid 
and genuine document, and there is no 
longer any doubt as to defendants’ poses- 

‘sion under that lease. The only question 
which remains to be adjudicated, and for 
the decision of which the case waf remand- 
ed, relates to the tide of the plaintiffs in the 
‘year 1827, It is for the plaintiffs to satisty 
the Court that in that year they were the 
proprieters of the disputed estate. It does 
not follow from the fact that they were pro- 
: prietors in 1837, that they were also pro- 
prietors in 1827. It is said here, and not 
contradicted, that Lallun Bebee was the 
‚mother of Eradut and Nowazush Hossein. 
If so, it is quite possible that she may have 
been the owner of the estate in 1827, and 
. her sons have succeeded to it between that 
, date and 1837. We have, therefore, only to ` 
remand the case in order that the Principal 
Sudder Ameen may re-try the question 
which is at issue, vg. who was’ the legal 
owner of the estate in the year 1827? The 
issue involves an enquiry as to the manner in 
which, and the date when, the plaintiffs ac- 
quired their title; and we think it right again 
to impress upon the lower Court the caution 
which this Court previously recorded, v7z., 


that the Pgincipal Sudder Ameen should 


watch very narrowly the proofs adduced by 


— ~ 


™ 
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the plaiftiffs, who claim in opposition to the 
act of Lallun Bebee, when they and their 
predecessors have so long acquiesced in the 
existence of the lease, and when, no doubt, 
the consider¥tion for the lease found its way 
into the family. We regret to observe that 
this remark of the Court has been altogether 
thrown away upor the Principal Sudder 
Ameen, who has, in fact, decided the- case 
without even clearly ascertaining whit the 
issue before him was. 


The costs of this appeal will follow the ` 


final judgment in the case. 


The 12th July 1865. 


Present: 


“The Hon’ble F. B. Kemp and W. S. Seton 


Karr, Judges. 


Evidence (of title and possession)—Receipts of 
payment of Government revenue. 


Case No. 556 of 1865. 


Special Appeal from a decision passed by 
the Fudge of Lirhoot, dated the 15th 
November 1864, affirming 
by the Princtpal Sudder Ameen of that 
District, dated the 22nd February 1864. 


Burm Deo-Narain (Defendant), Appellant, 
S Versus ) 


Ram Lall Chowdhry (Plaintiff), 
Respondent. 


Mr A. E Lingham for Appellant. 


Baboo Debendro Narain Bose for 
Respondent. 


Receipts of payment of Government revenue are not 
sufficient evidence of title or possession. 


We think that this suit must be remand- 
ed. The plaintiff framed his suit in this 
wise. He alleges that he was in possession 
as purchaser from Kalee Jha, and that he 
was ousted by the defendant. The defend- 
ant admits that the plaintiff was in posses- 
sion as mortgagee from 1249 to 1255, but 
urges that the purchase from Kalee Jha is 
collusive, and that the suit of the plaintiff is 


barred, inasmuch as he has never been in pos- | 
| possession would have been necessary during 


session at any time within twelve years prior 
to suit. The Judge holds that the title of 
plaintiff as mortgagee has merged into his 
title as purchaser from Kalee Jha; and that, 
as plaintiff, in his capacity 
shows two dakhilahs of payment of the 
Government revenue of dates within twelve 
years prior to suit, the suit is not barred, 
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' We are of opinion that the dakhilahs of 
' payment of Government revenue are not evi- 
dence of possession. The party, be he who 
he may, who pays in Government revenue, 
gets a receipt for the same; but this is no 
. proof whatever of title or possession. The 
Judge must find whether the plaintiff has 
been in dond fide possession at any time 
‘within twelve years prior to date of suit ; 
if this be found against the plaintiff, his suit 
is clearly barred ; if plaintiff can prove his 
possession within twelve years, the question 
of whether the sale by Kalee Jha to plaintiff 
is collusive or not must be taken into con- 
ı sideration and decided. 


The 13th July 186s. 
Present: 


The Hon’ble F. B. Kemp and W, S. Seton- 
Karr, Judges., 


Mahomedan Law—Deed of Bye-Mokasa in 
lieu of Dower—Possession. 


Case No. 878 of 1865. 


a decision passed ` Special Appeal from a decision passed by the 


| Fudge of Paina, dated the gih January 
1865, reversing a decision passed by the 
Principal Sudder Ameen of that District, 
dated the 20th Seplember 1864. 


Nuseeboonissa and others (Defendants), 
Appellants, 


Versits 


Syed Danush Ali and others (Plaintiffs), 
Respondents, 
Mr, C. Gregory and Moonshee Ameer Alt 
for Appellants. 


Baboo Kishen Succa Mookerjee for 
Respondents. 


According to the Mahomedan Law, possession under 
a deed of Bye-Mokasa, executed in lieu of dowg,, is not 
necessary to its validity. 


Tue pleaders for both the parties before us 
admit, and are agreed, that -possessioneunder 


i the Bye-Mokasa was not a condition prece- 
dent 16 its validity. The deed is in lieu of 


dower, and is not a deed of hibbah, in which 


' the lifetime of the donor. 


' In this state of things, we find that the 


' Judge has not thrown any doubt on the 
genuineness of the deed ; on the contrary, 
we read his judgmentasan acceptance of the 
same. 
‘there wasno dod fide transfer during life, 


i d 


But he calls it inoperative, becausey.. 
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But this is an erroneous view of the law. 
The deed being accepted, operation follows 
without possession in the donor’s lifetime as 
a natural Consequence under the Mahomed- 
an Law. We must, therefore, reverse the 
decision of the Judge, and must restore that of 
the first Court as far as the rights of the 
defendant under the deed of Bye-Mokasa are 
concerned. 
Costs to the appellant. 


The 13th July 1865. 


Present : 


The Hon'ble H. V. Bayley and E. Jackson, 
The Hon’ble F. B, Kemp and W. S. Seton- 


Judges, 


Review of Judgment—Admission of application 
for—Day for hearing — Notice to opposite 
party. 

Case No. 536 of 1865. 


Special Appeal from a decision passed by the ' 


Additional Fudge of Bhaugulpore, dated 
the 30th Noveniber 1864, reversing a dect- 
ston passed by the Principal Sudder Ameen 


of that District, dated the 19th June 1862. 


Parbutty (Plaintiff), £p pellant, 
Versus 
Khoobun (Defendant), Respondent. 
Mr. F. Baptist for Appellant. 
Baboos Sreenath Doss, Luckhee 


Respondent. 


A case should not be decided on the mere admission ' 


of an application for review of judgment. After the 
admission of the application for review, a day should 
be fixed and notified for the hearing of the case so ad- 
mitted to be reviewed. 

WHEN this case was previously before the 
Court, a week was allowed to Mr. Baptist, 
the pleader for the special appellant, to pro- 
duce“the notice by which he alleged that 
he would show that the notice to appear 
only réached the special appellant the night 
previĝus to (be day fixed for hearing, and 
that the case was decided on the day follow- 
-ing that, so that no reasonable time was 
given, but that it ought to have been so 
given. 


Mr. Baptist informs us that he has not‘ 


yet received the notice. But it is also urged 


that there is a patent illegality in the order. 
of the Judge, inasmuch as he decided | 


Churn ! 
Bose, and Kishen Succa ALookerjee for: 


for review, have fixed a day and oven no- 
tice of it for the hearing of the case so 
admitied to be reviewed, which he has alto- 
gether omitted. R 

This objection, we think, quite valid; and 
we accordingly remand the case in order 
that due notice may be given to both parties 
of the day on which the hearing of the ad- 
mitted review will come on, and that the 
case may then be decided. 

Remand accordingly. 


The 13th July 1865. 


Present: 


Karr, Judges. 


, Limitation—Suit for Contribution—Advances to 


Salt Manufacturers, 
Case No. 884 of 1865, 


Special Appeal from a decision passed by the 
Fudge of the 24 Pergunnahs, dated the 28th 
December 1864, reversing a decision passed 
by the Principal Sudder Ameen of that Dis- 
trict, dated the 30th June 1864. 


Nobbo Kristo Bhunj (Plaintiff), Appellant, 
versus ` 
Raj Bullubh Bhunj (Defendant), Respondent, 


Baboos Oopendur Chunder Bose and Ke- 
darnath Bose for Appellant. 


None for Respondent, ° 


A suit for contribution by a person who became surety 
for the re-payment of advances received by him and the 
defendant from Government for manufacturing salt, and 
was obliged, tnexecution of adecree against him, to pay 
the whole sum advanced—HE tp to be governed by the 
limitation prescribed in clause 16, section 1, Act XIV. 
of 1859. i 

Tue plaintiff and defendant were engaged ` 
in manufacturing salt. They appear to have 
received advances from the Salt Agent for 
the re-payment of which the plaintiff was 
security. The Government, represented by 
the Salt Agent, sued the plaintiff for the 
recovery of the advances, and obtained a 
decree against him in March 1860. In exe- 


, cution, the plaintiff had to pay the whole 


sum advanced. He now sues his co-sharers 
for contribution. The Judge has held that 
the suit is barred, begause the partnership 
between the parties terminated in 1857, and 
this suit, to which he applies the principles 
of section 8 of Act XIV. of 1859, was not 


the case on the mere admission of the appli- | brought within three years from the date that 


‘ae cation for the review ; whereas he should by | 


Jaw, after the admission of the application 
$ e 


the partnership terminated, and the account 
was struck, ° , í 


`i = 
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We ink that the Judge is clearly wrong. ` circumstances of the case, are satisfied that 


This is not a suit for balance of account the decision of the lower Court is right. 

between reerchants or traders, to use the The fact of the existence of the Govern- 
words of tke law, who had mutual dealings.: ment papers held by the brother of the 
The cause of action in this case accrued to' appellant was known to him before the 
the plaintiff when he paid the whole of the ' ekrarnamah was executed ` and it is asserted 
advance made by the Salt Agent under the; by the defendants, and not denied by the 
decree obtained by that officer. This was appellant, that he also now has similar 
in 1860. This suit is instituted in 1863, | papers, and had them when he made his 
or within six years from cause of action No claim before the arbitrators, to the effect 
other limitation is expressly provided by that the papers held by his brother, who 
the Act for suits of this description. There-'was the Manager, belonged to the joint 
fore clause 16 of section 1: of Act XIV. of ‘estate. The arbitrators failed to decide the 
1859 applies, and gives six years from date of ' disputes existing between the parties, but 
cause of action, The suit being clearly in’ these Government papers must necessarily 
time, it must be remanded for trial on the have been one of the subjects of conten- 


merits. 


The 13th July 1865. 
Present : 


The Hon’ble W, Morgan and Shumbhoonath 
Pundit, Judges. 


Joint Hindoo Family—Settlement of disputes— 
Subsequent separation—Estoppel. 


Case No. 138 of 1865. 


Regular Appeal from a decision passed by 
the Second Principal Sudder Ameen of the 


2g-Pengunahs, dated the 26th Fanuary 
1465. 
Chunder Kant Roy Chowdhry (Plaintiff), 
Appellant, 
i UErsus 


Kalee Kant Roy Chowdhry and another 
(Deferdants), Respondents. 


Baboos Kishen Kishore Ghose and Greesh 
Chunder Mookerjee for Appellant. 


tion. 

, Subsequently, at the intervention of some 
mutual friends, the ekrarnamah was executed 
in triplicate, and registered» It was a 
deed providing for the future management 
of the joint properties, and it recites that 
its object is to terminate disputes ; that the 
joint ornaments belonging to the family 
‘(as distinguished from those kept joint for 
the use of the family idol) are divided ; 
that each party is allowed to hold as his 
own, whatever cash, ornaments, wealth, 
, garden, lands, farm, and zemindaries he has, 
-and has purchased himself; and that no 
one thereafter will be entitled to urge any 
claims against another for any "7 ‘uhzweel,”’ 
lor cash balances of previous years. The 
claim of the appellant to participate in the 

.Government papers held by his brother 

iis based on the assumption of their having 

‘been purchased from the proceeds of the 

' cash balances of the previous years charged 

ito have been misappropriated by him. The 

' words of this portion of the deed are large 
enough to include the Government papers 


Baboos Dwarkanath Mitter, Unnoda Pershad . held by the appellant’s brother, and by the 


Banerjee, and Bhowanee Churn Duit for 
Respondents. 


Suit laid at Rupees 42,526-15as. 1 gd. 


Disputes between members of a joint family regard- 
ing certain moveable and immoveable property respec- 
tively claimed by each exclusively were settled by 
compromise and abandonment of claims against ear 
other, the deed executed on the occasion simply recit- 
ing that the disputes had been settled, and providing 


immoveable estates, and Jaying down certain rules for 
the future management and the safe custody of the 
proceeds of such propegty. The family having after- 
wards separated, it was held that the deed of compro- 
mise did not thereby become inoperative, so as to 
revive matters intended and understood to have been 
finally adjusted by it. ` 


| appellant himself. The fact, that this deed 
in the recital speaks only of the immove- 
‘able joint property, is explained by showing 
that all disputes regarding moveables claimed 
by each other had been settled, either by 


i division or by abandonment of claims. There 


was ng necessity to make any provision in 


l D 
‘the deed with regard to them, because 
for the family continuing joint as regards the ancestral | 2 : they 


did not require any rules for future manage- 
ment of them. It was, however, necessary 


| to provide rules for the custody and safety 
| 
'and the deed provides for them. 


‘of the Government papers, held by the 


of the future proceeds of the joint lands, 
The idea 


‘Wz have heard the pleaders of the/ brother of the appellant, having been taken 


appellant twice, and also the appellant him- | or supposed to form a portion of the joint“ 
‘ estate, is out ofethe question. In that case, 


self ; and, after a careful consideration of the 
Vol. HI, 


e P 04, 
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the deed would have either provided some aes and the past disputes settled Gei could 
not be revived by any partial failure to 


rules for the safe custody of them, or for 
drawing the interest. due upon them. The ' observe its terms in the management of the 
appellant himself does not carry” his case | joint property subsequent to its, execution, 
so far. He knows the difficulties that in | or ever suspected that, allowing the appellant 
this way lie before him. He simply speaks | to represent that the ekrar had not been act- 
of the disputes being suspended for the|ed upon, would, notwithstanding the second 


time that all agreed to live together, and 
urges that the claim revived to him after 
-~ his separation. He does not, however, con- 
sider that the papers held by him before 
the separation, as far as the defendants are 
concerned, would also become liable to be 
claimed as joint. The idea of the suspen- 
sion of the disputes regarding the claim 
by the plaintiff respecting these papers is 
inconsistent with any settlement of disputes, 
and the whole scope and purport of the 
ekrarnamah. The appellant states that it 
was not acted upon, and the rules for the 
future management may not perhaps have 
been strictly acted upon as regards the 
joint property ; but itis immaterial for this 
case to enquire how far, and by whom, the 
deed in these respects was or was not acted 
upon. The exact quantity of the shares 
of each party not having been fixed by 
this deed, and further disputes having arisen 


from the misbehaviour of some of the parties | 


concerned, another settlement became neces- 
sary, and was effected. Both parties filed 
petitions containing the terms of this settle- 
ment in a suit pending between them. 
In the petition of the appellant, it is 
stated that the former agreement had not 
been acted upon;and it is urged that the 
fact was correct, because, in the petition of 
the defendants, which was filed afterwards, 
this fact is passed over, though they had 
seen the petition of the appellant. The 
defendants intended to settle all disputes, 
desiring to putan end to disagreements ; 
and the appellant appears to have from 
-the first studiously adopted a policy which 
he thought would enable him one day to 
revive the claims which he is now urging, 
but which the defendants understood he 
had, By these séttlements, abandoned, just 
as they had abandoned all claims tp that 


held exclusively by the appellant. To an 
expression used by the appellant in the 
aforesaid petition with reference to the 


ekrar, it was not to be expected that the 
defendants, acting under such an honest 
belief, could, at a’ time when they supposed 
they, were again settling all disputes, make 
any objection. They knew that, even if the 


‘ae@ ekrar had not been in all respects acted upon, 


the facts recited in it coudd not become false- 
n 2 


wen 


settlement, give rise Ip the claim now 
urged by the appellant. This second settle- 
ment was certainly intended to put a 
stop to all existing differences and dis- 
agreements, and the absence in the ekrar 
of any allusion to any claim to these Govern- 
ment papers, if, as alleged by the appel- 
lant, kept suspended at tħe time, after a 
recent struggle by him before the arbitra- 
tors to claim them, and also the absence 
er any allusion in the subsequent solehna- 
; mah to any account of proceeds previous 
to the date of the first settlement by the 
iregistered ekrar, are altogether incompre- 
hensible, unless we, believe that all dis- 
{putes and claims connected with these 
‘matters had been settled at the time of the 
| execution of the ekrar. The execution of 
the solehnamah is also inconsistent with 
_ the suspension of such a claim on the part 
. of the appellant, and opposed to its word- 
ing and intention. 

The joint landed property is mention- 
ed in the beginning of the ekrar f and, if 
tthe list there given is not exhaustive of 
! this class of property, it is evident that, 
at the time of the execution of the deed, 
there was no dispute regarding the number, 
| extent, or the identity of the joint-pro- 
perties. The landed properties now claim- 
ed to be shared by the appellant are all 
{that were in existence at the time of the 
execution of the ekrar. The plaintiff has 
‘not proved that they were ever held as 
joint after the ekrar of the solehnamah 
op to the time of his separation from the 
‘other defendants. If there had been any 
truth in the claim of the plaintiff, he would 
i not have delayed so long to sue after his 
separation. With regard to some of these 
| properties, the defendants denied any 
personal interest, and disclosed the names 
of those to whom they are said by the de- 
fendants to belong. Jf the plaimtiff failed 
to make these parties defendants, or prove 
that the defendants in, the case hold the 
lands, the lower Court could not try the 
claim for these lands, or decree in favour 
of the appellant. 

The defendant pkeaded, and the appel- 
lant does not deny, that, just as the brother 
of the appellant claims for himself exclu- 


e e- een 


_ The Hon'ble H, V. Bayley and E. Jackson, 
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sively rtain landed properties, the appel- , Baboos Kishen Dyal Roy and Bhuggobulty 
lant also held several properties exclusively ' Churn Ghose for Respondent. 


himself before the execution of the ekrar. The guardian at the time of the suit, and not the 
The ae of the appellant, who sides! former guardian of a minor, held liable, to the extent 
with the brother of the appellant, is no gainer - of the funds in his hands belonging to the minor, for a 
by the dismissal of the appellant’s' case debt incurred for the benefit of the minor. 
e ‘ i 

but might, in case of the appellant’s suc-, Twrs was a suit to recover money lent for 
ceeding, be entitled to a share of the pro- 'the benefit of a minor to save his estate from 
perties claimed by the appellant, as also,:sale for arrears of Government revenue, 


perhaps, of those exclusively held by the ' brought against his present guardian as well 


appellant. The appellant is not in a posi- , as his former guardian. 

tion, with reference to the facts of this case , The Principal Sudder Ameen has decreed 
and his conduct, to rely simply upon his. the claim against the present guardian; but 
rights as a member ofa joint Hindoo family, j the Judge on appeal has given a decree also 
and so cannot expect that, by merely filing | against the former guardian, who now ap- 
his plaint in Court, he can put the defend- peals specially, urging that he is not person- 
ants to a strict proof of the whole case, and , ally liable for the debt. The Judge says: 
claim a decree for participation, if the de- | ‘The former manager is liable, as it has been 
fendants fail to establish that any property “ clearly laid down that, without proof of spe- 
claimed by them was acquired from their ' “cific authority having been granted by the 
separate funds. The defendants are ready; “principal to borrow, or proof adduced of 
to prove the case for the lands claimed by ; “similar borrowing having been formerly 
them as their own; but, as they have already ; “ sanctioned by the principal, no case of this 
shown sufficient to justify a dismissal of “kind can stand.” The Judge is altogether 
the appellant’s case, they need not be asked i wrong in his law. The money has been 
to prove more. The appellant has not: found to have been borrowed for the benefit 
succeeded before us in establishing any-' of the minor, and applied’ to his use. The 
thing against the correctness of the detail- present guardian is liable to pay the debt 
ed reasons given by the lower Court for ito the extent to which he may hold funds 
dismissing his claim for each and all of the | belonging to the minor. 


items claimed by him. The Judge’s decision is reversed, and the 
We accordingly dismiss the appeal with, decree of the Principal Sudder Ameen re- 
costs. ‘stored. The present guardian to pay all the 


. costs of this suit. ` 
The rath July 1865. i 
JE a | The rath July 1865. 

| Present: 
i 
Fudges. i The Hon’ble F. B. Kemp and W. S. Seton- 

i Karr, Judges. 

di f Mi Liabili : 
Guardians of Minors (Liability of) _Hindoo Law—Father’s debts—Sale of property 
Case No. 3034 of 1862. | inherited from another branch of the family. 


Special Appeal from a decision passed by Case No. 895 of 1865. " 


the. Fudge of Rungpore, dated the SAIT ong a 
September 1862, reversing a decision passed | SE EE p n Se sa oats 2 ged e 
by the Principal Sudder Ameen of that ' Dacca, dated the zi January 1865, afirm- 


Present: 


District, dated the 27th December 1861. ` mera decision passed by the Sudder Ameen » 
Sheikh Ateemooddeen Ahmed (Defendant),| oi /Aat District, dated the 18th February 
Appellant, | 1863. 
E | _Bissumbbur Roy (Plaintiff), Appellant, 
Moonshee Athur Ali (Plaintiff), See 
Respondent. Luckhee Kant Neogy and others, 


Mr. C. Gregory and Baboo Debendro (Defendants), Respondents. . 
Narain Bose for Appellant. Baboo Bama Churn Banerjee for Appellant 
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mwee EN p 
Baboos Sreenath Doss and Kishen Dyal oy he, in their presence, signified his assent threto, was 
for Respondents. held to be sufficient under Hindoo Law. 


Property inherited from another and a distinct branch i lue special “Pp ellant urges that he is the 
of the family cannot be sold for a father’sdebts. ; nearest male heir of the late Gynga Narain 


f | Shome, and, as such, is entitled ‘to succeed to 
Tar Court below has wholly misunderstood | the whole of his estate; and that the testa- 
the point in this case. The plaintiff, special mentary paper set up by the special respond- 
appellant before us, avers that the pro- | ents is informal and invalid. 
perty, which the creditors of his father seek Both the lower Courts have held that the 
to make liable for his father’s debts, “ES | testamentary paper filed by the special re- 
inherited by bim, the plaintiff, from his | snondent is a genuine instrument, and suffici- 
maternal grandfather, and not from his ent under the Hindoo Law. 
father; and consequently that the property| The paper is a statement which was 
E liable to be sold for his father’s drawn up in the lifetime of the testator and 
j ta ti hen, though véry ill, h s j 
The Courts below appear to have held pet a Hime when) thous EE 


that, because the plaintiff did inherit his | the full Possession of his senses. The ee 


, ; | contains three columns: in the first column 
father’s estate and squander it, any estate | 


which may have devolved to him from ee EE a By pike Sé 
ge „ . 1 amounting to 200 rupees; in the seccn 
ee and distinct branch of the family is | column is a schedule of his property, real and 
“We cannot assent to this doctrine. The Ge ECKE e? pa N GE 
ary : me ,_ | OF DIS depts from the proceeds of the sale o 
debts tho exten ofthe. assets of tne | MS landed propery the surpass 19 be ap 
fiers estate Zeene dibr Eet E propriated, first to the payment of certain 
can prove that the SE EE SE ce = 8 Ce D ege ed e SEH 
i í ` t t : 
ditors seek to sell, was not inherited by him ` ver pee hia paper ie: duly- gies) by 
ivan his father, A algae rie maternal grand- _ the subscribing witnesses, who depose that it 
= Se it eee e sold for the debts _ f i was drawn according to the instructions of 
rg Ge er, = ne case is sent back for re-trial | the testator, and that he signified, in their 

on this point. presence, his assent thereto. S 
| Such an instrument is not to be test@d by 
The 14th July 186s, ' the strict and technical rules of English Law. 
| Under the Hindoo Law a nuncupative will is 
legal; and we have no hesitation m holding 
The Hon’ble F. B. Kemp and W. S. Seton- ' that this instrument is genuine, and that it 
Karr, Fudges, represents and embodies the intentions of the 
Hind = = _ testator, In this view we confirm the 
Ger ee eee SES EES decision of the Court below, and dismiss this 

Case No. 876 of 1865 appeal with costs and interest. 
Special Appeal from a decision passed by 


the Fudge of the 24-Perguanahs, dated the p 
goth December 1864, affirming a decision | The r4th July 1865. 





Present: 


F 


pasged by the Principal Sudder Ameen o fs 
that District, dated the 20th Fune 1864. d geen 
Tara Chand Bose (one of the Defendants), ' The Hon’ble F. B. Kemp and W, S. Seton- 
e Appellant, Karr, Judges, 
ver sis 


Sale—Unpaid purchase-money creates no lien 


Nobin Chunder Mitter (Plaintiff) and others on the property sold against thirdeparties. 


(Defendant-), Respondents. 
Mr. R. T. Allan for Appellant. Ee OF 1805: 


No one for Respondents, Special Appeal from a decision passed by 
Mgr risa PADET oami da e the lifetime of ` Aë: Principal Sudder Ameen of Sarun, 
e testator, when, though very ill, he was in th : 
Gees of his Ze wes ae ee e ful dated the r7th December 1864, affirming a 
subscribing witnesses, who depose that it was drawn decision passed by the Sudder Ameen of 
‘aedy-cording to the instructions of the testator, and that that Distrigi, dated the Sth July 1864. 
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Jagd Koonwur (Plaintiff), Appellant, 
Versus 


Parbutty Koonwur and others (Defendants), 
Respondents. 


Mr. R. T. Allan and Baboo Kalee Kishen 
Sein for Appellant. i 


Baboos Debendro Narain Bose and Greesh 
Chunder Ghose for Respondents. 


Persons who allow a property to leave their possession ` 


before the purchase-money is comylete cannot recover 
from third parties who are purchasers in good faith and 
for valuable consideration, even if those persons had no- 


tice of the amount of the consideration-money remain- . 


ing unpaid. 


Tae facts of this case and the position of 
the several parties are not very clearly laid 
down in the judgment of either of the 
Courts ; but, as given to us by Mr. Allan, and 
as not denied by the respondent, they are as 
follow. 
against Jiwat Sahoo,, and attached his 
property some time in 1839. Subsequently, 
money was deposited by the husband of the 
present plaintiff in June 1839, so as to liber- 
ate ihe property; and the decree-ho!der then 


took the money so deposited out of Court. ' 


Next, Jiwat Sahoo executed a bill of sale ia 


December 1839 to a third party, one Ji Lal, ! 


for 500 rupees, and stipulated that, of this 
sum, the purchaser was to pay 140 rupees 
in cagh to him, the vendor, and the remain- 
der, or 360 rupees, to the plaintiff before 
us, Jagoo Koonwur, on account of the pay- 
ment of the amount of the decree above 


mentioned. The plaintiff afterwards sued’ 


Jiwat and Ji Lal for the money so stipulated, 


and gained a decree against Jiwatalone, Ton 
execution Ol that decree the plaintiff attached e 


and purchased Jiwav’s rights and inter- 
sts in the said sum of 360 rupees, which 
was in the hands of Ji Lal, and, having 
become the holder of that right, now institutes 
the present action against the heirs of ji 


Lal, and the purchasers from his heirs, the. 


defendants in this suit. 
The defendants’ case is that they pur- 


chased in good faith from Mohabir, the heir. 


of Ji Lal; that they knew nothing of the 


sum claimed as part of the consideration- 


money ; and that they are not liable, as no 
trust was created, 


, The Lower Appellate Court amending the . 


‘ decree of the first Court has given the plaint- 

, iff a decree only against Bissessur, the heir 
of Ji Lal, bu: not against the defend ints, 
purchasers of the rights ir the property. 


The appeal is made to enable the plaintiff , 
to follow the property in suit, ‘which isa: 


- 
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One Dukhim Sahoo got a decree ' 
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house, and to make the respondents liable for 


| the sum unpaid out of the consideration- 
: money of 369 rupees, With interest of the 
sa ne amount. 

The respondents urge in bar to the appeal 
that the time has expired; that the plaintiff 
should have realized from the original vendor ; 
and that the suit cannot proceed against 
them, Tnis point was never taken in the 
lower Courts, and we do not think it right 
‘at this staze to admit such a plea which 
| might easily have been taken at an earlier 
| stage. 

But the point remaining for our consider- 
ation is, whether the unpaid amount of the 
ı consideration-money creates a lien in favour 
'of the plaintiff on the property sold, and 
| whether she can follow the same into the 
| lands of third parties, purchasers from the 
' original proprietor. 

After full considera ion, we are of opinion 
| that no trust was created by the deed of sale, 
and that persons who allow a property to 
ı leave their possession before the purchase- 
; money is complete cannot certainly recover 
from third parties who are purchasers in 
good faith and for valuable consideration, 
, even if these persons should be held to have 
| had a notice of the amount of the consider- 
-ation-money still’ remaining unpaid. The 
| plaintifs only remedy is against the original 
| vendor and his direct heirs. In this view, 

we see no cause for interference, and dismiss 
‘this appeal with costs. 


Á), gegen 


The 14th July 1865, 
Present : 


Tne Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges, 


Principals and Agents—Promissory Notes— 
Evidence. 


gë 


Case No, 907 of 1865. 


Special Appeal from a decision passed by 
the Fudge of Sarun, dated the asth 
January 1865, affirming a decision passed 
by the Princtpal Sudder Ameen of that 
District, dated the 18th September 1862. 


' Sheo Churn Sahoo and another (Defendants), 
Appellants, 


_ versus 
Mr. G. Curtis (Plaintiff), Respondent., 


Messrs, G. C. Paul and R. T, Allan and 
Baboo Onoocool Chunder Mookerjee 
for Appellants,e œ i 


E 6 


* Civil 


Mr. A Æ. Collis for Respondent. 


If an agen} signs a promissory note without disclos- 
ing the names of his principals, the latter are not liable, 
and no parol evidence is admissible with a view to 
establish their liability. 


THE Judge is clearly wrong in holding that 
the special appellants are liable. Messrs. 
Hoare, Miller, and Co. of Calcutta sold certain 
estates to one Phulleram, who represented 
“himself to be the gomashtah of the special 
respondent. Pnulleram signed a promissory 
note for 1,725 rupees payable to Messrs. 
Hoare, Miller, and Co., who sold it to the 
plaintiff, Mr. Curtis. 

The special appellant’s Counsel contends 
that, as the principal’s name does not appear 
on the promissory note, his client is not liable ; 
and, further, that no Mahajunee usage has 
been proved which would bind his client. | 

We find that the gomashtah, whether he 
was in the employ of the special appellant 
in that capacity or not, which is disputed, | 
signed the promissory note without disclos- 
ing the names of his principals. They are, 
therefore, not liable, and no parol evidence is 
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Rulings, 


Baboo Kishen Succa Mookerjee tor 
Respondents. 


e 

According to the Mitakshara and the Vivada Chinta- 
monee, all property that a woman infferits does nor 
thereby become streedhum, so as, after her death, to 
descend to her heirs. Immoveable property which, in 
default of other intervening heirs, has been inherited by 
a mother from hee son, descends on the mother’s 
death, not to her heirs, but to the heirs of the son from 
whom the mother inherited it. 


THE point raised on this, appeal is whe- 
ther landed estate which, in default of other 
intervening heirs, has been inherited by a 
mother from her son, descends on the 
mother’s death to her heirs, or whether it 
descends to the heirs of the son from whom 
the mother inherited it. There is no question 
as to the law which prevails in Bengal. It 
is admitted that the son’s heirs will inherit 
in Bengal, and that the mother possesses 
only a life-interest in the son’s estate similar 
to the interest possessed in her deceased 
husband’s estate By a widow. But it is 
said that the Mithila and Mitakshara Laws 
differ from that prevalent in Bengal upon 
this point; and that, according to those laws, 


admissible with a view of establishing their, the estate inherited by a widow from her 
liability. (See Byles on Bills of Exchange, ' husband, and by a mother from her son, 
page 97, quoted by the learned Counsel, Mr, i thereby becomes her s/reedhun: and that 
Paul.) tbe heirs, after the widow’s or the mother’s 


No Mahajunee or Bazar usage has been | death, are the widow’s or mother’s heirs, and - 


proved in operation of the above principle. , not the heirs of the husband or the son, 

The appeal is decreed with costs and 1 Baboo Dwarkanath Mitter, woo contends 
interest. ifor this view of the law, supports it by the 
.Mitakshara Chapter on Streedhun, pp. 865 
to 867, Colebrooke’s Edition, ani by Baboo 
‘Prosunno Coomar Tagore’s Translation of the 
, Vivada Chintamonee, in which the author 


, Jay - ‘Of that work gives a table of succession 
RES Kee E and E. Jackson, | according to the Mitakshara. The vakeels 
Ser, 


on the opposite side rely upon the same 
Law — Inheritance — Streedhun — Im- PP y Up 





The 17th July 186s, 


Present.: 


Hindu 


moveable property inherited by mother from 
son. 


Chapter of Mitakshara Law as proving the 
| correctness of their views, and allege that 
ithe remarks of Baboo Prosunno Coomar 


[Vo]. IHI > 


D 


| 


Case No. 932 of 186s. ! Tagore, even if they are to be read as 


Specigl Appeal from a decision passed by|tne opposite side would read them, are ] 
ihg Principal widder Ameen of Sarun,| opposed. to the text as laid down in pp. ‘$ 
dated the 27th January 1865, reversing! 261, 262, and 292. 

a decision passed by the Sudden Ameen j The eleventh Chapter of the Mitakshara 
of that District, dated the 20th May 1864. | details the different sorts of property which, 


come under the denomination of sfreedhun, or 
Punchanund Ojhab and others (Defendants), | the separate property of a woman. The first , 





Appellants, section details it to consist of all gifts made to; 

VETSHUS ‘a woman by her father, mother, husband, or è 
Lalshan Mis : EE _ brother, or received by her at her marriage, 
e i a (Plaintiffs), tor on her husband’s second marriage, or any 
l ‘other separate acquisition. The second 


Baboos Dwarkanath Mitler and Onnoda 
Pershad BLanerjeestor Appellants, 


section repeats this definition, and, instead 
of the words “ separate acquisition,’ it adds 


“od 
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“also prdperty which she may have acquired to the text, we must reject it. It seems to 
by inheritance, purchase, partition, seizure, ‘ be quite clear, from the fact that there is a 
or finding are woman’s property,” The: distinct chapter in the law on the - voman’s 
third section, lays down that the term. separate property, that there is some dis- 
woman’s property conforms in its import, tinction between the different sorts of pro- 
with its etymology, and is not technical: for, ; perty obtained by women. There is certain 
if the literal sense be admissible, a technical | property denominated specially streedhun 
acceptation is improper. The fourth section | regarding the inheritance to which a different 
goes on to say that the enumeration of thei rule of succession prevails from that which 
different sorts of women’s property, as above , prevails as regards other property. It is 
given, is not intended as a restriction of al quite clear that the different rule of succes- 
greater number, but a denial of a less. ; Sion is laid down, not because the woman was 
Baboo Dwarkanath Mitter especially relies the last owner, but because the property is 
upon these passages as proving that all! of a special description, and the special 
estate which devolves upon a mother or | description of property is very carefully enu- 
widow, even by inheritance, thereby becomes : merated, and clearly is such property asawife 
streedhun according to this law; and hej or a daughter would hold during her father’s 
further points to the eighth section as; or husband’s lifetime, and which is specially 
proving that, after the death of the mother | given to her to be appropriated to her own 
or the widow, her heirs take it, ‘ Her | use. But it is added that, in addition to the 
kinsmen take it, if she die without issue. ” | five or six special descriptions of property 
Subsequent sections lay down who her; which are particularly enumerated, there may 
kinsmen are. In the Vivada Chintamonee, | be other species of separate property which 
Chapter on the Table of Succession prepared , are not enumerated, and that it is not to be 
by the Translator, Baboo Prosunno Coomar : considered that, because only so many special 
Tagore, in the 12th Rule, the following is Kinds of separate property are enumerated, 
laid down: “ Any property which a woman ; there may not be other kinds of separate 
“inherits is her s/reedhun, that is, peculiar! property. But we think the text clearly 
“property. Hence any property of her‘ confines s/reedhun to be some sort of special 
“husband which she inherits shall, on ber (separate property.. The only words which 
“death, bë received by the heirs of ber (in any way militates against this view are 
‘‘pecutiar property. But such property ! the concluding words of the second section 
“cannot, according tothe Swrz/tshara, be her |of the chapter; but we think that these are 
‘‘streedhun. Hence the heirs of her husband ' to be read in the same category with the last 
“shall receive it. If the mother die after ' description of separate property given in 
“inheriting her son’s property, such property ; the first section. The words “as also any 
“becomes her streedhun. Hence the heirs! other separate acquisition” correspond to 
“of her peculiar property get it.” the words “also property which she may 

It would appear then that the above-named ` have acquired by inheritance, purchase, 
Translator of the Vivada Chintamonee would | &c.” Now, the separate property of ladies 





make a distinction between the property ' 
which is inherited by a widow, and the 
property which is inherited by a mother. 
At least it is not quite clear, from the twelfth 
‘paragraph above quoted, whether he rejects 
the rule as laid down in the Smritishara or, 
not. This work is one of those works upon, 
which he relies as laying down the Law of ! 
succession: and he points out what is the : 
rule as laid down in that work, It may be, | 
however, thatthe Translator, Baboo Prosunno ! 
‘Coomar Tagore, merely mentions it as a: 
discrepancy, and adopts the general rule as ! 
‘Baboo Dwarkanath Mitter contends for it. | 
_ We must, however, decide the question | 
before us on the law as laid down in the 

Witakshara and in the Vienda Chinfamonee. | 
The opinion of-Baboo Prosunno Coomar 

will be well considered ; but, if it i$ contrary | 


of rank in this country very often devolves 


op their successors by inheritance, and ladies 


may, with the proceeds of their separate pro- 
perty, acquire other property. All! sach 
would be s/reedhun. It would be separate 
acquisition or acquisitions of separate pro- 
perty by inheritance, purchgse, &c. e But 
the property of her husband or her son, to 
which a woman may succeed as heir for her 
lifetime, is nowhere laid down in the text 
as thereby becoming s/reedhun. If the law 
of the Mifakshara on this point was so 
different from that prevalent in Bengal as is 
contended, the Commentators would have 
distinctly laid down the discrepancy. As a 
general rule, the laws may be considesed 
to correspond, although there are certain 
special points on which they differ. These 
points are well known»? and, if it is the case 
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that, on a property devolving on a woman, 
the Mitakshara Law at once changes the 
whole order of succession, surely there 
would have been some precedents to that 
effect in the Law-books. ‘The rule laid down 
in section 3 of the chapter on S/reedhun in 
the Mitakshara, that the words ‘woman's 
property ” are not to be used in a technical 
sense, probably means that whatever estate 
really becomes the woman’s property, so that 
she may act with it as she likes, may be 
considered streedhun, but not that any pro- 
perty which, at any time, comes into a woman’s 
hands, even the family-property in which 
she is allowed only a life-interest, is also sree- 
dhun. lf this was the law, it would have 
been clearly and distinctly expressed, and 
there would have been no necessity for the 
description of the different sorts of woman's 


. property which the law lays down. 


The text of the Vivada Chintamonee iS as 
clear upon the subject as the text of the 
Mitakshara. ‘There are several pages to show 
what special sorts of property are woman’s 
separate property or séreedhun. It is no- 
where laid down that all property which a 
woman inherits thereby becomes streedhun, 
and after her death is to be inherited by her 
heirs. The opinion of Baboo Prosunno 
Coomar Tagore is, therefore, we think, not 
supported by the text of either the Mitak- 
skara or of the Vivada Chintamonee ; and the 
contention of Baboo Dwarkanath Mitter must, 
we think, be rejected as contrary to law 
and precedent. 

The special appeal is dismissed with costs. 


—— 


The 17th July 1865. 





S Present: 
The Hon’ble C. Steer and G. Campbell, 
Fuages. 
Endowment (Test of—Being bona fide or 
~ nominal). 


Case No. 2 of 1865. 
Regular Appeal from 


the Fudge of the 24-Pergunnahs, dated the ' 


rst October 1864. 


Gunga Narain Sircar and others (Defendants), 


Appellants, 
Versus 


Brindabun Chunder Kur Chowdhry 
(Plaintiff), Respondent. 
Baboos Dwarkanath Mitter and Romesh 
Chunder Aire: for Appellants. 
Baboos Kalee Prosunno Dutt and Nil 
. Madhub Bose for Respondent. 
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One testofa bont fide or nominal endowment 1S to 
see how the founder himself freated the property, and 
how the descendants have since treated it. 


Turret is, we think, no doubt that the 
late Durga Ram Kur bought fhe property, 
the subject of this suit, ostensively for the 
idol Gobind Daib Thakoor, of which endow- 
ment he constituted himself the sedaye/. 
| The plaintiff, a descendant of Doorga Ram, 
‘and one of the sedayefs, brings this suit to 

recover a moiety of the lands in suit, the 
same having been taken possession of by 
| Kally Doss Sircar on the 23rd January 1867, 
' under a purchase made in an execution-sale 
in satisfaction of a decree of Kaminee Dossee 
: versus the plaintiff. 
The question is, was this a bond fide 
endowment or a nominal one? Ifit was a 
. bond fide endowment, the lands could not 
bz seized and sold in execution of a decree 
‘against the plaintiff, and the plaintiff will be 
entitled to recover them ; and if, on the other 
hand, it was not a Jond fide endowment, 
iit was individual property, and liable to. 
| seizure and sale for a debt of the owner. 
, The tests of a boné fide or a nominal 
.endowment are, how did the founder treat 
| this property, or how have his descendants 
itreated it; has the income of the endowed 
lands been continuously applied to the object 
. Of dedication ? e 
The endowment was made in AssargI 204 
br Doorga Ram. Within fifteen days from 
that date, the same Doorga Ram transferred 
to his brother Radha Churn hglf the en- 
_dowed lands and half their income. The 
deed of transfer does not say-that Doorga 
Ram makes Radha Churn the sebayet of 
| the moiety of the lands transferred to him ; 
and there is no warrant whatever for suppos- 
ing that the purport of the deed was to create 
' a mere trust of the moiety in Radha Churn. 
We see, then, that Doorga Ram dealt with 
‘the property as his own ; and, though there, 
_is nothing to show that any of his sons made | 
| similar transfers, no attempt has been made 
to prove that the income of the so-called: 
endowed land has been continuously devoted 
to the service of the idol. ‘There were 
certainly some private accounts of th 
' plaintiff, the judgment-debtor, put-in to show 
that the income had been spent on the idol. 
But the accounts are for very recent years, 
‘and of three years only, and they were only 
produced, but were not proved, There is,| 
therefore, nothing whatever to show that 
the income of the estate has been spent on 
ithe idol, and this criterion of a bond fide 
| endowment is, therefore, entirely wanting. 


i 


1 
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© We cb never assent to the doctrine con- 
tended for by the pleader for the plaintiff, 
that, becaust a nominal endowment has been 
once made,wt is to be regarded as an en- 
dowment for: ever, and safe. from liability 
of the founder or his heirs, notwithstand- 
ing that they may never have spent a 
penny on the idol, or have ceased to spend 
anything for a generation or more. 

We, therefore, altogether disagree with 
the Court below in the opinion it has 
expressed, that the lands are not liable to sale 
in execution of a decree against the heirs 
of Doorga Ram. . It is, however, admitted 
that the plaintiff, who is one of the heirs of 
Doorga Ram, and is not one of the debtors, 
is entitled to 1 anna out of the 8 annas 
for which this suit is brought, and to that 
extent he will -get a decree, and the costs 
of the parties will be regulated accordingly. 


The 18th July 1865. 


‘ Present: 


The Hon'ble C. B. Trevor and G. Campbell, 
Judges, 


Estoppel—Admissions—Acts. 


e Case No, 1069 of 1865. 


Special Appeal from a decision passed by the 
Adadttiotal Fudge of Last Burdwan, dated 
the 31st December 1864, affirming a decision 


passed by the Sudder Ameen of that District, 
dated the 29th December 1862. 


Sutrooghun Dutt (Defendant), Appellant, 
versus 

Brojo Gopal Ghose (Plaintiff), Respondent. 

Baboo Doorga Doss Dutt for Appellant. 


Baboos Mohendro Narain Bose and Gopal 


Lal Mitter for Respondent, 


The plaintifgand defendant both claim under S. The 
` defendant appealed, urging that, as S admitted the mo- 
y kurruree lease of the defendant’s purchaser, the plaint- 
Hen that the plaint- 
iff was not bound by any admission of S, though he 


/ iff was bound by S’s admission. 
might have been by any bond fide act of S. 


Tuts case was remanded in order that 
the Principal Sudder Ameen might enquire 
into the validity of Banessur Bose’s mokur- 
ruree lease and its purchase by the defend- 


_ Vol, III, 
e 
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ant. The enquiry has now been made, 
The Principal Sudder Ameen has given his 
opinion adverse to its ‘validity, -and has 
dismissed the defendant’s appeal. 

Defendant now appeals specially, urging 
that, as Sagoree Debia, from whom both 
parties claim, admits the mokurruree pottah of 
Banessur, the plaintiff was bound by her 
admission, and his suit should have been dis- 
missed. 

We see no weight in the objection of 
special appellant. The plaintiff was, in no 
way, bound by any statement of Sagoree 
Debia, though he might have been by any 
bond fide act of hers, and, as the lower 
Court has found against the truth of Sagoree 
Debia’s statement, we see no ground for 
interfering in special appeal, but reject the 
application with costs. 


The 18th July 1865. 
Present: 


The Hon’ble G. Loch and F, A. Glover, 
Judges. 


Suit for resumption (by Manager of religious 
endowment). 


Case No. 18 of 1865. 


Special Appeal from a decision passed by the 
Fudge of Rungpore, dated the roth Septem- 
ber 1864, affirming a decision passed by the 
Officiating Principal Sudder Ameen of that 
District, dated the 26th May 1864. 


Nobin Chunder Roy Chowdhry and others 
(Plaintiffs), Appellants, 


versus 
Pearee Khanum and others (Defendants), 
Respondents, ° 


e © 
Baboo Sreenath Doss for Appellants. 


Baboos Kishen Dyal Roy and Mahendro Lal 
Shome for Respondents. 


The Manager of a religious endowment cannot sue for 
resumption of invalid lakheraj land. 


THIS was a suit by the plaintiff {the 
special appellant before us) describing him- 
self in different parts of the record as the 
manager of a redigisus endowment and as 


S i | Zb, 
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a zemindar, to resume and assess certain 
land in the possession of the defendant, on 
the ground that ft belonged tọ the mal 
lands of his Opumchukee estate granted by the 
Rajah of Cooch Behar for the service of the 
idol Dhonessur. 

The defendant claimed the land as lakhe 
raj, existing from before the time of the 
British -Government’s accession to the 
Dewanny, 

The Judge has decided that the plaintiff 
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‘that special appellant bas been aflogether 
‘unable to show any possession at all at any 
previous time. b 

Under these circumstances, ewe see no 
reason to interfere with the lower Court’s 
order, and dismiss the special appeal with 
costs. 


The 18th July 1865. - 


was not a Zemindar or proprietor of land— |, 


possessing the privileges conferred by sec- 
tion 10, Regulation XIX. of 1793, but simply 
a manager appointed to look after the 


service of an idol, and to expend certain ' 


allowances derived from the rents of certain 
villages upon it. He considered, therefore, 
that he had no power or authority to sue 
for resumption of invalid jakheraj 
As for the rest, he found that the plaintiff 
had not been in possession within twelve 
years, or, indeed, at any time, of the land he 
claimed possession of, and, therefore, dis- 
missed his suit. 


It is urged specially that the special ap- , 


pellant’s position gave him the power of 
applying for the resumption of alleged in- 
valid lakheraj land situate within the area 
of his mal estate, and that the Judge ought 
not to have treated this case as one com- 
ing under the general Law of Limitation. 
With regard to the first point, we think 
the Judge was right. 
the special appellant styled himself simply 
a manager, and it was not till afterwards 


in his appeal to the Judge that he claimed ' 


the sfafus of zemindar. The manager 
of a religious endowment, consisting of the 


In his original plaint, ` 


Present: 


The Hon ole H. V. Bayley and C. Steer, 
Judges. 
Suit for joint possession by Co-sharer—Rights 


of lessee of other Co-sharers—Adverse pos- 
session—Limitation. 


land. ` 


Case No. 74 of 1865, 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Mloorshe- 
dabad, dated the 23rd December 1864. 


Jardine, Skinner, and Co, (Defendants), 
Appellants, 


Versus 


Rance Shama Soonduree Plaintiff), 
Respondent, 


i Messrs, R. T. Allan and F. S. Rochfort and 
Baboo Onoocool Chunder Mookerjee for 
Appellants. Se or 


| Baboos Kishen Kishore Ghose, Sreenath Doss, 
and Vuleet Chunder Sein for Respondent. 


To bar the right of a partner, an adverse possession 


. of separate proprietorship must be pleaded and estab- 
i lished by the co-partners, and not by a lessee from the 
! co-partnzrs, much less where the lessee’s lease has ex- 


profits of a number of villages after pay- 
ment of the Government revenue, can have 


no right either to the name or the privileges | 
He merely expends in the , 


of a zemindar. 
service of an idol the surplus profits. The 
zemindar, so far as the record shows us, 
for (Be special appellant produces 
sunnfd or grant from the proprietor, is 


still the Rajah of Cooch Behar who gave; 


the endowment, and he only is in a ‘position 
to sue for resumption. 

This being so, the special appellant could 
only sue to recover the land in special re- 
spondent’s possession, on the ground that he 
had been dispossessed of.the same; and to 
sucpeed in such a Suit, he must, in the first 
place, have proved that, some. time within 


' 
no 


| pired. 

_A lessee cannot claim to be considered a tenant by 
virtue of a right of occupancy if he has never pleaded 
| such a right, and after he has d:nied the landlord’s 
| right altogether. 


Suit laid at Rupees 16,703-12-2g. 2c. 


Tax plaintif, the widow of Mohesh 
Narain, describing herself as a 2 annas Is - 
gundahs shareholder in turuf *Bungshee- 
buddunpore, sues to recover joint possession ` 
with her co partners in the turuf of a chur ; 
(Of considerable extent which is included in 
the turuf, 

One of the co-sharers makesno appearance. 
Another admits the*plaintiff’s right; but Jar- 


twelve years, he had himself been in posses. | dine, Skinner, and Co., who hold, or did hold, — 
sion. But the Judge hes ound, as a fac ja lease froth the Court of Wards, acting on 


~ 
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behalf d the plaintiff's co-sharers, when they 
were in their minority, without actually 
denying the plaintiff’s allegation that she is 
a sharer, mise various pleas in bar, tg, 
allege that they hold the lands as lessees un- 
der the proprietors; that they have held 
them for 70 years, paying the proprietors the 
Stipulated rent; and that, the plaintiff not 
having been in possession at any time within 


twelve years from the institudon of the suit, | f 
‘allow the ingenuity of a pleader to change 


the suit is barred. 
It appears that this same plaintiff brought | 
a suit some years ago against the co-sharers | 
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as his Counsel now puts the case for him, 
that his lease from the co-sharers gives him 
no right to take possession of the plaintiff’s 
share ; but} in other words, that he was ir 
respect to the plaintiff a wrong-doer, and, as 
such Only, in adverse possession of the plaint- 
iff’s share. Had he said this in his answer, 
the plaintiff would have known probably 
how to meet the case, but he was not called 
upon to meet sucha case, and we cannot 


the whole nature of the case, and to raise a 
question in appeal which does not arise out 


and Jardine, Skinner, and Co., alleging that ; of the case as the parties elected to put it in 


the estate which belonged to him and his co- | 
partners had been partitioned between them: 


their pleadings. 
Another way that the pleader for the 


and in that suit he claimed to have a separate | appellant attempts to make out, that the 
right in the lands for which he now sues for | Plaintiff is barred from the remedy he seeks, 
possession in conjunction with his co-sharers. | is that, as he, the appellant, has been in 
It was ruled in that former suit that the | possession for more than twelve years of the 
plaintiff had given no reliable evidence of a; lands in dispute as farmer under a lease 
partition, so that his claim to the exclusive | gran ed to him by the plaintiff's co-sharers, 
possession of the land in dispute could not| When they were in sole possession ; and as, 
be decreed ; but it was fully conceded that he | within that period, the plaintiff brought no 





was one of several sharers who were in joint 
possession of the estate. 


suit to establish his own right, or to ques- 
lion the act of his co-partners, or to disturb 


Thus, his right to be considered one of | the appellant, his right to do so’ now has 


the proprietors has already been placed be- 


| lapsed, and the appellant cannot be turned out 


ot possession of the share belonging to the 


yond all dispute, independent of the evidence 
produced in this suit; and, unless he is bar. . 
red, there is no other order which can be | 
made än this suit than to award him the joint | 
possession which he now seeks. That pos | 
session has been awarded by the judgment ı 
of the Joer Court with mesne-profits from . 
the date of aileged disposssesion. 

Jardine, Skinner, and Co., the lessees of the ' 
other co-sharers cf the plaintiff, alone appeal, : 
and the plea of their Counsel is, as it was in the | 
Court below, that the plaintift’s suit for pos- , 
session is barred. Theargument of the Coun- | 
sel is that, inasmuch as the appellant was the ! 
lessee of the plaintiff's co sharers and of 
their shares only, he was, in regard to the | 
plaintiff, a trespasser; and, as such, he can j 
plead adverse possession and thus the Law of } 
Limitation as a bar to the plaintiff’s action. | 
Possibly there might be something in this | 


plaintiff so long as his lease lasts. 

It is to be borne in mind that it is not the 
plaintift’s co-sharers who contest the plaintiff's 
right to joint possession ; but a party who 
holds a farm acquired from the co sharers. 
The latter do not plead that the plaintiff's 
light to take possession jointly with them is 
bart, d ; and, unless the appellant had raised 
the objection, the plaintiff's suit would have 
been decreed as a matter of course. Is it 


' then competent to the appellant, as a farmer 


only, to say that the plaintiff, whos- right to 
a proprietary share in the farmed estate is 
either admitted, or not denied by his 
co sharers, is not entithd to joint possesgion 
with them, because he has not sued within 
twelve years ? We hold that he cannot say 
that the planulf’s right of suit is barred by 
statute, Heis competent to say: “I allow 


argument, but it is not in the light of a,“ that yau are a part-proprietor of the estate 
trespasser that Watson has made answer to , ‘which your partners leased to me, but as 
‘this suit. His contention before the lower |“ you have allowed me for .twelve years 
, Court, and even in his written grounds of ,“ to keep possession of my farm, you have 
appeal to us, has been that he was in pos- ' “acquiesced in the act of your co-partners, 
session of the lands in dispu‘e as the lessee |“ and time has now put it out of your power 
}under a lease from the plaintiff's co-sharers, |‘‘to object to it,*cr to disturb me in my 
IAs such lessee, he joined issue with the |“ possession.” If a lessee in a joint ço- 
|plaintiff whether, by his previous possession | parceny estate could successfully use such 
for more than twelve years, the, plaintiff's |a plea, it would, in fact, be a lessee disput- 
right of action was not barred. Henever said, ing his landlord’s¢itle, The appellant then 
° 8 
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cannot say that the plaintiff is barred from 
suing for joint possession: under the Statute 
of Limitations; for a proprietor in a joint 
éstate held in common could only’be barred, 
if those who were his co-sharers had dealt 
with the estate for twelve years so as to 
show that they dealt with it as their own, 
and so dealt with it as utterly to destroy 
the presumption that they were acting in 
their capacity of managers or trustees for 
the whole body of the proprietary. To 
hold a party, who was allowedly a partner, 
to be barred of his right of a partner, an 
adverse possession of separate proprietorship 
must be pleaded and established by the co- 
partners ; and, unless they plead it and show 
it, one, who, like the appellant, is a lease- 
holder merely under the proprietors, can- 
not, even if he can be allowed to show that 
the plaintiff has exercised no acts of owner- 
ship for twelve years, Le considered in a 
position to plead that there has been adverse 
possession, such as will bar the claim of the 
plaintiff to his rights of a proprietor, 

But, supposing that the appellant could 
havesaid: ‘‘ You have constructively ratified 
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I'he says, these lands from and ulder the 
plaintiffs co-sharers at a time he had every 
reason to suppose that the estate vested 
in them and them alone; he bas held the 
lands for 20 years, and has paid the co-sharers 
| the full and stipulated rents, and he thinks 
it will be very hard if, after such a length of 
possession, he is to bè deprived of the 
occupancy of the lands. But he has never 
pleaded a right derived from a right of 
occupancy. He cannot, in one breath, say 
to the plaintiff, “you have no right of land- 
‘lord in this property,” and, in the next, that 
“you have such a right, and you are bound 
to consider me as your tenant, and that for 
a long past period.” He had his election, 
and he chose to deny the plaintiff’s right 
altogether, and he cannot, now that the 
plaintiffs right has been established, turn 
round and say, ‘ be it so, still you must 
| acknowledge me as your tenant.” 

On a review, then, of all the facts of the 
case, we Cannot admit the argumenis brought 
forward by the pleader for the appellant; 
and we see no reason to disturb the judg- 

i ment of the lower Court, that the plaintiff 


“the act óf your co-partners in granting mea | is entitled to a decree in the terms he prays 
“lease, and inasmuch as I have held without | for, that is, a decree for joint possession 
“let or hindrance from you for twelve, with his co-sharers of the estate the subject 
“ years, you cannot now assert a right, the | of dispute. p ! 

“effect of which will be to turn me out,” | In regard to wasilat, which the lower 
as a matter of fact he has not said this.| Court has awarded from the date ®f the 
Instead of admitting, as such an argument! alleged dispossession, w7z., from the 3 tst 
would imply, the right and title of the! December 1852, we think that, with refer- 


plaintiff as a co-sharer, the appellant has most | ence to what has been ruled as®*the proper 
strenuously denied that he has any right 


or title, and he cannot, while he has all 
along denied it, now say, ‘I am your lessee, 


practice in such cases, the plaintiff cannot 
recover wasilat from any date earlier than 
six years from the date of the institution of 





“and you are bound so to consider me.” : this suit, and we amend the decree of the 
Moreover, it was distinctly stated by the plaint- ; lower Court accordingly, and the costs of 
iff in his written statement, and as distinctly | suit will be reduced proportionally. 

repeated by the plaintiff’s agent in his oral' The Principal Sudder Ameen has also, 
examination, that the lease which the appel- | we think, erred in giving the costs of 
lang held has expired. This has never been | Mussamut Soometra Debee against the 
contradicted by the appellant. No evidence | appellant. This person is one of the 
was gdduced to show that the lease was ; plaintiff’s co- sharers, and was made a defend- 
still jn force, nor has the deed of lease been j ant for the purpose, it seems to us, of 
ever produced with this object. Therefore, | aiding the plaintiff by an admission of his 





even if it is allowed that the plaintiff could 
not turn the appellant out so long as the lease 


right. It was not necessary for her to file 
any answer at all; and, as it is quite clear 


had not expired, it was clearly the duty of] with what object it was filed? we do not 


the appellant to rebut the statements opposed 
to him in this matter, by proving that his lease 
had yet to run, but he did not prove this. 


i who 


consider it equitable that the appellant, 
should be saddled with -the costs of a party 
was improperly made a substantial 


As a last resource, the pleader for the ap- į defendant to answer the plaintiff's own ends.’ 


p@llant brings to his help the established facts 
of this case as showing, as he thinks, the 
equitableness of considering him in the 
light of a tenant of tlee plaintiff. He held, 





In this respe t too, we alter the judgmen 
of the Principal*Sudder Ameen, and the 
costs of suit of Soometra Dahee will be 
defrayed by the plaintiff, 


D 
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E The 18th July 1865. 
Present: 


The Ce ble C. Steer and E. Jackson, 
Judges. 


Limitation—Suit for profits alleging dispos- 
session. 


| 


Case No. 954 of 1864. 


Special Appeal from a decision passed by ' 
the Fudge of Midnapore, daled the 27th 
January 1864, modifying a decision pass- 
ed by the Principal Sudder Ameen of that 
District, dated the 26th September 1863. 


Dyamoyee Dayee and others (Defendants), 
Appellants, 


Versus 


Modhoo Soodun Mytee (Plaintiff), 
Respondent. 


Baboo Bungshee Doss Seal for Appellants, 


Baboos Hem Chunder Banerjee and 
Onoocool Chunder Mookerjee for 
Respondent. 

A plaintiff can sue for the profits of property from 
which he has been dispossessed by the defendant, 
without being obliged to sue for possession. The 
limitation prescribed by Clause 12, Section 1, Act XIV. 
of 1859, 1s applicable to such a suit. 

We have admitted an application for a, 
revitw of our judgment in this case. 

The form in which this suit was brought 
was not correctly stated to us at the former 
hearing. ° It appears not to have been a suit 
to recover the principal and interes: lent on. 
a zur-i-peshgee lease tor eight years, but a 
suit alleging a dispossession by the lessor, 
and claiming the profits which, under the 
lease, would have come into the hands of the 
lessee from the years 1264 to 1270, and an. 
estimated amount of profits for the years 
1271 and 1272, which still had to run. ‘Lhe 
suit; therefore, is not so much founded on a 
breach of contract, but is more in the shape 
of a suit for the specific performance of that , 
contract not by obtaining possession of the 
property leased, but by obtaining the profits 
of that property. To such a suit, Clause 10, 
Section 1, Act XIV. of 185y, does not apply, 
but the ofdinary Law of Limitation, Clause | 
12, Section 1, Act XIV. of 1859 Tne plaint. | 
iff is, therefore, within time, and, setting aside | 
our former judgment, we confirm the orders 
passed by the lower Court, holding that the 
suit is not barred by the Law of Limitation, 
although on very different grounds from 
those on which the lower Court came to the 
same conclusion, 
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We now proceed to try the remaining 
points urged on this appeal. 

Itis said that the action will.not lie as 
brought; that the plaintiff was bound to sue 
for possession, and could not sue for the 
profits only. But no sufficient reasons are 
given for this view. The defendant is col- 
lecting rents, which properly belong to the 
plaintiff whom he has dispossessed. The 
plaintiff is entitled to those rents, and the de- 
fendant must restore them to the rightful 
owner. 

It is then said that the lower Court has 


a 





not correctly found that the plaintiff has 


been dispossessed by the defendant—a fact 
which was denied by the defendant. There 
is, however, a clear finding upon the point on 
the evidence, and the Judge says he sees 
no reason for differing from the opinion 
formed by the Principal Sudder Ameen. 

We see, then, no sufficient ground for in- 
terference in the lower Courts decision, and 
dismiss this appeal with all costs. 


The 2oth July 1865. 
Presenl : 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Transfer of suit—Omission of Judge to give rea- 
sons for—Procedure as to amendment of issues, 
&c.—Issue of commission to examine absent 
Witnesses—Notice to opposite party—Inter- 
est on interest of Government Promissory 
Notes. 


Case No. go of 1865. 


Regular Appeal from a decision passed 
by the Fudge of Hooghly, dated the 2gth 
December 1864. 


Tarucknath Mookerjee and others (Défend- 
ants), Appellants, 


UErSuUS e bad 


Gowree Churn Mookerjee (Viaintiff), Re- 
spondent, 


Mr. F. Read and Baboos Dwarkanath Mit- 
fer and Sham Lal Mit/er for Appellants. 


Messrs. W. A. Moniriou and G. C. Paul and 
Baboo Romanath Bose for Respondent. 


e 
Suit laid at Rupees 21,971-6 as. 2 pie, 

The mere transfer of a suit, for the convenience of the public, 

or for the acceleratio#of bftsiness, from one Subordinate Court 
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to another, does not affect the authority of the Judge of the ) 


Distri& Court to transfer it to his own file or to another Court, 
or to re-transfer it, if he see sufficient cause for so doing. Nor 
would the circumstance that a case had been up in appeal to 
the High Couft on a preliminary point, and Qeen remanded 
for a trial on the merits, limit the authority of the District 
Court to bring it on to his own file, or to transfer it to the file 
of a Court other than that in which it was instituted. The 
omission of the Judge to assign his reasons for transferring 
the case does not vitiate his proceeding. 


When a Judge transfers a case to his own file, he is at 
liberty to amend the issues first laid down, and to prove ad- 
ditional issues, and to go into the whole case, except upon 
any question upon which there has been a judicial finding. 


The issue of a commission for the examination of an absent 
witness, without notice to the opposite party, even if not 
illegal, is objectionable. 


Interest may be claimed on the interest of Government Pro- 
missory Notes withheld by another. 


THe admitted facts of this case are as 
follow: Ram Narain Mcokerjee (now re- 
presented by the appellants), the uncle of 
the plaintiff, nad made over to his charge 
six Government Promissory Notes for Sicca 
Rupees 1,23,600, the property of the plaint 
iff and his two brothers. Ram Narain had 
them renewed in his own name, and drew 
the interest thereon, amounting to Rupees 
29,926-6-9, which he divided among the 
three brothers onthe 22nd Bysack 1254 
(4th May 1847). On and August 1851, 
plaintiff received from Ram Narain two Go- 
vernment Promissory Notes for Sicca rupees 
35,000; on 11th October 1852, Rupecs 2,000 
in cash; and on 17th October 1853 a further 
sum of Rupees 1,000 in cash. On the 2nd 
June 1853, plaintiff received Rupees 2,000 
in Government Promissory Notes, which, 
however, he alleges, were ona different ac- 
count; and, lastly, the Court find that he 
received a further sum of Rupees 3.750 
through his Attorney, Mr. Hedger, on 22nd 
February 1851, a fact admitted by his Coun- 
sel, as the sum is entered in the late Mr. 
Hedger’s books. 


Plaintiff brings his action to recover Ru- 
pees 6,200, the balance of the Government 
Promissory Notes due on his third share of 
the sam of Rupees 1,23,600, interest on the 
whole of his third from May 1847, the last 
date of° payment of interest to 2nd August 
1851, geben he ereceived the two Notes for 
Rupees 35,000, and then interest on the 
balance up to date of suit, deducting “subse- 
quent payments, and interest on the interest 
of the Government Promissory Notes as such 
interest became due, and which Ram Narain 
failed to pay to the plaintiff, making a total 
of Rupees 30,1$1-7 84 f 


Ine his plaint Gouree Churn sets forth that 
six Government Promissory Notes for Ru- 
pees 1,23,600 were deposited with Ram 
Narain; that, on 24th Apri# 1847, plaintiff 
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served him with a notice through h& Attor- 
ney, Mr. Hedger, calling upon him to deliver 
plaintiff’s third share to him, oe she would 
render himself liable for ang Joge ol interest 
that might occur; that accordingly (/udanoo- 
share) the defendant executed an agreement 
on the 20th June 1650 for his share of the 
Promissory Notes, amdunting to Rupees 
41.200; that, deducting payments, a balance 
of Rupees 30,181-7-2 remained due to him, 
which, notwithstanding the plaintiff's fre- 
quent demands, Ram Narain had failed to 
pay. 

In his written statement, the defendant 
Ram Narain admits having charge of the 
Government Promissory Notes, but pleads 
that, after payments made, there remains a 
balance of Rupees 1,878-4-1 only due to 
plaintiff. He says that he had paid (re 
amount deposited with him by the plaint- 
iff, and that the amount due by him to 


‘the three brothers was shewn in accounts 


bearing their signatures; that plaintiff and 
his brothers having, on «oth June 1850, de- 
manded the Promissory Notes and interest, 
he executed a receipt promising to pay to 
each of them his share on 15 days’ notice 
being given ; that plaintiff cannot demand 
interest upon interest, and that the claim for 
interest is opposed to the provisions of Act 
XXXII. of 1839. The defendant denies 
having received the notice of 24th April 
1847, and points to that filed by plaintiff 
as being the original, and that consequently 
it could not have been served, orit would 
not be in plaintiff’s hands; and the defend- 
ant declares that the plaintifi’s statement 
of having made repeated demands is not 
true, and that the present action has been 
got up, because the defendant was obliged to 
bring an action against plaintiff for arrears 
of Government revenue paid on his account. 
The only part of the plaintiff’s written 
statement (which has apparently been put in 
very itregularly) that we need refer to at 
present is the 3rd para., in which he insists 
on his sight to interest on the interest of the 
Government Promissory Notes withheld 
from him by the defendant, and he adds 
this cannot be called compound interest, and 
does not come under Act XXXII.°of 1839. 
Before d'sposing of the merits of this 
case, we must clear away -a cloud of objec- 
tions raised by the Counsel for the appellant 
regarding the pleadings and regarding the 
proceedings of the lower Court. With re- 
gard to the plaint, itis urged that the cause 
of action is not properly stated, and the 
plaintiff is incorrect in his allegation that 


+ 
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the agrdement of 2qth June 1850 was given 
in conformity with the notice of 24th April 
1847. ‘Noe Counsel points out an error in the 
ee e the words “ /udanooshare,” 
which he thinks likely to mislead the C urt. 
Admitting that the proper translation of the 
words is as insisted upon by the Counsel, 


REPORTER, 


we think we may dismiss all further refer- . 


ence to the said notice of 24th April 1847, 


as it appears to us that, whether served or’ 


not upon the defendant, it had reference to 
quite a different matter, vzz., the realization 


Government Promissory Notes 
Narain’s hands, amounting to more than 
29,000 rupees, which he realized and paid to’ 
plaintiff and his brothers in the May following, 
and is wholly unconnected with this case. 
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Ap’ eals, p. 155, the words of the law must be 
read literally and in their common meaning ; 
thirdly, that the Judge, merely on the pe- 
tition of Gouree Churn, who was dissatis- 
fied with the Principal Sudder Ameen for 
refusing to comply with his request for 


: postponement of the case, transferred the 


case to his own file without assigning any 


‘ sufficient reason for so doing ; that the Court 


of the Principal Sudder Ameen is one of 
concurrent jurisdiction with that of the 


_ Judge, and, therefore, the Judge had no 
and distribution of interest then due on the. 


in Ram 


* The learned Counsel then contended that, . 


under the terms of the receipt given by 
defendant, he was entitled to 15 days’ notice 
before paying the money deposited with him; 


that no such notice had been served upon 


him, and, till that were done, the plaintiff 
was not in a position to bring an action against 
him for the amount claimed, for the cause 
of action would’ be that defendant failed 
to pay after notice served, but here no 
notice had been given. 

We think this objection untenable, for, 
whether there had been notice or no notice, 


authority to set aside the issues fixed by 
the Principal Sudder Ameen, or to pass 
orders opposed to those passed by the Prin- 
cipal Sudder Ameen, for in so doing he acted 
as a Court of Appeal; that he had decided 
a point which formed the fifth ground of 
appeal to this Court on a former occasion, 
but was withdrawn, and so the order of the 
Principal Sudder Ameen, regarding it was 
final ; and, /as¢ly, that the Judge, without giv- 
ing the defendant intimation or an opportunity 
to put in a list of interrogatories, issued a 
commission to take the evidence of Wooma 
Churn Mahapatro, and admitted it, notwith- 


, Standing the objection taken by the defend- 


we ffhd that the defendant had been refund- ` 


ing to plaintiff the sums due to him, Defend- 
ant alleges that he has paid all but 1,573 
rupees, The plaintiff says, “6,200 rupees of 
the principal is still due, beside all the interest 
which you have not accounted for from 1847; 
and the interest thereon, which I might have 
realized had that interest been duly paid.” 


ant. 

Without entering into the elaborate argu- 
ment with which the learned Counsel sought 
to support these objections, it is enough for 
the Court to state that it dissents almost 


entirely from these objections. The Court 


We think that a suit can be brought Io: 


realize the balance thus said to be -due 

without a previous notice to pay in 15 days. 
We may now notice briefly the objections 

taken to the proceedings of the Judge. 


It is said that, under orders of the High ` 


Court, dated 23rd March 1863, this suit 
was on the 25th idem ordered to be trans- 
ferred from the file of the Principal Sudder 
Ameen, in whose Court it had been instjtuted, 
to the file of another Principal Sudder 
Ameen; that, second/y, the case had been 


up in appeal to the Iligh Court, and had ' 


been remanded, and consequently that the 
Judge had no authority to deal with this 
case under section 6, Act VIII. of 1859, for 


if was no longer in the Court in which it’ 
was instituted, but was a transferred case ' 
and a remanded case, and, as laid down by ' 


Lord Brougham in Vol. VI., Modre’s Indian 


hold that the mere transfer of a suit for the 
convenience of the public or for the accelera- 
tion of business from one subordinate Court 
to another does in no way affect the author- 
ity of the Judge of the District Court, 
either to transfer it to his own file, or to 
another Court, or to re-transfer it, if he 
see sufficient cause for so doing. Nor would 
the circumstance that a case had been 
up in appeal, on a preliminary point, 
and been remanded for a trial onthe 
merits, limit the authority of the District 
Court to bring it on to its own file or to 
transfer it to the file of a Court othewthan 


that in which it was instituted. As for the 
objection that the Jadge has transferred the 


case without assigning any reason for sọ 
doing, we think it would have been more 
satisfactory if the Judge had given his 
reasons ; but his omission to do so doeg not 
in any manner vitiate his proceedings. Ie 
doub.less saw wat he considered sufficient 
cause to warrant the transfer, but has fatled 
to record his reasons. The omission, how- 
ever, cannot affect the legality of his judg- 


' ment in thẹ case? ° : 
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We think also that the learned Counsel ' ness of the entries made in the deféndant’s 
is wrong in taking exception to the Judge’s ; books, the plaintiff, who also has accounts, 


proceedings when the case was brought on! might have produced his, but 


he has 


tA 
to his file. It was open to the Judge to. been afraid to do sə, and has ee e up a 
record new issues, and to call for further! silly story that Kenaram had made away 


evidence as if the case had been originally 


with his books, a story which the Judge has 


instituted before him, and he was at liberty ; believed; that, if this were the caSe, plaint- 


to go into the whole case except upon any ; 
question upon which there had been a judi- ; 
‘sums which he admits that he has received ; 


cial finding. Section 141 of Act VIII. 
of 1859 distinctly declares the power of a 
Court to amend the issues first laid down, 
and to frame additional issues; and, 
therefore, when the case came before tha 
Judge for trial on the merits, he was 
at liberty, we -think, to set aside such 
as he thought irrelevant, and to frame 
new ones. 
issued for the examination of an absent wit- 
ness, we think that, even if the wording of 
the law admit of a commission being issued 
without notice to the opposite party, it is objec- 
tionable to do so. Fesch party should have 
the opportunity of examining the absent 
witness by interrogatories. In the present 
case, however, as nothing turns upon the 
evidence of this witness, we think it unne- 
cessary to take further notice of the objec- 
tion. 

We come now to the merits of the case. 
We concur with the Judge in considering it 
to be proved that the following sums were 
paid, vz2.:— 

Rupees 3,750 on the 22nd July 1851, cash. 

Rupees 35,000 on the 2nd August 1851, 
two Government Promissory Notes. 

Rupees 2,000 on the 11th October 1852, 
cash, 

Rupees 2,000 on the 2nd June 1853, Go- 
vernment Promissory Notes. 

Rupees 1,000 on the 17th October 1853, 
cash. 

To prove payment of other sums, certain 
boo®s of account kept in the defendant’s 
office have been produced, and their correct- 
ness has been sworn to by certain witnesses, 
Ram eChunder and Banee Madhub, in the 
employment of the defendant, and Kenaram, 
the brother-in-law, and at one time tite naib 
of the plaintiff, with whomrit is urged there 
exists a strong feud in consequence of cer- 
tain suits instituted by plaintiff’s sister 
against plaintiff to recqver certain properties 
claimed by her. No receipts from the plaint- 
iff have been produced in support of the 
payments entered in these accounts, and it is 
acknowledged that none were ever taken. 
It is urged, however, that, if there were rea- 

Ae H 
sonable. grounds for questidhing the correct- 


With regard to the commission ° 


iff would not have been able to give the 
dates on which he received the particular 


and that the correct dates could not have been 
given after the lapse of so long a period without 


.areference to some accounts. The question, 


however, is not what plaintiff might be able 
to show, but whether the defendant has 
proved his case, for the burden is on him. 
Even supposing that these books are of the 
character admissible as corroborative evi- 
dence under Act II. of 1855, and it be proved 
that they have been regularly- kept, yet this 
evidence goes merely to prove the credibi- ° 
lity of the books as genuine accounts coming 
from, and duly prepared in, the office of the 
defendant; but the correctness of each item 
of payment is not proven thereby; this must 
be done by the receipts of the parties 
receiving the money, or by other sufficient 


evidence; a general statement by the ser- 


vants of the defendant, that they were 
usually present when the payments were 
made, is altogether insufficient for this pur- 
pose. On the evidence of Ram Chunder 
upon this point, the Judge remarks that “ this 
witness also states that some of these pay- 
ments were made on letters preSented by 
plaintiff’s servant, but none of these letters 
are produced.’ And the Counsel for the’ 
appellant has gone somewhat out of his way 


‘to find fault with the Judge for making a 


statement not supported by the evidence on 
the record, pointing out that the witness said 
nothing about plaintiff's letters, but letters re- 
ceived from the defendant's house at Joonaye. 
The Judge, however, says nothing of plaint- 
iff’s /effers, but that letters were brought by 
plaintifs servants indicating that these were 
orders given by defendant for the payment 
of money to the plaintiff, and brought by 
plaintiff's servants to the defendant's office, 
and inferring that, if the money were paid to 
them, it is scarcely to be supposed that the 
defendant’s servants .would allow them to 
take it without receiving some kind: of 


‘receipt from them, either on the back of the ` 


letter or on a Separate piece of paper. The 
witness, however, said, “ When the Haboos 
remained at Joonaye, the order of payment 
is sent under letter, and when they remain at 


‘ Calcutta, they call the cashier and order him 
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to pay the money.” | Though there has been 
a little inaccuracy in quoting this part of 
the evidegae, it would have been quite suffi- 
cient to håg pointed it out without charging 
the Judge with wilful inaccuracy. Plaintiff 
also says in his written statement that, with 
regard to the cash paid to him on 1th 
October 1852 and*17th October 1853, the 
defendant took separate receipts, and these 
are the only cash fayments.he admits. We 
think, therefore, that there is no sufficient 
proof of the payments alleged by the defend- 
ant to have been made by him other than 
the payments enumerated above. 

With regard to the interest claimed, it is 
. urged for the appellant that plaintiff came 
into Court upon a contract; that on 25th 
August 1863, he presented a petition re- 
pudiating his former claim, and stating that, 
as Ramnarain had misused his Government 
paper, he was entitled to recover them with 
I2 per cent. interest. He abandoned his 
former case, and took up this new case, and 
.at the trial both were abandoned by the 
Counsel, and the Judge has found a third 
case for him. ` The Judge holds that, as the 


interest on the Government Promissory Notes. 


was payable on a date certain, and would, 
when paid to plaintiff, become part of his 
capital bearing interest, therefore plaintiff is 
entitled, under the provisicns of Act XXXII. 
of 1839, to interest thereon. Now, it is 
urged, could the Judge give interest under 
an Act which plaintiff himself declares 
has nothfhg to do with the question? 
Can it be said that the Judge has exercised 
a scund discretion in giving interest, for, 
though the day for the payment of interest 
by Government is fixed and certain, yet 
under. the receipt given by defendant to 
plaintiff, interest was not payable to him till 
after 15 days’ notice? 
There appears to us a fallacy in this argu- 
. Ment in regard to the notice upon which so 
much stress has been laid by the appellant. 
The circumstances of this case are such as to 
render unnecessary the service of such a 
notice as is contemplated in the acknowledg 
“ment of the zoth June 1850; and we may 
here explain what we understand to be the 
meaning of this paper. It is an acknow. 
ledgment by Ram Narain that he held pos- 
session of the Government Promissory Notes 
belonging to plaintiff and his brothers, and 
he promises to pay-the principal with any 
interest which might then be due on receiv- 
ing 15 days’ notice. It does not, in any way, 
release defendant from his obligation to pay 
the interest when realized, nor oblige the 
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plaintiff, whenever he required his share of 
the interest, to give the defendant 15. days’ 
nolice. It refers to a final distribution of 
principal with any interest then due, and not 
to periodical payments of interest. The par- 
ties for some reason or other had commenced 
adjusting their accounts, and defendant had 
paid over large sums to plaintiff on which 
interest was legally due, and which defendant 
had drawn. He was surely bound to give 
account for the interest on the Government 
Promissory Notes, as well as of the principal ; 
and, failing to do so, it does not require 
plaintiff to serve a notice upon him. Had no 
payments been made by defendant, and. the 
plaintiff had wanted his money, it might, after 
the communication of June 1850, have been 
advisable, if not necessary, to give notice 
before bringing his action. But when defendant 
made over the Government Notes, or their 
equivalent to the plaintiff, he was, at the 
same time, hound’ to account for the interest 
which he had received on plaintiff’s account; 
and if he had received interest for the plaint- 
iff, and retained it for his own purposes, 
there is nothing unreasonable in the claim, 
now made by plaintiff, for interest on the 
interest derived from the Government papers, 


which, if paid to plaintiff as it became due, 


and was realized, might have been invested. 
by him in some way which would have 
yielded him interest. 

In disposing of this case, we do not think 
that the action of the Court is restricted by 
any of the technicalities so strongly pressed 
by the appellant. The whole appeal has, 
we may say, been a continuous string of 
technical objections, which we take the liberty 
to break, and shall endeavour to do justice 
between the parties, whether plaintiff has 
stuck to his first statement, as given in 
the plaint, or has, for some reason best 
known to himself, attempted to raise any 
other cause of action by subsequent psti- 
tion. Now, looking to the position of the 
parties, and the duty imposed upon, Ram 
Narain as trustee for (e plaintiff pand 
his brothers, we have no doubt that, as the 
interest on the Government Promis:ory Notes 
became due, it should have been realized 
and distributed. Plaintiff might have made 
a profitable investment of the interest if 
it had been regularly paid to him; and be- 
cause the defendant failed to pay the inter- 
est regularly, which he was legally bound to 
do, we fail to see why plaintiff should not be 
entitled to interest upon that certain interest 
irrespective of any demand he might make, 
or of any thing eontained in Act XXXII, 
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of 1839, We concur,, therefore, with the Bees ee E the family, o 
Judge in considering that the claim of the i j ; 
plaintiff is good against the defendant. Wej Tuis is a suit to cancel a sey Gi assign- 
do not, however, understand why the Judge | ment, whereby certain endowegMlands and 
has allowed quarterly interests. Interest ; Tights of worship were made over to the 
on Government Promissory Notes is gene- ` defendant, the special appellant. 
rally payable half-yearly ; and it has not been: The jands were endowed for the worship 
shown us that the interest on these Notes į of the idol Koonjo Beharee Thakoor, Zo, 
was payable otherwise than half-yearly. | The rotation of worship was enjoyed by 
We therefore direct an account to be pre- | the different members of the family of the 
pared in this Office, showing the amount due | endower, the said family being a joint 
to plaintiff with half-yearly, instead of quar- | Hindoo family. Subsequently, disputes 
terly, interests ; and the sum so found willbe re- | arose, and one of the members of the family, 
coverable by him from the defendant, with | or Juggurnath Doss, was compelled to resort 
interest from date of suit and costs in pro- | to a suit for the restoration cf his turn of 
portion, and with interest on the whole sum | worship and other privileges under the term 
from date of suit till date of liquidation. | of the deed of endowment. He obtained a 
The order in appeal No. gr, between the | decree, confirming his rights, on the 15th 
same parties, which depends on the decision | May 1849; and, on the 12th November 1883, 
come to by the Court in this case, is confirm- | made over his rights, without consideration, 
ed, and that appeal dismissed with costs. to the defendant, who is a Brahmin, and 
against whom no olsjection can be raised on 
the score of caste or incompetency to 
carry on the purposes of the endowment. 
The present suit is brought to set aside this’ 
The 2oth July 1865. deed of assignment as invalid and illegal. 


The Judge holds that the deed of assign- 
ment amounts to a perpetual alienation of 
the right of the assignor, and that such 
The Hon’ble F. B. Kemp and W. S. Seton- | alienation is illegal. The suit of the plaintiff 

Karr, Judges. was decreed. e 


In special appeal, it is contended that the 
assignment is not illegal, inasmuch as the pur- 
poses for which the endowment “was origin- 
ally made are secured by such arrangement, 

Case No. 914 of 1865. by the terms of which the right of manage- 
ment of the endowed lands and turn of wor- 
Special Appeal from a decision passed by | ship of the idol alone pass. 

the ‘Fudge of Cuttack, dated the 1oth vw E E EE 

Fanyary 1865, reversing’ a dectsion passed | . e are of opinion that the idol being the 

by the Principal Sudder Ameen of that, Jot property of the members of the family 

District, dated the gth Fune 1864. of the endower, they alone are entiled to 

their turn of worship, and to manage the 
| affairs of the endowment. It is the essence 
| of a family endowment amongst Hindoos, that 
| 


Present.: 


= Kr zess 


Religious Endowment—Joint Hindoo Famile — ! 
Transfer of right of worship. 





‘Ukoor Doss (Defendant), Appellant, 


no stranger shall be permitted to intrude him- 
© e versus 


self into the management of the endowment. 
| On the death of Juggurnath, without heirs, his. 
Chunder Sekhur Doss and others (Plaintiffs), | right to a turn of worship and other privi-, 


Respondents, leges devolved to the other surviving mem- 

bers of the joint family. The deed assign- 

Baboos Tarucknath Sein and Onoocool ing the rights of Juggurnath might be said 
Chunder Mookerjee for Appellant. to be valid during his lifetime, inasmuch as 

: Juggurnath undoubtedly possessed a right of 


: worship personally, or by fitting proxy; but 
Baboo Dwarkanath Mitter for Respondents. such right could mot be transferred to a third 


a nger to th il i 
The right of worship of an idol, being the joint property of ` P "A a stra ge to the fami y, SO a8 to inure 
the an e of the family of the emlov er, cannot be transs i E) ond the life of Juggutnath, 


EEN Civil: THE WEEKLY REPORTER, ` Rulings 
© è G . ` j e 





We onfirm the | decision of the lower 
Court, And dismiss this appeal with costs, 


payable qis special appellant. 


The 2oth July 1865. 
Present: 


The Hon’ble C, Steer and E. Jackson, 


Judges. 


Presumption—Exclusive possession of purchas- 
ed property by one brother and his heirs, 


Case No. 902 of 1865. 


Special Appeal from a decision passed Au the 
Principal Sudder Ameen of Nuddea, dated 
the 31st December 1864, affirming a deci- 
sion passed by the Moonstff of that District, 
dated the 27th May 1864. 


Ishen Chunder Mowleek and others 
(Defendants), Appellants, 


VETSUS 


Poorno Chunder Chatterjee (Plaintiff) and 
“others (Defendants), Respondents, 


Baboos Baneenath Bose and Bhuggobully 
Churn Ghose for Appellants. 


.Baboos Kalee Mohun Doss and Uprokash 
Chunder Mookerjee for Respondents. 


mm 


When one of two brothers (who were once joint) and 
his heirs have been in exclusive possession and enjoy- 
ment of a purchased property for a long time, the pre- 
Sumption is that the purchase was made by that bro- 
ther, and that the other brother had no right, title, or 
interest in it, 


! THe subject of dispute in this case is the 
right to a very small bit of land; and the 
main and material fact on which the decision 
of the case rests is whether the land was 

acquired by Kishen Chunder as his own 

f individual purchase, or whether, at the time 

it was so acquired by Kishen Chunder, he 

and his brother Gokool were living to- 
gether as a joint undivided Hindoo family, 
| and the purchase of Kishen Chunder must 





be considered as a joint purchase by him and, 
his brother Gokool. ° 


The property was allowedly bought up- 
wards of 50 years ago, It is difficult, there- 


fore, after the lapse of so long a t 
heirs of Kishen Chunder to addu 
thatthe brothers Kishen Chunder: 
who, without doubt, lived in (be: 
of Chagurrea at the time, were 
undivided family. Whether th 
Sudder Ameen means to find tha 
a joint family is not certain fror 
ment; but he has found, from the 
a separate possession of 50 years, 
of Kishen Chunder, that the p 
is that the property belonged 
Kishen Chunder, and that the pl 
heirs, are entitled to it. There 
as the special appellant urges 
inconsistent in this finding 

thing advanced by the plaintiff. 

ment has, all along, been th 
Chunder alone and for himself | 
land, and the way that the Princi 
Ameen has arrived at the same 
is quite warranted. There may 
a joint s/a/us at some time or ar 
when we see one brother in thi 
possession of a purchased pro 
when we see his heirs and his hei 
possession for a century, we may 
clude that the purchase was mi 
party who has had exclusive use | 
ment of the property, and that 
brother had no right, title, or inte 

It is further objected that the 
Sudder Ameen had no right to fin 
deed of sale by Soobul, one of th 
ants of Kishen Chunder, in favou 
Mohun, is not genuine, as ther 
appeal to him on that point, when I 
ed the case for re-trial. We finc 
that the original appeal-petition | 
to the whole judgment of the Moc 
therefore, the Principal Sudder A 
warranted in holding, after the i 
back from the Moonsiff, that Soc 
was not genuine. 

A third objection is that the 
Sudder Ameen has not given an 
for holding that a certain pottah 
have been given by a female to c 
defendants, and on which the 
claims to hold the land thus leasec 
sive and false; but the first Court f 
and the Principal Sudder Ameen, 
gives no reasons of his own, may be 
to have decided the question in tl 
did in reliance on the grounds ar 
set forth in the judgment of 
Court which he upheld. 

There being no tenable groun 
special appeal, we dismiss it with í 

s d 
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Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges, 


Appeal—Arbitration without intervention of 
Court—Enforcement of award. 


Case No. 174 of 1865. 
Spectal Appeal from a decision passed by the 
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reversing a decision passed by thy Moon- 
suf of that District, dated the Weil April 
1864. 





| Womesh Chunder Sircar (Plaine, A ppel- 


lant, 
Versus 


Digumburee Dossee and others (Defendants) 
Respondents. 


Principal Sudder Ameen of the 24-Per- | Baboo Afohendur Lal Shome for Appellant. 


gunnahs, dated the gth December 1864, : 
reversing a decision passed by the Sudder | 
Ameen of that District, dated the 28th Fune : 
1864. 


_ Anund Chunder Singh (Plaintiff), Appellant, | 


versus 
Gopal Chunder Dan (Defendant), Respondent. 
Baboo Mohendurnath Mitter for Appellant. 


Baboo Anund Chunder Ghosal for Re- 
spondent. 


Baboo Hem Chunder Banerjee for Respond- 
ents. 

The mere non-recital in a deed of sale by a mother 
during her son’s minority of the legal necessity for the 
sale does not vitiate the deed. The necessity may be 
proved by other evidence. 


THIS was a suit to recover land sold by 


| the plaintiff’s mother during plaintiff’s minori- 
ity; on the allegation that there was no legal 
i necessity for the sale. 


The Principal Sudder Ameen, on appeal, 


An appeal lies from the order of a Court directing the | differed from the fisst Court, and held that 
enforcement of an award of arbitrators when the matter | the evidence proved that the sale was made 


was referred to arbitration without the intervention of a . 


Court. 


THE suit, it is alleged, was to enforce a: 


private award ; and it is urged on special 
appeal that there could be no appeal from 


the order of the first Court directing its ! 


enforcement as provided by section 325. 
Even if this suit were of the nature it is 
stated to be, the section of An VIII. of 
1859, quoted above, would not baran appeal ; 
it having been held by this Court that 
section 325 is notapplicable to awards sought 
to be enforced under section 327, and that 
an appeal will lie. The Principal Sudder | 
Ameen, in deciding the appeal, has held that 
the arbitration was altogether collusive, and 
has given a decree for the defendant. revers- | 
ing the order of the first Court. With regard 
to the other points taken in special ap peal, 
we do not think that they affect the legality 
of the decision passed by the Lower Appellate 
Court. We reject the appeal with costs. 














° The ztet July 1865, 


Present: ° 
The Hon'ble H. V. Bayley and E, Jackson, 
Judges. 


Sale by Mother—Legal necessity—Non-recital 
of, in deed—Proof of. 


Case No. 978 of 1865. 

Spesial Appeal from a decision 
the Second Principal Sudder 
Hooghly, dated the rth 

i `N e Ki 


passed by 
Ameen of 
January 186 5 


® e 


for the plainte support. 

Baboo Mohendro Lal Shome, on special 
appeal, contends that, as this fact was not 
recited in the deed of sale, the deed cannot 
be supported. 

Such sale will be confirmed on proof 
of legal necessity -for the sale. It matters 
not how that necessity is proved. The 
recital of it in the deed would be one species 
of evidence. That evidence is wanting in 
this case; but other sufficient evidence is 
adduced to prove the facts in the $pinion of 
the Principal Gudder. Ameen. 

There are no sufficient grounds in this case 
for any special appeal. We dismiss this ap- 
peal with costs. 


The 25th July 1865. 
Present: 
The Hon’ble G. Loch and F. A, Glover, 
Judges, 


Jurisdiction (of Civil Court)—Suit for ascertain- 
ment and demarcation of a Shikmee Talook, 
and for assessment of rent thereon. 


Case No. 112 of 1865. 
Regular Appeal from a decision passed by the 


Principal Sudder Ameen of Tipperah, dat- 
ed the sth January 1865. 


Jugut Tara Chowdhrain and others (Defend- 
anis), Appellants, 


versus 


Rajah Protap Chunder Singh and others 
(Plaintiffs), Respondents. 


TE 
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Baboos Qnoocool Chunder Mookerjee, Chun-| And, lastly, that the Shikmee Talook con- 
der Mkadhub Ghose, and Romesh Chunder | tains 14 drones 5 kanees only, for which 
AfitterXoa Appellants. | appellants have always paid a fixed rent of 


Messrs. K~ V, Doyne and R. T. Allan |50; rupees. l E 
and . Baboos Kishen Kishore Ghose and! With regard to the question of jurisdiction 


Dwarkanath Mitter for Respondents. we think that the action of the Civil Court 
i : , was not barred. The suit has, no doubt, 
A suit for the ascertainment and demarcation of a 


Shikmee Talook is cognizable by the Civil Court, not- been brought in an unusual and clumsy form. 
withstanding that it includes a claim for the assess- | The plaintiff should have first sued for the 
ment of rent thereon. ascertainment and demarcation of his 
THIs was a suit by the respondents (plaint- | Shikmee Talook, and then have sued in the 
iffs in the Court below) for the ascertainment | Collector’s Court for rent on it. But since 
and demarcation of the lands of a certain | the suit as brought contains matters, such 
Shikmee Talook, named Goorchand Goor- | as the ascertainment and demarcation of the 
kishore, held bythe appellants as tenants, | lands, on which a Revenue Court could not 
and for the assessment of rent thereon (after adjudicate, it was, in accordance with 
notice under ‘Regulation V. of 1812). The | several rulings of this Court, cognizable by 
plaint included a prayer for the ascertain- ! the Civil Court, the question of rent not- 
ment and demarcation of a Kharija Talook of | withstanding. 
the same name in possession of the appel- Taking this view of the case, it is unne- 
lants, and held by them direct from the | cessary for us to go into the question, whe- 
Collector, on the ground that the lands of | ther service of notice under Regulation V. of 
the Shikmee Talook of which the appellants!1$12 would take the case from under the 
were simple tenants had been intentionally | cognizance of Act X. of 1859. 
mixed up by them with the lands of the On -the merits, the Principal Gudder 
Khbarija Talook, and that, to ascertain the | Ameen gave the plaintiffs a decree for 31 
amount of land belonging to the one, the} drones 15-10-6-5 over and above the 14 
demarcation of the other was necessary. drones 5 kanees admitted by the defendants 
We may remark here that the respondents | to be in their possession as the Shikmee 
are auction-purchasers of some 30 years’! Talook, and assessed them at an annual jumma 
Standing, and that, up to the date of the pre- | of Rupees 1,193-9-2 in accordance with the 
sent%uit, no attempt has been made to define | rate mentioned in the dowl. He gave likewise 
the extent of their Shikmee Talook. ' mesne profitstothe extent of Rupees 4,774-4-8. 
The appellants reply, firs/, that this, being | With regard to the plaintiff's application 
a suit fof recovery of arrears of rent aal for the ascertainment and demarcation of the 
beween landlord and tenant, ought to have | respective lands of the Shikmee and Kharija 
been instituted under Act XS of 1859 before | Talooks, he passed no order. 
' the Collector, and that the Civil Court has: It is urged in appeal that the Principal 
no jurisdiction. - Sudder Ameen has decided the case in favour 
Secondly, that they hold the Shikmee | of the zemindars without requiring them to 
Talook, which consists of 14 drones 5 kanees | give any proof of their assertions; that the 
of land only at a yearly rent of sor rupees | respondents utterly failed to point out the 
under a dowl dated in the year 1187, given | lands said to belong to tae Shikmee Talook, or 
by the former owners of the zemindaree, and į even to detail the villages in which the lands ` 
tnat the dowl of 1244, under which the, | were to be found. ‘They offered no proof, 
respondents claim, and which gives the ze- | moreover, as to the quantity of the lands 
mindar power to measure the Shikmee Ta-|claimei as Shikmee, but laid their suit at 
look and demand rent for any lands found in | 254 drones by guess, as if proved by the 
excess of the 14 drones 5 kanees, is worth- | fact that the Principal Sudder Ameen has only 
less, having been executed when the appel- | awarded them in all 46 drones odd, or 34 
lants were minors, by parties whose acts! drones odd in excess of what appellants 
were not binding on them admitted themselves to be in possession of ; 
Thirdly, that the respondents have never | that the Ameen conducted his enquiry im- 
measured any lands in possession of the appel- | properly, and measured the lands with a 
lants as * Shikmee,”’ and that their allegation | smaller rod than the customary one for 
that 254 drones have been found as belonging | measuring talooka lands; and, /asé/y, that 
to the Shikmee Talook fn the ten Mouzahs|the Principal Sudder Ameen has given a 
named is false, these Mouzahs appertaining | decree impossible of execution and directly 
wholly and solely to the Khafija Talook.! contrary to the plaimt. He has ordered 31 
` ? e 0 
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drones 15-10-10-15 of land to be assessed | of the latter must nave been dismiss from 
without determining where those lands are, | an utter failure of proof in suppor’ of any 
. in what villages or kismuts: he has not de- one of their statements. But thee gppellants 
marcated the talooks, nor decided What lands | have pointed out the 14 drones kanees, 


belong to each. 

It is contended by the other side that the | 
Principal Sudder Ameen has done ail. that | 
was under the circumstances possible; that, , 
during the time that had elapsed since the ' 
first settlement, the boundaries of the dif- 
ferent lands had become hopelessly confused ; 
and that it was impossible for the plaintiffs 
to show where they were, or to specify par- 
ticularly the lands they claimed; that the 
Principal Sudder Ameen, in referring to the 
admission made by the appellant’s predeces- 
sors in the Civil Court of Jehangeernuggur, 
as to the extent of the Kharija Talook, took 
the only course open to him, and, as all the 
land not belonging to the Kharija must 
necessarily be part of the Shikmee Talook, 
he was right in decreeing the difference to 
the plaintiffs. 

With regard to the standard of measure- 
ment, it was contended that the weight of 
evidence was in favour of the shorter “auii” 
of 16 cubits. 

After a lengthened hearing of the argu- 
ments adduced on either side, we do not see 
any reason why the ordinary rule of law, 
which imposes on plaintiffs the burthen of 
proving their own case, should be set aside. 

It is true, as urged by Mr. Doyne, the 
respondents’ Counsel, that the appellants are 
auction-purchasers, and, as such, would be, 
under ordinary circumstances, very much 
in the dark as to what their actual rights 
were; and that, as the appellants have 
held the Shikmee tenure for the best part 
of a century, during which time they have 
had every opportunity of confusing the 
boundaries, it would be very difficult for 
the respondents to show what lands were 
Shikmee and what Kharija, But it must 
- not be forgotten that, in the present instance, 
the appellants have held as auction-pur- 
chasers for upwards of 30 years, and have 
had, therefore, every opportunity of making 
enquiries, and of ascertaining their sights ; 
and they have been unable to poin: out one 
single drone of land other than those admit- 
ted by the appellants as belonging to the 
Shikmee Talook. Tney have not been able 
even to specify the quantity of Shikmee land 
in any one mouzah. Inshot, had they come 
into Court with their general allegation, and 
had the appellants produced no documents at 


which they say constitute 


the Shikmee 
tenure, and as the dowl, on the strength of 
which the respondents sue, the dowl of 
1244 that is, mentions that amount of land 
only, it is, we think, clearly on the respond- 
ents to show that the appellants held lands 
in excess, and to point out where those lands 
are. They were bound at least to make out 
a primd facie case, but they have done no- 
thing at all. 

The Principal Sudder Ameen admits that 


the respondents have not been able to prove 


that the appellants hald more Shikmee lands 
than those mentioned in the dowl ; but pro- 
ceeding on the admission of the appellants’ 
predecessors before the Civil Court of Jehan- 
geernuggur in 1782, and holding, on the 
strength of the appellants not claiming under 
any other title, that all the lands in their 
possession must be either Kharija or Shik- 
mee, has deducted the 363 drones mentioned 
in that admission from the quantity of land 
found by the Ameen to be in the appellants’ 
possession, and has decided the difference to 
be Shikmee land. Supposing, for the sake 
of argument, this method of adjudication to 
be, under the circumstances, a proper one, 
the amount of land in appellants’ possesSion, 
reckoned in drones, would still be dependent 
on the length of the measuring rod The 
Principal Sudder Ameen has detided that 
the shorter ail, víg., that of 16 cubits of 18 
inches to the cubit, is the one in general use ; 
but we think that the documentary evidence 
adduced by the appellants, notably the per- 
wannah of 1776, and the parwannah of 1182 
B. S. (1775 A. D.), together with the pro- 
ceedings of the Commissioner, Mr. Kemp, 
dated 1837, which mentions the perwannah, 
go far to show that for talooka lands the. 
larger or sekunduree measurement rod was 
employed. It has been shown to us on evi- 
dence, which is not disputed, that other 
talooks in the same modu/fa were so measured. 
And, if this be so, the Ameen’s proceedings 
go for nothing, and are no proof whatever of 
the amount of land now in the &ppellants’ 
possession. 

We have noticed thee question, as it was 
argued at some length by both sides, but our 
decision, reversing the Principal Sudder 
Ameen’s decree, and dismissing the plaintiffs’ 
suit with costs, proceeds on the broad ground 


all, but contented themselves with a simple | that he altogether failed to prove any one 
denial of the respondents albegations, the case part of his plaint. 


ee 
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The 27th July 1865 ! between Bagshaw and Co, and the plaintiff's 

| father, and the defendant Wise, has the 
S Present: | Property ever been completely transferred 
The Hon’ Ne W. Morgan and Shumbhoonath ! 


Pundit, Fudges. 


by ‘purchase to the latter; and that he has 
i acquired only a defeasible interest therein, 
_, subject to a right of redemption now vested 
EE e | in the plaintiff, as heir to his father, and 
chaser. t | which he seeks to enforce by this suit. 
Case No. 120 of 1865. ' Messrs. Bagshaw and Co., being them- 
_selves only mortgagees, could, in that 
/ | character alone, convey no larger or other 
R. Abercrombie, Fudge of Dacca, dated the interest to Wise, who bodsi oni them, 
16th January 1865. i than their mortgage-interest, unless they 
Thomas Robert Doucett (Plaintiff), Appellant, ; Were duly empowered by Robert Doucett, 
‘the owner of the property. The mortgage- 
‘deed contained, it is admitted, a power of 
Josiah Patrick Wise and others (Defendants), ' sale ; and, if the deed of 1850 can have 
Respondents. effect as a deed of sale made in execution 
‘of this power, it gives to the purchaser a 
‘complete title. If the deed operates, not 
' as an execution of the power, but simply as 
Mr. G. C. Paul and Baboo Onoocool ‘a conveyance by the mortgagor and the 
Chunder Mookerjee for Respondents. 'mortgagees of their respective rights and 
‘estates, it cannot take effect as a convey- 
‘ance of the equity of redemption, because 
. Band Co., mortgagees with power to sell, sold the ' jt was never executed by Robert Doucett. 
mortgaged property to the defendants. No deed was e Ep 
executed until some years afterwards when the mort- | The deed itself, so far as it is now necessary 
gagor was dead. The deed was in the form followed to state its contents, purports to be made 


when a mortgagor is the vendor and the mortgagees join | between the partners of the firm of Bag- 
in the conveyance ; but the words of conveyance were by ! 


the mortgagees alone, and without any confirmation by shaw and Co., of the first and second parts, 
the mortgagor. HELD that the purchaser did not, by | Robert Doucett of tha third part, and Josiah 
the deed, acquire an indefeasible estate. | Patrick Wise and George Deare Glass, of 

We think that the judgment of the lower. Dacca, of the fourth part. It recites the 
Court, on the plea of limitation, must be mortgage (without mentioning the power of 
reversed, “and the case remanded for trial; i sale), and also that Robert Doucett, with the 
the cause of action stated in the plaint: consent of the mortgagees, had contracted 
having apparently accrued to the plaintiff | with Wise and Glass for the absolute sale to 
(the appellant) within the period ordinarily them of the property, for a sum to be paid 
allowed by law for a suit of this kind. No!to the mortgagees in satisfaction of the 
evidence has yet been adduced on either' mortgage-debt, and that the money had been 
side, and we can, therefore, at present, do no , long since paid, although no conveyance had 
more than decide the issue of limitation, and | been made in pursuance of the agreement. 
state the grounds of our decision. Then follow words of conveyance by the 

The lands and the Indigo Factories in| mortgagees alone (“ at the request, anẹ by, 
dispute were mortgaged, in 1840, to the the direction, of the said Robert Doucett 
firm of Messrs. Bagshaw and Co, of testified by his executing these presents ” ) 
Calcutta, by Mr. Robert Doucett, the! whereby the lands and factories, and glso all 
plaintiff's father. The defendant claims to: balances and sums of money due by ryots 
hold the property by purchase from the! and other persons to the factories, are 
mortgagees in December 1846, and by a deed | conveyed tothe purchasers. The mortgagees 
of conveyance to him, which is produced, covenant that they have not charged or 
and is dated the zoth February 1850. It’ encumbered the property, and Doucett, the 
is admitted that thisedeed, which purports to , mortgagor, is made to enter into the usual 
be made by (among other persons) Mr. covenants for title. This deed, which pro- 
Robert Doucett, was never executed by him, | fesses to be aconveyance in fulfilment ofa pre- 
and that his death occurred before the time ` vious contract of sale made by Doucettpwith 
of its execution. The plaintiff contends! the consent of his mortgagees, is, in its 
that, neither by this deed, nor by any of the ; commencement and conclusion, according to 
transactions prior to it which took place the form of wërdë usually followed when 


Regular Appeal from a decision passed by Mr. 


VETSUS 


“Messrs. R. V. Doyne and C. Gregory for 
Appellant. 


Appeal laid at Rupees 50,000. 
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the mortgagor is the vendor, his moitgagee® 
joining in the conveyance. But the words 
of conveyance are by the mortgagees alone; 
and without any words of confirmation by 
the mortgagor. 


The only contract of sale which preceded 
this conveyance was one made in 1846 be- 
tween Bagshaw and Co., the mortgagees, and 
Wise and Glass, which was communicated 
to Robert Doucett, and assented to by him 
in the terms of the following letters :— 


"No 1918. 


“To Mr. R. Doucett, Mymensingh, from 
Messrs. Bagshaw and Co, Calcutta, 
dated 26th December 1846. 


“ Dear Sir,—For some time past we have 
been in negotiation with Messrs. Wise and 
Glass for the sale of your factories at Dacca, 
and have just concluded the same upon the 
following terms, vz... They agreeing to 
purchase the whole concern as it now stands 
(exclusive of the live-stock already sold}, 
for the sum of Company’s Rupees 12,500, 
payable in two instalments, by their accept- 
ances at three and six months, we furnish- 


ed, I can offer no objection. I anf sorry JI 
was not made aware of the pending negotia- 
tion, or of the terms on which You would 
have disposed of the factories; ise, I sup- 
pose, a better price could have been obtain- 
ed; but it is now of no use to say anything 
further on the subject. i 

“Being obliged to leave the station: on 
business on Saturday last, the 31st ultimo, . 
I now beg to return the forms which ac- 
‘companied your letter, duly filled up, leav- 
,ing the amount blank. Should you deem it 
advisable to effect a further insurafice on my 
life, may I be allowed to hope that you will 
kindly add to the amount you may think 
‘necessary to insure ten thousand (10,000) 
rupees for the benefit of my family after 


‘my death; and, as the premium becomes 


annually reduced by a return payment at 
about 20 per cent, you can withhold these 
yearly returns. S O 

. “I am now advanced in age, and See, 


‘with sorrow, no chance of my being able to 


leave anything for my family—a circum- 
stance very distressing to my feelings. Re- 
lying, therefore, upon your liberality, I 
entertain a confident hope that you will 


„accede to my wishes, and comply with my 
‘request. I was once in affluent circum- 
‘stances, but have unfortunately lost all 


ing the same titles in all respects as we 
obtained and now hold them, Messrs. Wise 


and Glass taking over all the realisations 
and expectancies, and absolving, or holding 
harmless, both you and ourselves from all 
claims and liabilities. As there is not the 
least prospect of our doing better with these 
factories, we have deemed it advisable to 
accept the terms at once, and beg your con- 
firmation of, and concurrence in, the same. 


“P. S.—As we may probably deem it 
necessary to effect a further insurance on 
your life, we will thank you to fill up and 
return the enclosed forms by return of dak, 
leaving the amount blank.” 


Fo the above letter, the following reply 
was returned :— 

“ From Mr. R. Douceti, to Messrs. Bagshaw 
anda Co., dated Mymensingh, grd Febru- 
ary 1847. R 
" Dpap Sirs, —I Have been duly favoured 

with your letter of the 26th ultimo, appris- 

ing me of your having sold my factories 

to Messrs. Wise and Glass for 12,500 

rupees, in two instalments, at three and six 

months ; Messrs. Wise and Glass taking 
over all the realisations and expectancies, 


: of years, been unfavourable, and 
‘my difficulties. 


in Indigo. I have toiled hard to retrieve 
my affairs,-but the seasons have, for a Series 
hance alone 


“I also solicit the favour of yéur giving 


' me a release, now that the factories are sold 
‘and insurance effected on my life to cover 


‘all balances against me.” 

It is very probable that the contract thus . 
. announced and assented to was intended to 
be made by virtue of the power of sale which 
Messrs Bagshaw and Co. had under the 
‘mortgage-deed. But we must look to the 
‘intentions of all parties, as they have ex- 
pressed themselves in the written documents 
which are before us. In many important 
particulars, the deed, made more than three 
years afterwards, is not in substance or in 
, form a fulfilment of the contract, which, "mm. 
‘December 1846, Bagshaw and Co, told 
' Doucett, by their letter, that they bad con- 
' cluded with Wise and Glass, whether the 
contract was made by virtue of the power 
or not. The deed, as we have said, contains 
‘no words of reference to the power; it recites 
a contract made by Doucett, and the mort- 


and absolving, or holding harmless, both me gagees convey the ‘property at the request, 
and yourselves from all claims and liabili-: and by the direction, of Doucett, then given, 
ties ; to which, the bargains being complet-: and not under the power of a sale in their 


~ 
e 
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morigaye deed. Moreover, they convey in | Baboos Dwarkanath Mitter, Kalee Mohun 
such t@rms as to give Messrs. Wise and| Doss, Shib Chunder ALojoomdar, and Nil 
Glass OK whole outstanding debts and assets, Aadhud Bose for Respondents. 


while the Wd proprietor is left subject to all Suit laid at Rupees 24,786-15 annas. 
claims and liabilities, notwithstanding the The real owner of property is the person who should 


promise of ind-mnity referred to in the laste | institute a suit for it. A benamee holder may sue as 
mentioned letter. trustee on behalf of the beneficial owner without disclos- 


i e l ing the name of the real owner; and if the defendant does 
The defendant, being a resident of Dacca, not object to the suit proceeding in that form, and raises 


and having purchased this property under | no issue upon the real title of the plaintiff, the suit may 
the circumstances which have been stated, | proceed, and be decided. 

and which were within his knowledge, can- THESE two cases, it is admitted by the 
not, we think, contend that, by the deed, | pleaders of both parties, must be tried 
he has acquired an indefeasible estate. Full | together. 


effect may, in due time, be given to the ae 

facts relied on in his behalf; but, for the | charged by the lower Court against the de. 

purpose of deciding the only issue now before | fendant Prosunno Ccomar Roy Chowdhry 

us, we are satisfied that the plaintiff’s suit | ` 
No. 78 is upon the general merits of the 


cannot be held to be barred by limitation x a 
dnd that there is still a subsisting right in | Suit brought by plaintiff Gooroo Churn Sein. 


him. ' Plaintiff Gooroo Churn Sein sues for a 
The suit must be remanded to the Zillah | declaration of his own rights as superior 
Court for trial. We may add that this case | landlord, by auction-purchase of a 9 gundas 
appears to be one in which an application to | 1 cowree share of the zemindary in Pergun- 
this Court may fitly be mide under the 13th | nah Selimabad, recorded in the Collector’s 
section of the Charter. rent-roll as No. 3848, and for the cancella- 
WW tion of the talookdaree rights asserted by the 

defendants as to certain kismuts of the estate. 


The 28th July 1865. Plaintiff's allegation of his own s/afus is 
Present : that he purchased the above estate at a 























. The Hon’ble H. V. Bayley and E. Jackson, | public sale for arrears of Government reve- 


nue, held on the 22nd Aghrun 1265, with 

; i : his own funds and tn his own name; that 

Right of SE arcane Ria Seer he See possession of his purchase to 

i ae some extent; but that the defendants, set- 

Regular Appeals from a decision passed by | ting up a talookdaree title, resisted the plaint- 

the Principal Sudder Ameen of Backer- | ifs taking possession of the lands now 

gunge, daled the 22nd December 1864. sued for, on the plea that plaintiff was not the 
86e. real purchaser or owner. 

Case No. 77 of 1865 | The talookdars, defendants, answered that 

Prosunno Coomar Roy Chowdhry (one of the | Prosunno Coomar Roy Chowdhry, a defend- 

Defendants), Appellant, ant in this case, was the real purchaser, and 

Versus that plaintiff had no s/a/us in Court, as he 


Sein (Plaintiff) and others | Was not in reality the purchaser or owner of 
GE the zemindary, which he alleged himsetf to 


i: be; and that this had already been so held in 
Baboo Anund Chunder Ghosal for Appel- a decision under A& X. of 1859, wbich was 
lant. upheld in appeal by this Court; thateit was 
Baboo Nil Madhub Bose for Respondents. | also so held ina a. EE of a Se 
+ Ja; - agains? some of the talooks, in which case - 

Suit laid at Rupees 5,711-15 annas. plaintiff had appeared unsuccessfully as a 
Case No. 78 of 1865, claimant. It is added that some of the 


Goorco Churn Sein (Plaintiff), Appel/an/, | talooks claimed do not even belong to the 
E zemindary as alleged owner of which plaint- 


D Fudges. 


—— mm 


es iff sues; while other lands claimed by plaint- 
Oojul Monee Chowdhrain and others iff as part of defendant’s talooks do not 
(Defendants), Xespondenis. belong to these defendants. . 
Mr. R. V. Doyne ard Baboo Grija Sunker | Tne defendant Prosunno Coomar Roy 
Mojoomdar for App ellant. Chowdhry pleaded that he bad no concern 
Vol. IL}, . ee 
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whatever with the purchase of the zemin- į fendant’s talookdaree rights, which aintiff, 
dary, as purchaser and owner of which | holding the proprietary title under Re pur- 
plaintiff sued. | Chase and sale-certificate from the*QGurt, had 
- The lower Court, on these pleddings and | every authority to question, and diff question, 
on the evidence, held that the plaintiff. in this suit l 
Gooroo Churn Sein was not the real pur-! Baboo Grija Sunker Mojoomdar appears 
chaser; that he did not prove, by accounts to plead for the appellant as to the facts, 
or otherwise, that he did purchase the estate, | and urges that the evidence relied on by the 
or that he had the means to purchase it; lower Court as showing that plaintiff was 
that the evidence of sundry respectable per- | the zomznal or fictitious, and Prosunno Con, 
sons, including amlahs of the Courts, proved ! mar Roy Chowdhry, the rea/ proprietor, does 
that Gooroo Churn Sein was only a local' not warrant such a conclusion. 
agent of Prosunno Coomar Roy Chowdhry,! Prosunno Coomar Roy Chowdhry appeals 
and was the nominal purchaser only of the‘ in No. 77, on the ground that, as he has not 
property; and that Prosunno Coomar was the ! opposed ‘plaintiff’s claim, he should not be 
actual purchaser. Charged costs; and that, as other defendants, 
The lower Court also relied on this fact | as well as this appellant, filed answers similar 
being proved in the case brought by the : to his, there is no reason why plaintiff and 
talookdars under Act X. of 1859, which | this appellant only should be charged costs of 
decision was upheld in all the Appellate defendants, or why the intervenors should 
stages, and on the further fact that the sum- | have full costs instead of in prodortion to the 


mary decision was against plaintiff’s claim 
in the execution-case; lastly, that section 
246, Act VIII. of 1859, barred the suit. The 
lower Court added that, although the deci- 
sion under Act X of 1859 above referred to 
related to 6 of the 13 kismuts which are the 
subject-matter of this suit, still that, as Pro- 
sunno Coomar Sein, who was then found to 
be the real owner of the zemindary on 
which plaintiff says the 13 kismuts lie, has 
not appeared or sued for them, Gooroo Churn 


that, if he did sue at all, it should be under 
Act X. of 1859, and not under Act VIII. as 
in this suit. 

The lower Court accordingly dismissed 


charged him and Prosunno Coomar (the 
latter as covertly acting through plaintiff) 
- With all the costs. 


pleads the following points of law :— 


r&.— That the lower Court is wrong in re- 
lying on the decision in the case under Act 
X. of 4859, as that is no bar to plaintiff’s 
suing jn this regular suit, because it did not 
decide the validity of the defendant’s alleged 
, mokurruree title which plaintiff contests here. 


andly.—That the plaintiff has the title to 
sue under the sale-certificate of the Collector 
in his name, and, under the admission in 
plaintiff’s favour of Prosunno Coomar, the 
only party who is alleged by defendant to 
have any title, and by the fact that the suit of 


plaintiff does not injure defendant or any one. ! 
grdly.—That the lower Court should have 


interests which they represented. 

We have heard Mr. Doyne for the appel- 
lant, and Baboo Dwarkanath Mitter -for the 
respondent, on the point of law, whether 
plaint ff's suit would proceed, and on the other 
points of law. We have also heard the other 
pleader for appellant, upon the evidence on 
which the fact was found below, that Gooroo 
Churn, plaintiff, did not really purchase, and 


: had no real dond fide interest whatever inthe 


\ i l H 
cannot be permitted to sue for them; and. property of which he alleged himself to be 


the purchaser. 
On the one side, the evidence fo» plaintiff 
consisted of his sale-certificate, and of the 


' admission of Prosunno Coomar that Goroo 


Sg ‘Churn was a real purchaser; and on the 
plaintiff's (Gooroo Churn Sein’s) suit, and: P 


other, the evidence of parties in a position 
to know who was the real purchaser, and 
who depose that plaintiff was zoz such real 


‘purchaser, but that Prosunno Coomar Ro 
Gooroo Churn appeals; and Mr. Doyne . € EH y 


Chowdhry was. 

Now, we are clearly of opinion that, if the 
evidence shows that the plaintiff, who claims 
the right to question in this suit the talook- 
daree rights of defendants, because he pur- 
chased the zemindary in which the talooks lie, 
and is the zemindar who alone by law could 
question those rights, is zo such purchaser 
nor such zemindar, his suit must be dis- 
missed ; because he sues on the allegation of 
a title which he does not prove, and which he 
must prove to entitle him to get a decree, 

It is said that the plaintiff may sue as a 
benamee or a trustee for the real owner; 
and that, holding as he does the right and 
title in the esta’e under the certificate of the 


gone into the validity. or gtherwise of de- j Civil Court, any decision in the suit to 
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which he is a pary will bind the real owner- í the consent of the real owner, recorded in 


We thik, however,*that, under the Law of |the case, still we think that a defendant 
Proced&\e of this country, it is’ necessary; might have good grounds for objecting to 
that the Party who holds the real beneficiary | the suit proceeding. Much moré so wher, 
interest in the property should come forward j as in this case, itis said that the benamee 
as plaintiff. A trustee may sue, but then | owner has falsely asserted himself to be the 
he represents the beneficiary interest of the ; real owner. As the lower Court has found 
cesiuigut trust, and would not, as plaintiff | that the plaintiff is zo/ the proprietor of the 
does, have put himself forward to the | estate as he alleges, and is, therefore, unable 
Court as himself the principal, or ces/utgui | to question the right of the defendant, the 
trust, and wot the trustee. A benamee- | first point which we have to decide is, whe- 
holder may sue as trustee in behalf ofa ther the determination of the lower Court 
beneficial owner without disclosing the name | on this point is correct or not? 

of the real owner; and if the defendant does; ` f 

not object to the suit proceeding in that form, | _ Now, we have heard the whole evidence 
and raises no issue upon the real title of plaint- | in the case, and unhesitatingly come to the 
iff, the suit might proceed and be decided, conclusion that Gooroo Churn Sein is not 
the benameedar suing in the place of the real ithe real zemindar, nor the dond fde pur- 
owner, But if we think that the defendant | chaser, 


objects to the suit being instituted by the no- | Plaintiff is not shown to have been any- 
minal and fictitious owner, and denies plaint- | thing else but a servant of Prosunno Coomar 
iff’s title to bring any suit at all, the suit cannot | Roy Chowdhry ona salary at most of 25 rupees 
proceed, or must be dismissed. Terere isnO', Month. It is admitted that the purchase- 
direct precedent upon this point, but we incline | money was 35.000 rupees. It is not shown 
to the above view as consonant with equity and | that plaintiff had any other resourses what- 
the policy of the Civil Procedure Code. Al- ever, from which he might be able to make 
though Mr, Doyne urges that plaintiff can sue, | such a purchase for himself. It is shown that 
because no injury would accrue to defendant, | the party who paid the revenue was the 
Still, if the defendant could show that he incur- | mookhtear of Prosunno Coomar Roy Chow- 
red any injury. by a fictitious person coming | dhry, On this point, however, weare told that 
forward as a plaintiff, the defendant would not | that person must be also considered to be the 
have,good ground for an objection as to the | mookhtear of plaintiff, as he held the power 
injury which might result to him. It was on) for the vakalutnamah in this very case. 
this very well argued by Baboo Dwarkanath: we can only remark that this argument is 
Mitter that a defendant may be injured at | as weak as the ordinary trick in such cases, 
every step of the trial by having a fictitious ` which is to have resort to this shallow arti- 
plaintiff. The pleader referred to the fol- | Boe 29 respect to giving mookhtearnamahs. 
lowing instances: A verification of the Further, we see here no real aces of pro- 
plaint by him is, in fact, no verification at all j prietorship or of possession sufficient to show 
to show that the real owner has any good the fact of plaintiff being really the owner. 
cause of action; that further the sanction | No evidence is adduced of the credits of the 


. which is obtained by verification to the truth | profits of this large zemindary to Gooroo 


of the facts contained in the plaint, as vouch- i Churn in his private or other accounts, or 


st 2 by Di party who really is plaintiff, is | of their non-credit in those of Prosusno 
altogether lost. Again, a real owner, acting! Coomar Roy Chowdhry. 


in collusion, might plead that he was not a par- | 
ty to a suit when a fictitious owner in that very | Going, then, upon the ‘broad facts’ found 
suit does, in fact, represent him. In execution. | by us on the whole oral afd docum®tntary 
cases also, the man of substance might escape, | evidence, and looking to the conduct of 
and the man of straw only remain, who would: prosunno Coomar in the cases under Act 
afford no means of satisfying a just claim.: IV, of 1840 and Act X. of 1859, we think 
Again, the right to summon the plaintiff as | that plaintiff fails altogether to show that 
a witness, and the consequences of his non-; he purchased the property which he alleges 
attendance, are all put an end to by the set- | that he did, or that he is the zemindar which 
ting up of a fictitious plaintiff. he alleges that he is, and on which allega- 
E tions he sues. Š 
Thus, even if the benamee-holder was. 


suing on an admission of the denamee,and| As then we hold under the pleadings in 


- with a disclosure of the real owner,-and with this case. that, (lees plaintiff be the real 
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Purchaser or owner, he cannot question the sumption it became a revenue-paying estate, 
defendant’s talookdaree title, and plaintiff, should have been credited to de ndant), 
is proved not to be such, we dismiss his suit we merely state that defendant goes not 
with all costs of each defendant upon him deny that he is malik of the perty for 
in the first instance, except as to defendant. which, as mortgagee, he demands a deduction 
Prosunno Coomar’s own costs, on account of Government revenue paid 
We further think the circumstances of the , when the mehal ceased to be lakheraj. 

case justify an order that Prosunno Coomar ' 
pay all his own costs; but we do not think : 
it necessary to go further at first. In case, , 
however, each defendant cannot realize his: 
own costs from Gooroo Churn, plaintiff, we. 
think it right that each defendant should . 
have a decree to realize his costs from defend- 

ant Prosunno Coomar Roy Chowdhry, and | 
we decide appeal No. 77 accordingly, 


Ordinarily the mortgagée, if, as such mort- 
gagee only, he paid Government revenue 
after resumption, might perhaps have a 
claim toa deduction on account of such pay- 
ment, because, when he takes a lakheraj 
mehal as securing the money he advances, 
he takes the security of the full assets of 
such mehal, that is, without anything to 
‘pay out of such usufruct, for Government 
, revenue ` and, if he has any such item to pay 
, Qut of the usufruct, the amount of security 


— eee eee 


The 28th July 1865. 
Present : 


The Hon’ble H. V. Bayley and E Jackson, 
Judges, "` 


Deduction on account of Government Revenue 
on resumed lakheraj land (Claims for, by 
mortgagee who is also proprietor). 


Case No, 2825 of 1864. 


Special Appeal from a decision passed by 
the Fudge of Paina, dated the ayth June 
1664, affirming a dectston passed by the 
Principal Sudder Ameen of that District, 
dated the 26th February 1864. 


Doolar Chunder (Defendant), Appellant, 
versus 
Damoodur Narain (Plaintiff), Respondent, 


Baboos Unoocool Chunder ALookerjee and 
Dwarkanath Milter for Appellant. 


~ Baboo Kishen Succa Mookerjee for 
Respondent. 


e 

A pëson, who istboth proprietor and mortgagee, is 
not entitled in his capacity of mortgagee to claim a 
deduction on account of Government revenue*paid by 
him to save the estate from sale for arrears of revenue 
when after resumption it ceased to be a lakheraj estate, 
which payment it was his duty to have made in his 
capacity of proprietor. 


(The rest of this case turns merely on facts.) 


On the third point (zz., that Government 


revehue, paid on account of plaintiff’s share ; 


by defendant, in order to save the estate from , 
sale for arrears of revenue, when after re. ' 
8 W d 


: on which he made the advance entered intd, 

.the contract is by so much diminished, 

_ Whereas the whole policy of the Mortgage 

' Law is that the /2/ -security, for which the 

‘original mortgage-contract was made, and 
money advanced, should be at the command 
of the mortgagee. 


The law, however, always contemplates a 
, State of facts under which the mortgagee 
finds it his duty, either by contract or by 
‘some legal pressure, to pay the Government 
revenue Now, did the mortgagee in this 
case contract to pay this revenue, or. was 
there any legal pressure under which he 
had to pay it? The person whose duty 
it is, in the first instance, to pay Gevernment 
revenue, is the proprietor who contracts 
to pay it and save the estate from sale; and 
wt is only on his failing so to do that it 
becomes the duty of others (whose interests 
are prejudiced if the sale occurs) to pay 
such Government.revenue Now, here we 
are nowhere shown that the proprietor (who 
happens to be the mortgagee himself) did 
not accept this contract, or was not prepared 
to pay the Government revenue. But the 
only case before us is that the same indi- 
vidual, who is proprietor, is also mortgagee: 
and in the Joiier capacity volunteered. to 
pay Government revenue, which it is in no 
way shewn that he had not the obligation 
or power to pay in the former. capacity. 
We cannot allow a malik and mortgagee, 
becausé they are one and the same person, 
to make a claim for a payment in one capa- 
city, which payment it was his duty in the 
Other capacity to have made, and so to have 
obviated the necessity of any other person 
with subordinate interests taking upon him- 
self to pay. e 
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o Tie 28th July 1865. 
Present, 
The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 


Consignees (Liability of)—Delivery at place 
other than contracted for— Absence of notice 
of despatch and delivery, 


Case No. 142 of 186s. 


Regular Appeal from a dectston passed by 
Mr. F. L. Beaufort, Fudge of the 24- 
Perguunahs, dated the 2nd March 1865. 


Mr. E. Hanion (Defendant), Appellant, 


versus 
The Bengal Coal Company (Plaintiffs), 
Respondents. 
Messrs. G. €. Paul and J. Baptist for 
Appellant. 


Mr, F. J. Fergusson Sor Respondents. 


The defendant requested the plaintiffs to send coals 
to Sahebgunge and Rajmehal, and the plaintiffs put the 
coals upon the Railway at Raneegunge where their 
depôt is. In the absence of all proof as to the amount 
of coals delivered at Sahebgunge and Rajmehal, and 
of all notice of despatch and delivery to the consignee, 
the fact of delivery at Raneegunge was held insufficient 
to throw on him‘the liability tor the coals sued for. 

Tue Bengal Coal Company sues Mr, E. 
Hanlon, aS one of the members of the firm 
of Dofle and Co., to recover the sum of Rupees 
2,035-11-6, as the price of coals sold and 
delivered to them in the months of April 
and May 1862. A decree has been given by 
the Judge to the extent of Rupees 1,024-12-3. 
The defendant appeals, admitting a debt 
of Rupees 188-14-3, and denying all liability 
for the remainder of the claim. 


The Judge’s decision appears to have been 
that the delivery by the plaintiff of the coals 
at Raneegunge to the Railway Company was 
a sufficient delivery in law to Doyle and Co., 
and that it was not necessary to prove delivery 
‘at Sahebgunge and Rajmehal, where the coals 
were alleged by the Coal Company to hare 
been sent. 


The original coatract is not put in, and we 
Jeannot, therefore, ascertain the special agree- 
| ment which,was entered into as regards deli- 
very, if there was any such agreement. It 
is shown and admitted that Doyle and Co. 
requested the Bengal Coal Company to send 
them so many thousand maunds of coals to 


Rajmehal at 7 annas per maund, and Saheb- | 


THE WEEKLY REPORTER. 





e Rulings 163 


DE bs eaves e ae ar, see 

| is the Coal Company’s depédt. But evidence 

| is altogether wanting to prove that any notice 

i of the despatca of the coal was sent to Doyle 
and Co., or*that Doyle and Co. received the 
coals, The books of the Railway Company 
are put in. These, however, could be no 
evidznce alone, and they do stand alone. No 
witnesses are called to prove the entriesin the 
books, ‘These accounts might be evidence in 
corroboration- of other evidence. But the 
books do not in some instances show that 
these consignments of coals were delivered 
to Doyle and Co. or to their order. 


It is then said that letters were sent on 
behalf of the Coal Company to Doyle and Co., 
requesting payment of the bills for their coals, 
and that in their reply Doyle and Co. did not 
deny receipt of the coal, but merely stated 
that there were. some outstanding accounts 
regarding the freight which it was necessary 
to settle before the account for the coals 
could be setiled; and that their replies con, 
tain a guasi admission that the coals as 
stated in the bills were received by Doyle 
and Co. If the fact of the despatch, and any 
letters containing the bills and vouchers for 
the price of the coal which is now sued for, 
and of the receipt of these letters by Doyle 
and Co., could be shown to us, we think that 
would be some evidence that Doyle and Co. 
| did receive the coals, unless they in their 
replies denied such receipt. But no such 
proof is given. 

The replies of Doyle and Co. to these 
letters are put in, but they make no mention 


of the amount of coals received by them. Mr. 
Paul, on behalf of Doyle and Co., even now 
admis that some coals were received. The 
whole question in dispute is as to the quantity 
delivered tothem. In the absence of all proof 
as to the amount of coals which was deli- 
vered at Sahebgunge and Rajmchal, it re- 
mains only to consider whether the Judge is 
right in holding that delivery at Raneegurrge 
was a sufficient delivery to Doyle and Co, 
Had any notice of the delivery at Ranee- 
gunge been proved to have been sent to 
Doyle and Co., it might be that such delivery 
would Have supported the Coal Company’s 
case. But, in the absence of all notice, and 
such delivery and despatch to the consignees, 
i we think the fact of delivery at Raneegunge 
alone is not sufficient to throw the liability 
for the coal now sued for on Doyle and Co, 


In this view we are obliged to reverse the 


gunge at 73 annas per maund, and there is | decision of the Judge, and to amend his e- 
some evidence to shew that the coals were | cree to the amount which is admitted by 
put upon the Railway at Raneegunge, which | Doyle and Co. 


"€ 
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: The costs of this suit wil 
defendant and plaintiff in proportion to the 
amount decreed and dismissed. l 


The 28th July 1865. | 





Present: | 


The Hon’ble C. Steerand G. Campbell, | 
Judges. , 


Hibbanamah (conveying share)—Mistake as to 
amount of share. 


Case No. 716 of 1865. 


Special Appeal from a decision passed by Mr. 
C. S. Belli, Fudge of Rajshahye, dated ' 
the 24th December 1864, modifying a' 
decision passed by Baboo Peary Mohun ' 
Banerjee, Principal Sudder Ameen of that 
District, dated the 14th March 1863. 


Momedunnissa (Plaintiff), Appellant, 
Versus 


Mohumoodally and another (Defendants), 
Respondents. 


Baboo Grish Chunder Ghose and Grija 
Sunkur Mozoomdar for Appellant. 


Baboo Mohinee Mohun Roy for 
Respondents. 

A document made more than a year before the death of 
the maker, and not in its terms testamentary, held to 
operateas a hibbanamah, and to pass whatever share the 
person: really had, notwithstanding a mistake as to the 
exact amount of his share. 

Tus is a suit by one Momedunnissa for ber, 
own share, and for her share of the shares 
of her brother and sister deceased, in an an 
cestral talook, house, and jote, and a garden. 


The defendant pleads a solanamah execut- 
ed by the plaintiff in his favour, by which he 
claims the share of the plaintiff which she 
derived from her father. The solanamah has 
been found to be a genuine document by the 
Judge in the Court below ; but it is contend-. 
ed forethe plaintiff, the special appellant, that 
the selanamah only conveyed the plaintiffs 
right in succession to her father in the talook, 
and that the house, garden, and jott, being 
separate property, were not conveyed to the 
defendant by the solanamah. This is a good 
contention, and it is admitted by the other 
side to be so. The plaintiff must then be 
entitled to the share she derives in the house 
(which is allowedly ancestral) as one of the | 

beiss of her father, and also of her sister in i 
modification of the lower Court’s decree. But 
as the plaintiff’s own allegation is that the jote 
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is the self-acquired property of the brother and 
not ancestral, she can*have no shafe in that 
jote as ancestral property. 


In respect to the property ofthe brother 
Gohur, ta which, as his sister, the plaintiff 
would be legally entitled to the extent of her 
share, the defendant pleads that Gohur con- 
veyed to him all his intérest in the property 
in dispute by hibbanamah. This hibbanamah 
has been found to be genuine; but it is 
contended by the pleader for the plaintiff, 
special appellant, that, admitting its genu- 
ineness, the document is in the nature ofa will 
or death-bed gift, and can operate as legal 
conveyance only to the extent of one-third of 
the testator’s property, and not to the whole, 
as erroneously held by the Judge. On this 
point we have to observe that Gohur did not. 
die before 13 months after the execution of the 
deed, and the deed does not, on the face of it, 
support the contention of the pleader that it 
is in the nature of a-will, At best it is doubt- 


. ful whether this is the nature of the document, 
„and as this view of it has never been urged 


hitherto, we do not consider that it would be 
right to allow our argument to be based on 
this view of the document at this late stage. 


It is further objected, in respect to the 
share of the brother in the property in dis- 
pute, that the first Court found, By an allot- 
ment of shares among the heirs, that tne 
deceased Gohur’s share, in accordance with 
the principles of the Mahomedan Law, was 
more than what he conveyed to thé defendant 
by tte hibbanamah, and that his client, the 
plaintiff, is entitled, as one of the heirs of 
her deceased brother, to her proper share of 
such share of her brother as he did not convey 
away to the defendant. But it is clear that 
the deceased Gohur conveyed, under the deed 
in question, whatever his share was; and a 


‘mere mis-statement as to the amount of his 


share does not entitle the plaintiff to consider 
that any reservation was made from which she 
can derive any benefit. 


The lower Court has dismissed the plaint- 
iff’s claim to any part of the property of 
her deceased sister Khodejunnissa, on the : 
ground that the claim in the suit is in right 
of the plaintiffs father and brother; but it - 
is admitted before us by the special respond- 
ent that he is not able tO contend that the 
Judge’s view to this effect is a correct one 
in respect ta such property as is proved to 
be ancestral, and he consents to the decree of 
the lower Court being amended accord- 
ingly, and the right of the plaintiff declared 


NV 
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| 
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thereto, But though he admits that the house Baboo Banee Madhub Banerjee for 
is wc and that he is willing that the Respondent. Se 
plaintiff obtatn her own and her sister’s share, Ä saik towel aside: eege the Survey 


he denies tħat the garden is ancestral, and, | Authorities is not barred by Act XIII. of 1848 when the 
as the lower Court has not enguired into | plaintiffjvas no party to that award, but is an auction- 
this point, there is no other course open purchaser at a sale for arrears of Government revenue 
p ? ._ 1 Subsequent to the award. 
to us than to remand the case to have this | 
point cleared up and settled. Ifthe garden| THe ground taken on special appeal is that 
should prove to be ancestral, the plaintiff | the plaintiff’s claimin this suit, having for its 
will be entitled to her proper share as one | object the reversal of an award made by the 
of the heirs of her father and sister ; but | Survey Authorities, is barred by the special 
if it appears to have been the self-acquired | Law of Limitation, Act XIII. of 1848, not 
property of Gohur, the defendant’s father, | having been brought within three years of 


she will not be entitled to any part of the | that award. 


property, | The Judge below has held that the suit is 


Ke SC our ee Gë aes not barred, as the plaintiff was no party to that 
in the main the judgment of the lower Court | award but is an auction-purchaser ata sale 


stands, but with some modifications. The for arrears of Government revenue sub- 
pidintiff is entitled to the same Share in the sequent to that award. Tnereis no doubt that 
house as she would have been entitled to in in this decision the Judge has followed 
the talook as one of the heirs of her father the precedents of this and the late Sudder 
and sister, if her paternal'share in the talook Court. The question was distinctly decided 
had not been conveyed away by her in the in the cases reported at page 1913 of the 
solanamah. She is entitled also to her proper Reports for 1857, and at page 470 of the 
share in the said house if that proves to be Reports for 1858 ; and the principle there 
ancestral property. There appears to be no laid down has been again held to be good 
doubt that plaintiff succeeded her sister after law by a Full Bench of this Court in special 
the execution of the solanamah, and that her appeal No. 2067 of 1861, reported in Suther- 
right as heir to her sister is not affected by land’s Special Number of the Weekly Re- 


that document. Ta a 
è orter, containing Full Bench Rulings, page 
The costs of the suit will hereafter be re- Se d 2 85, pag 


culated in proportion as the parties have es 
sined Ge Gu Ee he-aciion P The special appeal is, therefore, dismissed 
Ò wih costs. 
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The 3rst July 1865. The 31st July 1865. 
Present : Present : 


The Hon’ble H. V. Bayley and E. Jackson, | The Hon’ole W. Morgan and Shumbhoonath 
Fudges. ` í Pundit, Fudges, 

Religious Endowment (created by donorjat point 

of death)—Proof of-—-Joint Hindoo Family— 


Allegation of separate acquisition—Onus pro- 
bandi—Nature of proof. 


Case No. 476 of 186s. Case No. 145 of 1864. e 


Special Appeal from a decision passed by the | Regular Appeal from a decision passed bP Mr. 
Judge of Purneah, dated the 19th December) C.P. Hobhouse, Fudge of Midnapore, dated 
1864, reversing a decision passed by the) the roth February 1864. 


| Sie Sadler Aes of tha DEE aere Penta ine end ctor (Defend 
3 ants), Appellants, 


Limitation (Act XIII, of 1848)—Suit to set aside 
, survey Award by Auction-purchaser subse- 
quent to award. 


Pureeag Singh (Defendant), Appellant, 


versus es 
| M t Kenae Doyee (Plaintiff), 
Shib Ram Chunder Mundul (Plaintif), | EE dë 
Aes pondens, | Babors Dwarkanath Mitter, Onoocool Chun- 
Mr. C. Gregory and Baboo Roopnath der MMookerjee, and Sreenath Doss for 
Banerjee for Appellant. Appellants, _ Y 


a 


ooo 
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Baboos Aushootosh Dhur, 
Banerjee, Mohendro Lal Shome, and Nobo 


~ Kishen Mookerjee for Respondent. 


Clear proof is necessary to support a gift (declared 
orally bya person at the pvint of death) of all the donor’s 
property to idols. 


A member ofa joint Hindoo family, alleging separate 
acquisitions by himself and his father (the managers of 
the family- property), is bound fully to prove his allega- 
tion ; but the law does not impose on him so high a 
degree of proofas to require him to trace the funds with 
which each purchase of his father and himself had been 
made from the time of their having heen acquired in a 


given year, to the time when they were paid to the sell- 


er of the property. 
$ * $ % a a 
Tue plaintiff in the suit, Kenea Doyee, 
and her two unmarried sisters, are the only 
children of Sham Soondur Mytee, who, with 


his brothers, Ram Mohun and Mudden ' 


Mohun, were the sons of Brindabun Mytee, 

who died in 1239 possessed of property in 

land acquired by him at various times, some- 

times in his own name, and sometimes in the , 
name of an idol called “ Yanokeebullub,” ` 
which he established. His three sons are 

now dead. Sham Soondur, the plaintiff's 

father, died in 1262; Ram Mohun died in 

1263, leaving a son, the defendant Bippro 

Pershad ; and Mudden Mohun died in 1268, 

leaving a son, the defendant Debnarain. 

The plaintiff sued as a pauper, on behalf 
of herself, and, it would seem, of her minor 
son also. She states that her father died 
possessed of self acquired property, and of 
his one-third share in the joint’ paternal 
property ; that she, since her mother’s death 
in 1265, has been excluded from the latter ; 
that she has obtained, under Act XIX. of 
1841 (the Curator’s Act), an order of Court | 
in her favour respecting this property ` and . 
she asks for absolute possession of a one 
third share of "7 the joint property, Dedsheba 
with the idols, rent-free lands,” &c. 

Bippro Pershad, the principal defendant, | 
alleges, in answer, that his grandfather 
devoted the whole of his property to certain 
religious and charitable purposes in the name . 
of the idol; that these trusts were orally 
declared by Ris grandfather immediately 
before his death in the presence of many 
persons, including his three sons ; 


the purport of this declaration was (after. 
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in a schedule as the separately acquired 


property of his father and of hims#if, 
I 


a o * * a a 
The endowment, whatever may be its 
precise nature and extent, was established 
on its present footing without a writing by 
the founder Brindabun on the day of his 
death. That it was, in fact, formally 
established by him, is, we think, sufficiently 
proved ; and it is also shown that, for many 
years previously, the idoi existed, and that 
lands were acquired and held by Brindabun 
in its name, and that the expenses of the 
ceremonies, charities, &c, were defrayed 
from the rents of these lands. His intentions 
must be mainly gathered from the various 
accounts given by the witnesses of his last 
instructions. The view which his sons 
took of the matter during their several 
lives may also be, important; they being 
persons who knew their father’s intentions, 
and who presumably acted in conformity to 
them, though as to this evidence it must be 
borne in mind that they may, in their conduct, 
have disregarded his directions, or mistaken 
their own rights. 


The evidence appears to show generally the 
time and the mode in which the several proper- 
ties, which are the subject of the alleged en- 
dowment and of this dispute, were acquired, 


The chief part of the property was 
purchased at different times by Brindabun. 
These purchases were frequently made 
in the idols name. The dates of 
their several acquisitions range from 
about the year 1214 to the year 1239. 
During Brindabun’s lifetime, his eldest 
son Ram Mohun acquired some lands, partly 
in his own name, partly in the name of 
his son. Ram Mohun, after his father’s 


statement a portion of the property specified 


death, made several further acquisitions. ` 
Since Ram Mohun’s death Bippro Pershad | 


has, at various times, also purchased lands. 
bave, in many in- 
stances, but not always, been registered. 


Of all the property thus acquired, the 
and that; chief part is that which Brindabun possess- \ 


ed at his death. After their father’s death 


DH 
Lf 


endowing the idol with his whole property) į the three brothers lived, and their descend- | 


that his eldest son Ram Mohun, and after 


him his eldest son, and so on in succession, | 


should alone manage the property (which 
was to remain always undivided), and 
conduct the sheda alone, the joint family 


receiving only from the temple their daily , 


ants still continue to ljve, as a joint faimly. 
The plaintiff's father Sham Soondur is shown 
to have taken his part in the management 
of the property, the accounts of which were 


. kept (at least as fo a considerable portion) 


in the idol’s name. The office of skedar 


food, He further clheinsed in his written’ was bornes pursuant to the supposed direc- 
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` 


w 
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of the family 
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tions of Brindabun,, first, ‘by his eldest son, 


Ram M@hun, and afterwards by Ram Mohun’s 
eldest sën, Bippro Pershad. We think it 
is establisked that both Ram Mohun and 
Bippro Pershad had profitable employment 
as agents to collect, or as managers of cer- 
tain properties belonging to minors and 
neighbouring zemindars; and that by such 
means each of them may have acquired 
money by his own exertions, and without 
the aid of other members of the family, or 


funds 
EZ 


wie 


In support of the defendant Bippro 
Pershad’s allegation, that his grandfather’s 
intention was to devote his property ab- 


ws t 
w ww 


solutely and exclusively to Ded and Areet 


Sheeda, evidence is given by the same 

persons of the application of the net pro- 

ceeds to those purposes. 
zs $ o o 5 e 

We have, therefore, at, present nothing but 
oral evidence of a vague and general kind 
to support the defendant’s assertion as to 
the application of the net proceeds of the 
property. 

Where the trust itself is one declared by 
word of mouth by a person a: the point of 
death, and is in terms by no means clearly 
indicating” an intention on the part of the 
donor to deprive his family of all substan- 
tial enjoyment of his property, the Court 
may fairly require the fullest proof in sup- 
port of sëch a trust. It cannot be said 
that the defendant has given such proof 
hitherto, and in an ordinary case we should 
not be disposed to allow a further oppor- 
tunity of supplying any defects in the evi- 
dence. But in the present suit the defendant 
has perhaps been somewhat misled by the 
form of the plaintiff’s suit. 

The plaintiff in her plaint ignores any 
religious trust whatsoever, and asks for 
possession of share of the property. In 
the progress of the suit the existence of 
an endowment has been ascertained, and 
it is not uatil a late stage of the suit that 
the question, as to the exact extent of the 
endowment, has formally arisen. We think 
that an opportunity should even now be 
given to the defendant Bippro Pershad, and 
those in the same interest, to produce any 
evidence other than oral, which may be in 
their favour to show the actual account of 
expenditure on Ded and Aeet Sheeba during 
Brindabun’s time, and subsequently during 
the time of Bippro Pershad and his father, 
and especially the written accofints (if any 
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exist) of such expenditure. We shall not 
finally decide the appeal until this evidence 
(if any such can be adduced) has been 
given j i 
With respect to the second issue concerning 
the alleged separate acquisitions of Bippro 
Pershad and his father, G ae * 
the Court rightly held (seeing that Bippro 
Pershad and his father were members of a 
joint family living together, and especially 
as they were successively the heads of the 
fanily having the management and control 
of the joint property) that Bippro Pershad 
was bound to prove his allegation that the 
lands claimed by him had been acquired 
by his father and himself by means of their 
own separate funds, and on their own 
account, 


The appellant objected, and we think 
justly, to that part of the judgment in 
which the Court states in the following 
terms the extent of proof incumbent on 


V wi WM 
ws KE Ki 


him: “The Court holds that it has 
“aright to require from Bippro Pershad 
“the clearest and most unmistakeable 


“ proofs—jirs/, that in such and such years he 
“and his father, by such and such means, 
“acquired such and such private funds; 
“and, secondly, thatit was out of those very 
“ funds that the alleged self-acquired estates 
“in dispute were, from time to time, ac- 
“ quired.” The burden of proof, in cases of 
alleged separate acquisitions by a member 
of an undivided family possessed of joint 
estate, is upon the person who advances 
such a claim; but he may fairly, we think, 
be deemed to have sufficiently acquitted 
himself of it by evidence falling far short 
of that required by the Court below, which 
would impose on Bippro Pershad the task of 
tracing the “ very funds’ with which each 
purchase of his father and himself had 
been made from the time of their having been 
acquired in a given year to themoment when 
they were paid to the seller of the property. 


It has been stated in several detisions 
that the mere purchase of ‘property fh the 
name af one member of a joint family, and 
the taking receipts in his name, are insuffi- 
cient to support a claim by that person 
to an exclusive right of property; for they 
are as consistent with the notion that the 
property belongs to the joint family as that 
it is separate. Acts of ownership openly 
exercised by or on behalf of the individual 
member within the knowledge of the 
other members of the joint family, and 
assented to or nok opposed by-them, may be 


; o 28, 
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Equally equivocal; for the acts may be of | by the Principal Sudder Ameen+of that 
such a description as are beneficial to the ' 


` District, dated the rgth March pe 
joint estate, or necessary for its protection. | 8 : 
But when the acts of EECH amount ! Deb Narain Singh and others mean) 


to assertions of sole ownership, in exclusion SE 
of all joint right or interest in others, and versus 

are of a kind beneficial to the individual 
member alone, the acquiescence of the other 
members, unless clearly explained, is a 
strong admission in support of the separate 
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Rajmonee Koonwur and others (Plaintiffs), 
Respondents. 


Moonshee Ameer Ali Khan Bahadoor: and 
and exclusive right, whether it may arise! Babsos Dwarkanath Mitter and Unnoda 
from purchase or partition., An important Lershad Banerjee for Appellants. 


criterion in cases of alleged separate DC Messrs. R T. Allan, A. F. Lingham, and 
quisition (by private funds) has been said C. Gregory, and Baboos Onoocool Chunder 


to be to consider from what source the ò, ' 
money comes with which the purchase was EN Ee Chunder Chowdhary 


| 
| 
made. But no rule is stated as to any par- | 
| 
l 


An appeal lies from a judgment given on an arbitration 


ticular mode of proof in ' . 
Ot pro such cases. If A, award on the ground that the judgment is contrary to 


being a member of a joint Hindoo family, is | fe elen. 
Shown to have a separate employment, yield-' The refusal of arbitrators to amend a clearly bad 
ing him a given income, and he buys land in ' award is misconduct on their part Ee pi ang 
his own name ata price not wholly out of GE Es 
proportion to the sum which his own separate, Gg , 

income may fairly be supposed to place a ` Jus was a suit by the plaintiff as heiress 
his command, the deed being registered, and | Of Sheo Pershad Singh, deceased. Defend- 
the land held openly by him as his own ex- | ant pleaded his adoption by the deceased, 
clusive property, and the proceeds applied ‘and a tumleeknamah in his favour. The 
to his own use without the interference of Case Was referred to arbitrators; but the 
other members of the joint family, it might, , Principal Sudder Ameen, in a careless and 
we think, be fairly deduced from these facts, ` censurable way, unfortunately too common, 
if established to the Court’s satisfaction, that ` neglected to draw up the proper and precise 


the land was A’s separately acquired estate, 
aithough no proof was forthcoming to show 
that the very money separately acquired was 
that which was afterwards paid to the vendor. 


In the present case it would scarcely be possi- ` 


ble for Bippro Pershad to adduce such proof 


with respect to his father’s acquisition in for- , : : 
‘arbitrators treated those issues much more 


‘precisely than the Judge (whose 


mer years ; and we conceive that in no case 
can it be stated (without regard to peculiar 


circumstances) that the Court is bound to. 


require proof of the strict kind stated by 
the Court below, before coming to a conclusion 
in favour of the alleged separate acquisition. 


° The 31st July 1865. 


Present: 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Appeal (from order given on arbitration award)— 
Refusal of arbitrators to amend a bad award. 


Case No. 221 of 1865. 


Special Appeal from a decision passed by 
the Fudge of Ttrhoot, dated the rath 
December 1864, afirming,a decision passed 


e Da 


EI 


arbitration order required by sections 315 


' of the Civil Procedure Code, and much con- 


fusion has resulted in consequence Under 


' the vague terms of tha order in the file, we 


think it must be considered that the whole 
case was referred to the arbitrators as it 
arose on the issues previously drawn. The 


issues 
were very wandering) and found very 
distinctly — 

1. That the defendant was adopted by 
the deceased ; but 

2. That the tumleeknamah propounded 
by him was not a true and genuine docu- 


ment. 


If they had stopped there, we can have 
no doubt that the verdict should have been 
entered for the defendant upon the first 
issue. But the arbitrators went oa to find— 

3. That, as neither party had wholly 
spoken the truth, and the defendant had 
claims of relationship, while the plaintiff 
and her two daughters had also claims, the 
property should be equally divided into two. 

This last was a emanifestly illegal award 
beyond the power of the arbitrators, and 


‘fit to be remitted for amendment under. 


E 
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section 323. The Principal Sudder Ameen 
was, on eal right in remitting it as he 
did. But} besides pointing out what really 
required amendment, he went beyond his 
province by taking upon himself: to tell the 
arbitrators that their finding of the fact 
of adoption was founded on hearsay and 
insufficient evidence. 

The arbitrators absolutely refused to revise 
the award. : 

Upon this the Principal Sudder Ameen, 
rejecting, not only the part of the award 
which was illegal and ud/rd wires, but also 
the simple finding of fact in favour of the 


adoption, accepted only that part of the award |’ 


which rejected the tumleeknamah, and there- 
upon decreed in favour of plaintiff. 

The Judge rejected the appeal as founded 
upon an arbitration award, and not subject 
toappeal. ‘Ihe defendants, therefore, appeal 
Specially to this Court. It is clear to us 
that a judgment given.on an arbitration 
award is final under section 325, when it 
is given according fo the award, but not 
otherwise; and that an appeal lies on the 
ground that it is contrary to the award. 

In this case the judgment is, we think, 
clea'ly contrary to the award, It does not 
confirm the decision of the arbitrators, It 
does not even, rejecting the illegal portion 
of the awdrd, accept the fact found as a 
special verdict, and pass judgment in accord- 
ance therewith for the defendant. It rejects 
the main fact favourable’to the defendant; 
and, accepting the other finding of fact 
favourable to the plaintiff, decreed in direct 
opposition to the award in a mannet 
which can in no way be justified. The 
judgment must, without doubt, be set aside. 
The more difficult question is whether 
the illegal part of the award being set 
aside as surplusage, the proper course is to 
‘accept the remaining findings. If the refer- 
ence had teen on a special case and special 
‘issues, it might be so; but the reference 
being general and unlimited, we do not 
think that, with regard to s-ction 322, we 
can alter and amend the award so as to vary 
the decision which gave half the property 
to the plaintiff. The Court in such a case 
must accept’ the decision in whole, or remit 
it to be revised. Now, it has been properly 
so remitted, and the arbitrators have refused 
to revise. We think that this refusal to 
amend a clearly bad award is misconduct on 
their part within the meaning of section 
324. We, therefore, set a8ide the award on 
that ground, and remand the case to be 
re-iried by the Court itself. The fact of 
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adoption and the genuineness of the tum- 
leeknamah are distinct and separate issues. 
If either be found in favour of defendant, he 
will have @ verdict. If both are found’ 
against him, plaintiff will have a verdict. 
We direct the Judge to take the case on 
his own file and try it. 


The ist August 1865, 
Present: 


The Hon’ble W. Morgan and Shumbhoo- 
nath Pundit, Fudges. 


Suit for false and malicious prosecution—Proof 
` of charge being made maliciously and without 
probable cause. 


Case No. 389 of 186s. 


Special Appeal from a deciston passed by 
Pundit Sreenath Bidyabagish, Princi- 
pal Sudder Ameen of Dinagepore, dated 
the and December 1864, reversing a deci- 
ston of Moulvie Abdool Mujeed Khan, 
Sudder Ameen of that District, dated 
the 27th May 1864. 


Nowcouree Chunder Shurmah (Plaintiff), 
Appellant, 


versus 
Birmomoyee Dabea (Defendant), Respondent. 
Baboo Anund Gopal Paulit for Appellant. 


Baboos Prosunno Coomar Sein and Mohesh 
Chunder Chowdry for Respondent. 

The mere failure to obtain a conviction on a criminal 
charge against a person does not entitle him to sue for 
false and malicious prosecution. In order to maintain 
such a suit, he must show that the criminal charge was 
instituted maliciously and without probable cause. 

WHETHER the plaintiff was named to the 
police as the person suspected of the so- 
called “burglary” or not, it is highly pro- 
bable that the criminal proceedings against 
him, including his arrest, arose immediately 
from the acts of the defendants Birmomoyee 
and her servant Gobind Doss, whq set 
the police in motion. Thè question is, ` 
whether «hey, the defendants, acted fairly 
(and the Principal Sudder Ameen is satisfied 
that they did), having merely given 
information to the police that such an 
offence had been committed, without, in the 
first ins:ance, if at all, charging the plaintiff. 
The plaintiff lodging in the house that 
night, suspicion fell on him, and he was 
ultimately charged ; but there is no evidence 
to show that he was charged maliciously 
or without probabfe cause by, cither defend- 


H 


Civil e 
Eege EE 
ant. The Court of first instance, finding that 
the charge wholly failed against the plaintiff, 
appears tq think that such failure entitles 
iim to sue for false and malicious prosecu- 
tion. But he is bound, in order to main- 
tain the suit, to show that the criminal 
charge was instituted without probable 
cause and maliciously. We dismiss the 
appeal with costs. 
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The 1st August 1865. 
Present: 


The Hon'ble C. Steer and G. Campbell, 
Judges. 


Jurisdiction (of Civil Court)—Ejectment (under 
section 25, Act X. of 1859)—Suit to establish 
right to the land. 


Case No. 341 of 1865. 


Special Appeal from a detsion passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 17th November 1864, reversing 
a decision passed by the Moonsif of that 
District, dated the 18th Fanuary 1864. 


Joteeram Kharah and others (Plaintiffs), 
Appellants, 


VETSUS 


Ram Coomar Singh and others (Defendants), 
Respondents. 


Baboo Gopeenath Mookerjee for Appellants. 
Baboo Nil Madhub Bose for Respondents. 


A person is entitled to sue in the Civil Court to estab- 
lish his right to land from which he has been ejected by 
his zemindar by virtue of a decree under section 25, 
Act X. of 1859, whether the plaintiff was or was not a 
party to the ejectment suit. 

Ir appears that the zemindar defendant 
brought a suit against Shama Churn, the son 
of the plaintiff in this regular suit, under 
section 25, Act X. of 1859, for ejectment. 
‘Bhat case was disposed of on Shama Churn’s 
admission, and the present plaintiff tried to 
interyene, but his petition was rejected. 
He now sues to establish his title to tne land, 


- and the Principal Sudder Ameen has held 


that such a suit will not lie in ge Civil 
Court. 

We think the Principal Sudder Ameen 
is clearly wrong. The plaintiff was not a 
party to the ejectment suit, and, as a stranger, 
he would be entitled to bring an action to 
establish his right to lard from which the 
zemindar has ousted him under color of a 
suit against another party. But, if the plaint- 
iff had been a party to the case under sec- 
tion 25, Act e of 185%, Re would still have 
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been entitled, by a ruling of the Full Bench 
of the High Court, to sue in the Cifil Court 
to establish his right to the land drëm which 
his zemindar had, by a summary application, 
succeeded in ejecting him. 


The case must, therefore, be remanded to 
the Lower Appellate Court to decide upon 
the plaintiffs title to the land. 


The 1st August 1865. . 


Present: 


The Hon’ble G. Loch and F. A, Glover, 
Judges. 


Suit for contribution— Decree to specify sum 
payable by each defaulter, 


Case No. 428 of 1864. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Mymen- 
sing, dated the 26th August 1864. 


Bama Soonduree Debia (Defendant), 
Appellant, 


Versus 


Anund Moyee Debia (Plaintiff) and others 
(Defendants), Respondents. 


Baboos Onoocool Chunder Mookerjeerand 
Nil Madhub Sein for Appellant. 


Baboos Kishen Kishore Ghose, Sreenath 
Doss, and Hem Chunder Banerjee for 
Respondents. 


Suit laid at Rupees 9,577-7-9. 


In a suit for contributidn, a decree cannot pass jointly 
against all the defaulters; but it should specify the 
particular sums to be paid by each. 


us was a suit for contribution. The 
plaintiff who is the respondent before us, 
and the present defendants, were all de- 
fendants in a suit brought in the Sylhet 
Zillah Court by Mahomed Ajub Chowdry 
for possession of certain land belonging to 
his estate, and for the mesne-profits accruin 
during the period of ouster. ` 


A decree was given in the first instance 
for possession, and afterwards for the Geet? 


profits against all the parties to the presen 
suit. 


In execution of his decree, Mahomed 
Ajub Chowdry attached an ancestral talook 
belonging to the respondent, or rather to her 
minor son of whom she was the guardian; 
and to saye the estate fiom sale, Anund 
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Moyee Debia paid the entire amount due on | 


the decke, . 
The Prittcipal Sudder Ameen has decreed 
in her favour jointly against all the defendants. 


It is urged in appeal that, as the respond- 
ent in the case has already admitted in 
another suit that se was in possession of the 


entire estate, she is estopped now from suing 1: 


for contribution. 


We think this objection untenable. The 
statement made by the respondent was evi- 
dently disbelieved by the Court which tried 
the case, and a decree was given jointly 
against all the defendants. It appears, more- 
over, that the present appellant appealed 
against that decision unsuccessfully, and it 
would be impossible for us now to inter- 


fere, however much we might feel assured of | 
the appellant’s non-liability, inasmuch as we | 


should be reversing the decree of a compe- 
tent Court, which we have no power to do. 


The appellant might, had she chosen, have 
applied to the Court which decided the ori- 
nal case for a review of judgment. 


The reason why she neglected to do so is 
probably to be found in her answer to the 
original suit, in which, notwithstanding the 
present denial, she clearly asserts herself to 
be in possession of an 8-anna share of the 
disputeu property. ` 

We see, therefore, no reason to interfere 
with the. Principal Gudder Ameen’s order, 
so far as it regards the respondent’s right 
to recover the extra payment she has made; 
but in accordance with former rulings of this 
Court, a decree cannot pass jointly against all 
the detaulters. ‘The order must specify the 
particular sums to be paid by each. 


As we have on the record sufficient evi- 
dence to determine the point, we tuink it 
best to do so, and not to cause further delay 
by remanding the case. Respondent holds 
confessedly a 4 annas share; Kashee Kishore 
a like quantity; and, according to her own 
statement in the original suic, the appellant 
is Or Was in possession of the remaining 8 
annas. The sum claimed by the appellant 
will be edivided in this proportion, Of the 
entire sum paid, appellant will pay one-half, 
and Kashee Kishore one-fourth, with interest 
from the date of the respondent's payment 
in satisfaction of Mahomed Ajub’s decree. 


The costs of this appeal will be paid by 
the appellant. Kashee Kishore will pay his 
Own costs in the lower Court, and Bama 
soonduree Debia all the rest. ° 


- 








' The ist August 1865. 
Present ; 
The Hon'ble G. Loch and F. A, Glover, 


Judges. 


Sale (by one of two debtors of attached prope 
belonging to both)—Bona fide purchase ` 
availing. 


Case No. 164 of 1865. 


Regular Appeal from a decision passed by J 
W, DaCosta, Officiating Principat Sud 
Ameen of Purneah, dated the and Ma. 
1865. 


Mirza Lottoolia Khan (Plaintiff), Appella; 
versus 


Rajah Leelanund Singh Bahadoor 
(Defendant), Respondent. 


Mr, C. Gregory for Appellant. 


Moonshee Ameer Alt and Baboo ago 
Pershad Banerjee for Respondent. 


Suit laid at Rupees 2,302-8as. 


A bond fide purchase for good consideration of 
tached property belonging ta two debtors cannot a 
to pass the rights of both whea the sale is made by 
of them in whose name the property stands. 

We think the order of the lower Cc 
in this case must be afirmed. The defends 
Rajah Leelanund Singh, held three decre 
two of which were against Ishuree Pers} 
and Luchmee Pershad, and the third agai 
Doorga Pershad and Luchmee Pershad. 
execution of these decrees, the prope 
which is the subject of litigation, belongi: 
as is proved by tne evidence both of plain 
and defendant, to be the joint property 
Ishuree Pershad and Luchmee Pershad, 5 
attached on the 16th Bhadro 1271, af 
an injunction forbidding alienation had be 
issued on the 12th of the same month. 

Notwithstanding the injunction and atta 
ment, Ishuree Pershad sold the property 
dispute, as belonging wholly to himself, 
the plaintiff, and paid off the two decr 
against himself and Luchmee Pershad. Th 
remained, however, the third decrée agai 
Luchmee Pershad, for which his shfre in- 
property still continueu Liable; and the Juc 
has held that the plaintiff is entitled only 
the share of Ishuree Pershad, but not 
Luchmee Pershad’s, which was not sold, a 
if sold, illegally sold. 

We cannot admit the plea taken by | 
appellant that, as he was a bond ; 
purchaser for good consideration, be can 
suffer: for, in the firs? place, the sale y 
itself illegal, and might, on the applicatior 
the decree-holder,ehave Zeep wholly set asic 
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ad, secondly, Ishuree Pershad could not sell! The Principal Sudder Ameen modified 
the rights of Luchmee Pershad. We dismiss: this order. He allowed the 8 beggahs 1 
the appeal with costs. | cottah of lakheraj; but, with regard to the 
; . e | rest, found for the zemindar, on the ground 
—— sa. that the second po:tah filed by the defendant 

The znd August 186s, was spurious, and that the Collector’s pottiah 
extended to 1786 only, and did not give the 


Present; ; ryots protection against enhancement. 
The Hon'ble G, Loch and F. A. Glover, | Both parties appeal against this decision: 
Judges. q the ryots in the usual course, the zemindar 


under section 348 of Act VIII. of 1859. 
It will be convenient to dispose of the 


; latter’s objections first. He urges that he 
Case No. 1159 of 1865. | denied frs? the authenticity of the Collector’s 


Special Appeal from a decision passed by the | pottah, and, secondi » his power to grant it. 
Second Principal Sudder Ameen of the 24- | We do not think that either of these 
Pergunnahs, dated the 30th December 1864, | Objections can be entertained now. Doubt- 
modifying a decision passed by the Sudder ` less, the plaintiff did mention them in his 


Ameen of that District, dated the 31st May , petition of appeal to the Principal Sadder 
1864. Ameen; but it is equally clear that he did 


ı not bring them prominently forward, or rest 
Kaleedhun Banerjee and others (Defendants), | his case upon them: . Had he done so, the 


Enhancement of rent—Applicability of section 
. 51, Regulation VIII., 1793. 





Appellants, i Principal Sudder Ameen must have noticed 

eae them; indeed, his decision of the case must 

[per force have turned upon them. It is, as 

Romesh Chunder Dutt (Plaintiff), we know from experience, a very common 
Respondent. thing for app*llants to file a large number of 


Baboos Onoocool Chunder Mookerjee and 
Upprokash Chunder Mookerjee for 
Appellants. 


Baboo Greeja Sunkur Mojoomdar for 
Respondent. 

Section 51, Regulation VIII., 1793, refers solely to de- 
pendent talookdars, and cannot be applied so as to pro- 
tect from enhancement persons whose tenure is termina- 
ble at the end of any year, or at the pleasure or caprice 
of his zemindar. i 

Prior to Act X. of 1859, a zemindar was not prevented 
(unless otherwise expressly restricted) from enhancing 
the rent of a tenant who could not prove payment of a 
fixed rent for 12 years before the Permanent Settle- 
ment. ’ 

THIS was a suit by the special respondent 
(plaintiff in the Court below) to enhance the 
smyrent on certain lands belonging to his zemin- 
dary, and in the possession of the defendants, 

They objected that pait of the land was 
' “ Jakheraj,”’ and part covered by a pottah 

granted “by the Coflector in 1786 A. D., and 

confirmed by the then zemindar somesyears 
later. This pottah, they contended, gave 
them an hereditary right to hold at fixed 
rates, 

The first Court held these pottahs to be 
genuine, and decided that the only land liable 
io assessment was a trifling excess of 13 


cottahg, which had been found on measure.. 


ment in -defendants possession over and 
ə above the quantity covered by their docu- 
ments, NW e è 

ê 
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objections, and then abandon all but the one 
or two on which they hope to succeed; and 
it would be altogether improper to allow 
them in special appeal to take up old points 
which they néver mentioned to the lower 
Court, or relied on in support of their appeal, 
as a ground for remanding the case for fur- 
ther enquiry. The Collector’s pottah was 
found to be genuine by the first Court, and 
was practically not contested in the second. 
The same remarks apply to the objection that 
the Collector’ had no power to grant the 
pottah, with this addition, that the document 
does not profess‘to be a mokurruree pottah, 
After circumstances may have impliedly 
given it that construction; but, on the face 
of it, the pottah is only a lease year by year 
at a certain rent. 

We, therefore, reject the cross-appeal. 

The defendant appeals specially, urging 

(1).—That section ert of Regulation VIII. 
of 1793 applies to tenures like his ; and 

(2).—That the special respondent, who 
is only a purchaser at a private salé, cannot 
enhance the rent of ryots who have held at 
a uniform rate from beforethe Decennial Set- 
tlement. 

On the first point, we have no doubt that 
the Puiincipal Sudder Ameen was right. 
Section 51 of the Régulation quoted refers 
solely to dependent talookdars, and cannot 
be applied to persons like the special appel- 


pA, DE nga ager att at, OO E 


1865.) Civi? THE WEEKLY REPORTER, e Rulings, 173 


e 


——e vm pp rem e vm mm - = e -- ën o 


Umbika Churn Shet (Plaintiff), Ap pellant, 


mn ——-- oe 
ei ee 


Ge Geen | 
lant whose tenure was one terminable at 
the end øf any year at the pleasure or caprice 


of his z3mindar. The words of the pottah EE ; 
are very distinct. The ryot is to cultivate Bhuggobutty Churn Shet and others 
so much land year by year, and is to pay (Defendants), Respondents. 


so much rent. There is not a word in it l 
that the tenure is to be heritable, or that | Mr. R. E Twidale and Baboo Rajendur 


the rent specified Toi is not to be enhanced. | > Misser for Appellant. 


But, had it been sufficient for the ryot to Baboos Dwarkanath Mitter and Siz 


prove continuous possession at a uniform, Chunder Mojoomdar for Respondents. 
rate of rent from the date of the Perpetual : 


Settlement, we should have been inclined to; Ina suit for a share in a joint-family property, the 

presume these points in his favour, for, rightly ! EE Poot Gece T 

or wrongly, no doubt, he and his ancestors receipt of payment on account of his share within 12 

have held this land at one rate of rent from years will ee his ou from Wée poder cae 13, 
i section 1, Act XIV. of 1859, and throw on the defendant 

the date of the pottah, and e the prepricter the onus of proving his plea of separate property. 

of the estate has never questioned his right | 

soto hold. But, unfortunately for the special : 


ede Tuis was suit for a share in a family 
appellant when this case was instituted, Act | property. The defendants, admitting plaint- 
4. -of 1859 had not been passed, and there 


iffs claim to a share in certain of the 
_Was no law to prevent a zemindar not family properties as still held joint, denies 
otherwise restricted, a br some valid act | bie right to the others as being defendant’s 
of his predecessor for example, from enhanc- | pwn self-acquisitions. It appears to be 
ing the rent of a tenant who coald not} admitted by both parties that plaintiff (then 
prove payment of a fixed rent for 12 years | 


a minor) with his brother separated in mess 
antecedent to the Perpetual Settlement. j 


d h b bud ioh more than 12 years before suit, and the 
Had the second pottah been found to ©; Judge, considering that it was clear on 


genuine, the special respondent would have | plaintiff's own admissions that he had no 
been bound by his predecessor’s acts. As it | possession in the disputed properties within 
is, whilst admitting the genuineness of the | z2 years, dismissed the suit on the ground 
Collector’? pottah, that will carry the special | of Daten, In special appeal, it is urged 
appellant's title back only to the year 1786 | that the Ordinary presumption of a Hindoo 
A. D., which is some years short of the | joint family throws the onus of proving 
requisite time. A Divisional Bench of this separate property on defendant. Respondent 
Court has, we observe, decided a similar case replies as a preliminary point, and we think 
in asimilar manner. (2 Wyman’s Reports, ; rightly that, however this may be, the course 
p. 266; Romesh Chunder Dutt, plaintiff, | was expressly provided for by clause 13, 








appellant). | section- I, Act XIV. of 1859, which enacts 
We, therefore, dismiss the special appeal | that a suit to enforce a share in a joint 
with costs. family must be brought within 12 years of 


possession or enjoyment. That enactment 
throws, we think, on plaintiff, in such cases, 


- the onus of proving a joint enjoyment of. 
The 2nd August 186s, the property within 12 years, 
Present : But appellant now urges (and under the 
, circumstances we admit the plea, though not 
The Hon'ble C. ge and G, Campbeil, directly taken in the written grounds) that” 
ges, 


plaintiff-and his witnesses state that he 

Hindoo Law—Suit for share in joint-family pro- | received three rupees per month, as one of the 
perty—Onus probandi: family, up to a period within 12 years of 

S suit ; and that this is a payment on account of 

Case No. 251 of 1865. ae Share which will save his limitation in 

Special Appeal from a decision passed óy the terms of clause 13. We think that 
the Fudge of Hooghly, dated the 22nd this contention is Correct, and that the Judge 
September 1864, modifying a  dectston| has not disposed of the plea, he considering 
passed by the Principal Sudder Ameen | that, if true, itis no possession. We, therefore, 
of that District, dated the rrik January | remand the case to try the alleged receipt 
1864. ; f of three rupees mdnthty by laf within 12 
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years } if it be proved, he is within time, and | ber 1864, modifying a dectston of Moul- 
in that case it will then rest on defendant to vie Syed Fuzeeooddeen Khant Sudder 





prove his plea of separate property. Ameen of that District, dated? the oth 
. | July 1864. 
Joyprokash Roy and others (Defendants), 
The 2nd August 1865. Appellants, 

Present: , 

The Hon’ble F- B. Kemp and W. S. Seton- EE 
Karr, Fudges. | Oorjhan Jhaand others (Plaintiffs), Respond- 

Limitation—Suit to sears property respecting ! ents, 
Activ. of E EE Baboo Mohesh Chunder Chowdhry for 


Case No. 925 of 1865. Appellants, 


Special Appeal from a decision passed by the | Mfr, C. Gregory and Baboo Dwarkanath 
Fudge of Behar, dated the 17th January Mitfer for Respondents. 


1865; affirming a deciston passed by the A mortgagor of lakheraj land subsequently assess- 
Principal Sudder Ameen of that Drstrict, : ed with Goverament revenue is not entitled to redeem 


dated the 6th May 1864. except on payment of the amount paid by the mortgagee 
igs | to Government for revenue, with interest in addition to 

Dyram Sahoo (Plaintiff), Appellant, the mon y due under the mortgage. But ina suit for 
redemption in which the mortgagor deposited before 

Versus ! suit the amount of the principal sum borrowed by him, 


, he ts entitled to a decree on payment into Court of the 
Beebee Sograh (Defendant), Respondent. : further sum paid for Government revenue. 
Baboo Kishen Succa Mookerjee tor Glover, .—THIs was a suit by the special 


E ‘respondent, the representative of a mort- 
Mr. C. Gregory jor Respondent. ' gagor, to redeem his property from the hands 
A suit to recover property respecting which no final ` of the special appellant, who was the mort- 


award has been passed under Act IV. of 1840s not bar- = ‘men f Ges 
red by limitation under clause 7, section 1, ACL XIV. of: gagee, on payment of the sum originally 


D . H t 
1859, but may be brought within 12 years from date of JET, 
ouster. It appears that, after the mortgage was 


TuE Judge has held that the suit of the executed, Government resumed the" land 
plaintiff is barred. Clause 7, section 1, heretofore held as lakheraj, and made a 
Act XIV. of 1859, is quoted. , Settlement with the special appellant, as 

We think that the Judge is wrong. The! the party in possession, ata yearly rent of 
plaintiff is not bound by any award respect-: 75 rupees. ` 
ing possession of property passed under the The point in dispute in this case was, 
provisions of Act IV., inasmuch as there i who was to pay this rent, the mortgagor or 


was no final award in the case, which was! the mortgagee ? 
struck off the file. The present suit hasi The Court of first instance decided that 


been brought within 12 years from date of: the plaintiff was entitled to recover posses-’. 


ouster, and is consequently in time. . sion of his land on payment of tae mort- 
Remanded for trial to the first Court on ' gage-money mentioned in the bond; and 
the merits. that the mortgagee must bring a separate 


‘ suit for what be had paid as rent. 

| The Principal Sudder Ameen agreed in 
The 6th July 186s. | giving the mortgagor possession, but added 
R that the mortgagee’s payments of Govern- 





Present : 


ment revenue, being voluntary payments, ` 


The Hon’ble Sir Barnes Peacock, AZ, Chief | were irrecoverable, and that no action 
Justice, and the Hon’ble W. Morgan and ' would lie for them. With the’latter part 
F. A. Glover, Judges. of this judgment I concur; it having been 

Mortgage—Redemption by mortgagor of la- ruled by the Sudder Dewanny Adawlut in the 
kheraj land subsequently assessed with reve-' case of Musst. Beebee Waheedun, plaintiff, 
nue. e ‘appellant, decided 30th November 1852, 

‘ Case No. 473 of 186s. that a mortgagee in possession, paying Go- 

Special Appeal from a decision passed by | vernment revenue, cannot, so long as he 
Moulote Zorn? Hossein, Principal Sudder | remains in possession, bring a separate action 

. Amen of Nggen, die ihe r2th Decem- \ for reimbursement against the mortgagor. 
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This disposes of the first objection taken in 


special appeal. 


But, With regard to the other, I think that ` 


before the mortgagor can recover possession 
of his iand, he must pay what the mort- 
gagee has disbursed as Government revenue. 
When the contract was entered into between 
the parties, the land was “ lakheraj, ” and no 
Stipulation, therefore, as to payment of rent 
was necessary ` but now that Government , 
has imposed a distinc! burthen on the pro- ` 
perty in the shape of mvenue, non-payment - 
of which involves the forfeiture of the land: 
itself, it would be altogether inequitable to: 
lay iton the mortgagee, and give the mort- 
gagor an advanlage never contemplated 
when the mortgage was entered into. | 

The amount of Government revenue paid. 
under the circamstances of this case should | 
be added with interest to the sum advanced 
by the mortgagee, and the mortgagor should 
be required to reimburse both amounts before , 
he can be allowed to recover possession of ' 
the land. 

I would. amend the lower Courts judg- , 
ment so far,-decreeing this appeal with costs , 
on the respondent. 

Morgan, F —1 think the plaintiffs suit for 
redemption must fail, this not being an ordi- ` 
nary cas? within the Regulation which ena- ` 
bles a mortgagor to redeem his property on ` 
deposit of the principal sum. The land, 
(which at the time of the mortgage was 
treated as lakheraj) having been subse- 


quently assessed with Government revenue, ` 


which the mortgagee has paid, he has a 
lien in respect of the amount so paid, which | 
limits the plaintiff's right under the Re- 
gulation to redeem on deposit of the prin- 


‘cipal sum (see the Decisions, Special Appeal, 


No. 3011 of 1864, 1st May 1857). 

I think the judgment cf the lower Courts 
should be reversed, and this appeal allowed 
with costs. 

Peacock, C. F.—I think the decision of 
Mr. Justice Glover is rightin this case. This 
is a suit substantially brought to redeem a 
mortgage. But inasmuch as the land which 
was formerly lakheraj has been assessed with 
Government revenue, and the mortgagee 
has been ‘obliged to pay the Government 
revenue in order to save the land, he is en- 
titled to have that money returned to him. 

Under these circumstances, I concur with 
Mr. Justice Glover that the plaintiff- is enti- 
tled to redeem upon paying into Court the 
amount paid to Goverhment for revenue, 
with interest thereon at the rate of 12 per 
çent, per annum, in addition to’ the money 
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due under the mortgage. The amount paid 
for revenue and interest to be ascertained in 
execution. 

The detree of the lower Court will be 
amended accordingly, and this appeal decreed 
with costs be paid by the respondent. 


The 2nd August 1865. 
Present : 


The Hon’ble W. Morgan and Shumbhoonath 
Pundit, Judges. 


Appeal (by lessor from dismissal of lessee’s suit, 
after expiration of lease}. 


Case No. 115 of 1865. 


Regular Appeal from a decision passed by. 
Mr. H. C. Richardson, Officiating Addi- 
tional Fudge of Jessore, dated the 12th 
July 1865. 

The Commissioner of Soonderbunds (one 

of the Defendants), Appellant, 


VES SUS 


Chunder Comar Ghose and others (Plaintiffs 
and Defendants), Respondents. 


Baboo Kishen Kishore Ghose for Appellant. 


Baboos Onnodapersaud Banerjee, Gopal 
Lail Milter, Kalee Mohun Doss, Omesh 
Chunder Mitter, Hem Chunder Banerjee, 
Poorno thunder Mookerjee, Obhoy Churn 
Bose, and Romanath Lose for Respond- 
ents. 

A lessor cannot, after the expiration of the lessee’s 


lease, appeal from the dismissal of the lessee’s suit 
concerning a boundary dispute. 


Tue plaintiff in this suit was a lease-holder 
for 20 years, and at the present time all rights 
of the plaintiff under that lease have expired. 
The dispu:e below, between the plaintiff and 


the subsiantial defendant, was cencerning.a——= 


boundary, and the Court below dismissed the 
suit of the plaintiff. In this suit, the Govern- 
ment wa; made a formal defendant. As such 
defendant, it could not interplead wifh thee 
substantial defendant, and, on this or on 
other grounds, the Court-below refused to 
grant the application of the Government 
to order a fresh local investigation, the 
one made by the Court having been completed 
before Government was ma ie a defendant. 

The Government now appeals on the 
ground that the investigation is imperfect, 

As the plaintiff held only a temporary 
interest, after the expiration of that right, 
Government, as sheeproprictys of. the lands 
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leased to the plaintiff, cannot now be allowed ! 


by an appeal to carry on the litigation in 
succession to the plaintiff. It is true the 
Government was a party to the suit, but only 
in the manner above-stated ; and the dismissal 
of the claim of the plaintiff cannot prejudice 
or affect any right of the-Government. The 
proper course for the Government is to bring 
a fresh suit to assert its rights. This appeal 
is dismissed with costs. 


The 3rd August 1865. 
Present; 


The Hon’ble W. S. Seton-Karr and P. A. 
Glover, Fudges. 


Rulings. [Vol. HE * 
cannot be in any higher position than that 
of his vendor ; and, again, his time for suing 
would count from the date of original accrual 
of title, and so on. The special respondent 
in this case must go back to the date the 
original vendor’s title accrued, and count his 
12 years from them. The point has frequent- 
ly been ruled by this Court, and we .accord- 
ingly reverse the Judge’s decision, and 
remand the case for trial on the merits. We 
call at the same time the Judge’s attention to 
the ruling of this Court (2 Weekly Reporter, 
Act X Rulings, p. 102) which lays it down that 
a party suing under section 28 of Act X. of 
1859 cannot, if he fail in that suit, bring 
another and similar one in the Civil Court. 
Both Courts have concurrent jurisdiction, but 


Limitation—Suit by purchaser at a private | a suitor must elect one or the other. 


sale—Ejectment of Lakherajdars—Concurrent 
jurisdiction. 
Case No. 1410 of 1864. 


Special Appeal from a d.ciston passed by the 
fudge of Sarun, dated the 21st February 
1865, afirming a decision passed by the 
Principal Sudder Ameen of that District, 
dated the 5h December 1864. 


Bhikaree Pandah and others (Defendants), 
Appellants, 


Versus 


Ajoodhya Pershad and others (Plaintiffs), 
Respondents, 


Baboo Kishen Succa Mookerjee for 
Appellants. 


Baboos Onoocool Chunder Mookerjee and 
Dwarkanath Mitter for Respondents. 


A purchaser at a private sale cannot count limita- 
‘tion from the date of his purchase, but from the date of 
accrual of the original vendor’s title. 
A party suing under section 28, Act X. of 1859, can- 
not, if he fail in that suit, bring another and similar suit in 
the Civil Court. Both Courts have concurrent juris- 


wonmliction, but a suitor must elect one or the other, 


THERE are several objections taken in 
speciab appeal, but it is unnecessary for us 
to consider morg than one, as the Judge is, 
“in our opinion, clearly wrong on the issue of 
limitation. : 


He has held that a purchaser at a private 
sale (this suit, it must be remembered, was 
instituted after the passing of Act XIV. of 
1859) is entitled to count his time for insti- 
tuting a suit from the date of his pur- 
chase. If this were so, limitation could 
not" be applied at all, for every private 
purchaser would get a fresh start on every 
succeeding PRESS such a purchaser 
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The 3rd August 1865. 
Present : 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 
Judgment (Reasons of, to be recorded). 





Case No. 1064 of 1865. 


Special Appeal from a dectston passed by 
the Principal Sudder Ameen of Dacca, 
dated the 25th November 1864, afirm- 
ıng a deciston passed by the Moonstff of 
Naraingunge, dated the 14th March 1864. 


Trilochun Dutt (Defendant), Ampel/ant, 
UErSUS 


Ishen Chunder Chowdhry (Plaintiff), 
Kespondent, 


Baboo Motee Lall Mookerjee for Appellant. 
Baboo Nil Madhub Sein for Respondent. 


A Cuurt instead of contenting itself with saying that, 
on the plaintiff’s or defendant’s evidence, &c., it finds 
the plaintiff’s or defendant’s claim proved, should also 
state what that evidence consists of, and in what way 
or for what specific reasons it proves the plaintiff’s or 
defendant’s case. 

In this case both plaintiff and defendant 
claim to hold certain land on title-deeds , 


derived through one Mohanund. 


Both Courts have found the plaintiffs title- 
deed to be earlier in date, and the plaintiff 
to have been in possessjon. 

But the Principal Sudder Ameen, Mr. 
Pennington, has stated little more than that, 
on the plaintiff’s evidence, he finds the fact 
in plaintifi’s favours and that the defendant’s 
evidence, even if it proves the defendant’s 
title-deed tebe good, cannot avajl him against 
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the plaintifs earlier deed. His whole judg- dence on both sides, that of the defendant 
ment is contained in’these words :— may prevail. Mr. Pennington does not allude 

“ Plaintiff lays his claim to his share in 6 k. to the defendant’s evidence, and it would 
19 g. 1 k. of land, and says that he purchased ‘appear asf he had never considered it: 
the same from Mohanund on the igth Bysack Now, the question as to the plaintiff’s title- 
1258, and was in possession; but from 1267 deed being valid and genuine as against the 
the defendant has dispossessed him. defendant’s deed, depends in a great measure 

“Defendant cays the disputed land was on the point of possession, as it is not the 
given by Mohanund to his mother on 27th signature on the deed which is in dispute, 
Assar 1258, and, on the death of the mother, + so much as the date on which it was really 
he purchased the same from Mohanund on’ executed and came into effect. 
the roth Joist 1263, from which date he has, We reverse the judgment passed, and re- 
been in possession. ‘mand the case in order that it may be re- 

“ Moonsif decreed the case against which tried in reference to the above remarks, 
the defendant appeals. and a full and careful decision recorded 

“Now, I have to see whose purchase is upon it. 
true, and, before the dispossession, who was The costs of this appeal will fall on the 
in possession. party who loses the case finally. 

.‘ From the plaintiff's registered kubala, : 
chitta, kubooleut and witnesses, it has been 
proved that the plaintiff is the real purchaser, 
and was in possession, and the kubala was 
registered some months ‘after by Mohanund 
himself, when the defendant registered his ; 
after that again the defendant, to prove the | 
gift, has filed in this Court the Deputy Col- 
lector’s roobakaree in which the gift appears ; 
but that does not signify, because the plaint- 
iff’s kubala is prior to that of the defend- | 
ant’s, so the appeal is dismissed with costs,” 

It appears that the plaintiff's deed, though : 
earlier in date, was not registered until three. 
years after its execution. The Principal 
Sudder Ameen has erred in fact in alluding ` 
to this cireumstance, as he states that the | 
delay was only for some months. The Prin- ' 
cipal Sudder Ameen also says that plaintiff 
and defendant registered at the same time; 
whereas the one was registered in 1854, the ' Bunko Beharee Chunder and others (Defend- 
other in 1857. It is possible that this may ! ants), Respondents. 
have had a material effect on the decision of ' 
the lower Court, and we, therefore, remand . Mr. R. E. Lwidale for Appellant, 
the case to him for re-decision. | 

We take the opportunity to remark that, l 
we think, the Principal Sudder Ameen should , 


The 3rd August 1865. 
Present : 
The Hon’ble W. S. Seton-Karr and F. A. 
Glover, Judges. 
Tanks (Resumption of). 
Case No, 1282 of 1865. 


Speciai Appeal from a decision passed by the 
Principal Sudder Ameen of East Burd- 
wan, dated the 24th January 1865, revers- 
ing -a decision passed by the Moonstff of 
that District, dated the rth Fuly 1869. 


Chunder Cant Chuckerbutty (Plaintiff), 
Appellant, 


DErsus 


Baboo Poorno Chunder Mookerjee for 
Respondents, 


enter into the case, and record his reasons | 
for arriving at his conclusion. In this case 
and in other cases decided by Mr. Pennington, 





which have been before us, we find that be 


A zemindar is entitled to resume lands held under 
an invalid grant or no grant at all, in which g tank 
was allowed to be excavated by the defendant, not for 
the public benefit, but for a bonus. e ° 


We are unable to understand the legal 


contents himself with saying that, on the; grounds on which the Principal Gudder 
plaintiff's evidence, &c , he finds the plaintiff's: Ameen has proceeded in disallowing the 


or defendant’s claim proved. He should also 


state what that evidence consists of, and in 
which way, and for what specific reasons, it 
proves the plaintiff’s case. As respects the 
| present suit also, it may be that, although 
the plaintiff's evidence proves plaintiff’s pos- 
session, still the defendant’s evidence may 





plaintiff’s right to resume the tank which the 
first Court had allowed. The case at first 
sight might appear to fall under the ruling 
of the Full Bench af the gth of January 186s, 


Weekly Reporter, Vol. IL, page 15. But 


i in the present case there is no mention of a 
sunnud, and nothing in the Amuldaree 


rebut that proof, and, on weighing the evi-' Chitta, which is she only dgpument pro- 


178 Cwi 
- duced, to show that the tank was allowed to 
be excavated for a public benefit, or that the 
right to water granted to the tenants was in 
the naturé of rent reserved to the zemindar. 
The case is simply one where the husband of 
the plaintiff granted the defendants leave to 
dig a tank for a donus ; but there is nothing 
to show that the tank was a public one for 
the benefit of the whole village, so as to 
make the case fall within the Full Bench 
Ruling referred to. In this state of things, 
and on the facts found by the lower Court, 
the defendant is not in a legal position to 
resist the undoubted right of the plaintiff to 
resume lands held under invalid grants or 
under no grant at all. 

There is no necessity for any further en- 
quiry or finding. This Court is fully in a 
position to say what the legal rights and 
position of both parties are ; and we accord- 
ingly reverse the decision of the Principal 
Sudder Ameen, and restore that of the first 
Court with costs. 





The 3rd August 186s. 
Present ; 


The Hon'ble F. B. Kemp and W. S. 
Seton-Karr, Fudges. 


Sale of land for arrears of Revenue (Regulation 
XI , 1822)—Right of enhancement by succes- 
sors to auction-purchasers — Onus probandi 
(where defendant admits part of the lands to 
be E but does not separate the rent-free 
lands 


: Case No, 3288 of 1864. 


Special Appeal from a decision passed by 
Baboo Grish Chunder Ghose, Principal 
Sudder Ameen of the 24-Pergunnahs, 
dated the 25th August 1864, reversing 
a dectston passed by Baboo .Vurothma 
Mullick, Sudder Ameen of that District, 
dated the 13th May 1864. 


Rajgh Sutto Churn Ghosal (Defen lant), 
Appellant, 


CerSsus 


Mohesh Chunder Mitter (Plaintiff), Respond- 


ent, 


Baboos Kishen Kishore Ghose, Hem Chune 
der Banerjee, and Obhoy Churn Bose for 
Appellant, e 


Baboos Banee Madhub Banerjee, Dwarka- 
nath Mitter, and Oopendar Chunder Bose 
for Respondent: = 2 
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Cases Nos. 936, 937, and 938 of 1865, 


Special Appeals from a decision passed by 
Baboo Koon) Lall Banerjee, Officiating ond 
Principal Sudder Ameen of the 24-Pergun- 
nahs, dated the r2th December 1864, 1e- 
versing a decision passed by Baboo Nuroth- 
ma Atullick, Sudder Ameen of that District, 
dated the 30th Fune 1864. 


Rajah Sutto Churn Ghosal (Defendant), 
Appellant, 


versus 
Tarinee Churn Ghose (Plaintiff), Respondent, 


Baboos Kishen Kishore Ghose, Hem Chunder 
Banerjee, and Obhoy Churn Bose for 
Appellant. 


Baboos Banee Madhub Banerjee, Dwarka- 
naih Mfitler, and Oopendar Chunder Bose 
for Respondent. ` 


In a sale for arrears of revenue under Regulation XI. 
of 1822, the right of enhancement, though not enforced 
by the original purchaser, may be revived by his suc- 
cessor, unless the tenant can show clearly that he is 
protected. : 

In a suit, not for resumption, but for assessment at 
enhanced rates, in which the defendant admits that the 
main portion of the lands in dispute are mål, but does 
not separate the rent-free lands, the plaintiff is not 
hound to prove that the lands are mål until the defend- 
ant points out their precise situation. g 


Turse four appeals all turn on the same 
points, and they have been argued at consi- 
derable length on both sides in appeal No. 


936. 


The plaintiff is the successor of an auction- 
purchaser, and he has sued successfully in 
the Appellate Court to assess at enhanced 
rates certain lands held by the Rajah de- 
fendant. 

The pleas for the defence against enhance- 
ment were three in number: zs/, that the . 
lands were protected by a mouroseeé pottah 
granted by the Collector in 1190; 2md, that 
part of the lands were rent-free, and that the 
plaintiff should prove that the defendant had 
at some time paid rent thereon; grd, that 24 
beegahs and ro cottahs of land were held by 
the defendant in another estate (Talook, 
Ram Tanoo) not the property of the plaintiff. 

We may at once dismiss the third point 
raised, by remarking that there is a sufficient 
finding of fact as to the exact locality of this 
portion, and that the pleader for the appellant 
does not press this part of the appeal. 

As regards theefirst point, it is admitted 
that the terms of the pottah granted by the 
Collector are not equivalent to a heredi- 


-that of Ranee Surno Moyee. 


~ 


AC X. of 1859 came into operation. 


Lëps, Civil 
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tary and fixed grant; and that the Collector ` 


had no authority to” confer such tide. But 
it is said that the defendant is shown to have 
been paying at the same ra'e for a period ante- 
cedent to the Decennial Settlement, though 
not perhaps for 12 years previous to that 
date, and that he ought to be protected 
under the late ruling ot the Privy Council 
in Ranee Surno Moyee’s case, reported at 
page 13 of the Weekly Reporter for April, 
Vol. IIT, No. 10 It is also much pressed 
upon us that the predecessors of the plaintiff, 
and also the original auction-purchaser, had 
waived their admitted tights of enhance- 
ment; and that it is not competent for the 
plaintiff to revive and put those rights in 
force now. 

We observe that this case differs from 


under Regulation XLIV. of 1793; the pre- 
sent case refers to a sale under Regulation 
AI. of 1822. 
their Lordships appear to have been guided 
by the principle that the same rent had been 
paid for 60 years, and that there was no evi- 
dence that, when first imposed, or even when 
the purchase was made, it was not a perfectly 
adequate rent for the property. No such 
plea is or can be advanced inthis case. ‘There 
is no proof or plea that the rent is a proper 
rent or arent adequate, according to the rate 
of the Pergunnah aid the locality. The 
Sale Law, under which the plaintiff becamea 
proprietor, was more stringent than the Sale 
Law of 1793; and the purchaser had rights 


That was a sale . 


, resist enhancement 
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On the whole, we do not find anything in 
the decision, or in the arguments advanced by 
the defendant’s pleader, to make us think 
that the defendant has any legal right to 
The decision on the 
law, as applied to the facts found, appears 
to us correct. 

As regards the second point of the rent- 
free lands, the decision of the Full Bench of 
the rst June 1863, quoted at page 115 of 
the Special Number of the Weekly Reporter, 


might be in point, but for one important cir- 


‘ cumstance. 


It is found as a fact in al] these 
cases that the defendant would not point out 
to the Ameen who went to the spot the exact 
situation of these alleged rent-free lands, so 


: that the plaintiff could not distinguish them 


! 


In Ranee Surno Moyee’ S case, ` 
‘tion. 


from the rest, and could have had no oppor- 
tunity of proving that he had ever received 
rent on account of them. 

We think, then, that the decision of the 
lower Court is in all respects fit for confirma- 
On the first point, the right of en- 
hancement, though apparently not enforced 
by the original purchaser, may be revived at 
any time by a subsequent proprietor, unless 


the tenant show cleatly that he is protected ; 


of eviction as well as of annulment and cn-: 


hancement. It is true that no right of evic- 
tion and settlement with other parties was 
ever put in force. 
rent is an ever-recurring cause of action, as 
has been held ever since the case of Digum- 
bur Mitter in 1856; and the right to have 
rent at a proper and, consequently, at an en- 
hanced rate, is one which resides in the ze- 


But the right to demand. 


mindar, unless the tenant can bar the action’ 


by ‘some effective deed, or can otherwise bind 
the zemindar. Now, it is found in this case 


that the pottah is not ¢sfemraree or mourosee ' 


in its terms; and this is a case in which the 


presumption arising out of 2c years’ pay-; 


ment at the same rate, by the nature of the 
action, is not pleaded, and does not arise. 
The suit, we obsgrye, was brought before 
Neither 
is the defendant a &hoodkasht who might be 
protected under section 32 of the Sale Law, 
Regulation XI. of 182%, under which the 
land came under the plaintif’s zemindary 
rights, 


and on tne second we hold that the plaintiff 
could not be called on to prove that the lands 
had been madl until the defendant first point- 
ed out their precis: situation, seeing that 
the suit was not one for resumption, but a 
suit in which the defendant admitted that 
the main portions were mål and did not se- 
parate the rent-free lands. 

We dismiss the appeals in all four cases 
with costs. 


The 4th August 1865, 


Present: 


are "2 


The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 


Hindoo, Law—Women (Right of, to be Adhi- 
karee)—Vyvasthas or local testimony not ne- 
cessary to prove doctrines of Hindoo Law. 


Case No. 1036 of 1865. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Assam, Gated 
the 28th January 1865, reversing a deci- 
sion passed by the Deputy Commissioner of 
Gowalparah, dated the r 3p December 1864 


bh 
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Poorun Narain Dutt and others (Plaintiffs), . ThE sth’ August 1865, 
Appellants, 
; Present: 
E versus. 
; ° The Hon’ble F. B. Kemp ani W. s. Seton- 
Kasheessuree Dossee (Defendant), Karr, Judges.. 
Respondent, ' 
l Garrow Mountaineers—Regulation VIII., 1822 
Mr, F. S. Rochfort and Baboo Mohinee (Power of Government S introduce, limited) 
Mohun Roy for Appellants, — Pergunnah Sooshung — Jurisdiction (of 
, f Civil Courts). 
Baboo Onoocool Chunder Mookerjee for 
Respondent. ' Case No. 97 of 1865. 


A woman who has given montros which have been i i 
accepted, and was nominated by her deceased husband i Regular Appeal Jrom a decision passed by 
to be utes is not prevented by the Hindoo Law Capt. ZS W. D. Morton, Deputy Com- 


from bein misston 
Geen has need not be called for, nor local testimony i ree her of Gowalparah, dated the gist 
relied on, to prove the doctrines of Hindoo Law. ecember 1864. 


` In this case the two points in special appeal | ! Rajah Rajkissen Sing Surmono Bahadoor 
are: (Plaintiff), Appellant, 

rst.—That by the Hindoo Law a woman 
cannot execute any priestly office: and that, 
therefore, the Lower Appellate Court has The Collector of Gowalparah, on behalf of 


erred in decreeing the defendant's title to be Government (Defendant), Respondent. 


adhtkaree. 
andly.—That a vyvastha was not called ` Baboos Onoocool Chunder Alookerjee and 


for, nor the evidence of witnesses as to the, Unnodapershad Banerjee for Appellant. 


requisitions of Hindoo Law on this point duly | B4500 Kishen Kishore Ghose for Respondent, 
considered. 


VET SUS 


We may premise on this latter matter! The Executive Government is not empowered to in- 
troduce Regulation VHI., 1822 (removing the Garrow 


that there d ; ae law, precedent, a legal ' Mountaineers and other rude tribes in a certain tract 
practice requiring vyvasthas to be called for, ' of Rungpore from the operation of he general Regu- 


or local testimony to be relied on, to prove oy into any E of county t SEN de- 
‘ . . scribed in section 2. Consequently, the Civil Courts 
the doctrines of Hindoo Law J DOF Was there . havejurisdiction to entertain a suit for a declaration of the 


any such. law of practice when this case was | plaintiff’s right to a part of Pergunnah Sooshung, and 
instituted ' to question an order of Government directing the por- 
Don of the estate in question to be separated from the 


Si ee eae a eS e EE et : zemindary and to be managed by special @gency. 
Calcutta Edition, Chapter IX., Sloke XVIL., ' Tuts was a suit for the declaration of the 
and Chapter V, Sloke, page 155. The dica | plaintiff's right to certain hills and villages 
there are in substance that the wife and!as part and parcel of Pergunnah Sooshung. 
husband’s sacrifices shall be made together; ' The Deputy Commissioner has decided that 
and that, as women are not instructed in the the Civil Court has no power to entertain 
Veda, and are simple creatures, they are not ` the suit or to interfere with an order of the 
fit for priestly duties. , Government directing that the portion of 
On the other hand, it is clearly found as! the estate in question should be separated 
a tact by the Lower Appellate Court on evi- | from the zemindary, and should be specially 
dence that the lady in this case gave ' managed by the Deputy Commissioner. 
“monitos” which were accepted, and that; The correctness or otherwise of the deci- 
she was nominated by her deceased husband | sion wholly turns on the interpretation to 
“to be adhikaree, and apparently no one but; be given to section 8, Regulation VIII. of 
defendant has raised the present contention. 1822, taken and read carefully by the light 
It has been held in this Court that a woman | of the remainder of the enactment. 
can be a moofwullee, and that the profits of i The law itself was one for exempting the 
a debuttur can be received by a female. Wei Garrow Mountaineers and other rude tribes, 
are not shewn, except by the above texts, | on the North-East Fronti€r of Rungpore, from 
which do not cover the point before us, that a | the operation of the existing Regulations, 
woman cannot, under such circumstances | and for establishing a special system of Go- 
as appear in this case, be an adhzkaree. vernment for the tract of country occupied 
We, therefore, dismiss this special appeal | by them, or bordering on their possessions. 
With costs, d So far the Ode and scope of the law is gener- 
8 


_“taineers or other rude tribes, 


reg e 
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al, and the preamble sets out, at some length, 
the habits and peculiarities of these wild 
tribes, the difficulty of dealing with them, 
and the necessity for substituting for the 
ordinary administration some special agency 
fitted to deal with the chiefs, and to prevent 
feuds between them and the zemindars. 
The second sectiom of the law is as fol- 
lows :— 

“The tract of country now comprised in 
“the Thannah Jurisdiction of Gowalparah, 
“ Debree, and Kurreebarree, in the district of 
“ Rungpore is hereby declared separated from 
“ the said district, and the operation of rules 
“for the administration of the Police, and of 
“ Civil and Criminal Justice, as well as those 
“for the collection of Land Revenue, Cus- 
“toms, Abkaree, and Stamp Revenues, to- 
“ gether with all other rules contained in the 
“Regulations printed and published in the 
“manner prescribed by Regulation XLI. of 
“17093, are suspended, and shall cease to have 
“ effect therein from the date of the promul- 
“ ration of this Regulation, except in so far 
“as may be hereinafter provided.” Tne sub- 
sequent sections of the law down to the 7th 
are occupied with provisions for the duties of 
the Special Officer or Commissioner to be ap- 
pointed in the tract “above described,” and 
he is told how he is to conduct criminal and 
civil trials, *wnere the appeals are to lie, and 
how he is to. manage the Police. 

Then comes the 8:h section, on which so 
much turns. By the first part of it, the 
Special Cofnmissioner is told, in the conduct 
of the Revenue, Customs, Abkaree, and 
Stamps, &c., &c., to observe the rules and 
principles of the general Regulations, and to 
receive instructions also from the Govern- 
ment, and then, without a break or stop, oc- 
cur the following words, “ provided, however, 
‘that it shall be competent to the Governor- 
"General in Council to direct the separation, 
“temporarily or permanently, of any tract 
“of country occupied by Garrow Moun- 
from the 
“estates of any neighbouring zemindars to 
“which the same may “now claim to be 
attached,” and the first clause of the sec- 
tion ends by laying it down that the collec- 
tion of cesses by zemindars from the rude 
tribes may be discontinued, and compensation 
be allotted to them. , The second clause of 
the same section says thal "no suit or ac- 
“tion shall be entertained by any Civil 
“Court having jurisdiction, or that may 
“ hereafter have jurisdiction within the tract 
“of country subject to the authority of the 
“ Commissioner, on account of any att of 
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“the above description done under the au- 
“thority of the Governor-General.” 

The gth and last section of the law is 
so far important that it prescribes that, im 
case of doubts or difficulties, reference is to 
be made to Government “in all matters con- 
‘nected with the tract of country specified 
“in section 2, or with the races of moun- 
“ taineers and rude tribes above described.” 


Now, the Deputy Commissioner, it is quite 
clear to us, admits the correctness of the 
plaintiff’s allegation that the lands in the 
present case are oi included in the tract 
of country specially marked out and described 
in section 2 as alreAdy quoted by us. But 
he says that this does not matter, and that 
the whole gist of the “ Regulation must be 
taken into consideration, ” and he evidently 
treats section 8 as if it empowered the Go- 
vernment to apply the provisions of the law 
fora special agency to any other tract of 
country besides that descrioed in section 2. 





— 





We entirely concur with the lower Court 
in-deeming that the “gist of the whole Regu- 
lation” isto be looked to; but a careful 
perusal and comparison of all the sections 
lead us to the conclusion that the words laid 
stress on in section 8 can only refer to the 
special tract mentioned in section 2, and 
that they can never be understood as vesting 
the Executive Government with power to 
introduce the Regulation in any other tract 
on our North-Eastern frontier, whether 
situated in Rungpore, Gowalparah, Mymen- 
sing, the Cossiah Hills, or Sylhet. 


Every other provision in the law refers to 
and must be read with, section 2. Had the 
words of section 8 been intended to vest 
Government with the power of indefinitely 
extending the law, they surely would have 
constituted a separate section by themselves, 
and they would never have b:en inserted in 


connection with words explanatory of Uess 


fiscal duties of the Commissioner to be ap- 
pointed for a very well-defined tract of 
country. ° 


The Government pleadersarju's ih the aw 


words relied on by the lower Court must 
refer to new and different tracts to have any 
meaning ; and that, if they are to be read as 
applying to the tracts described in section 2, 
they are objectless and absurd. But we 
think it is perfectly easy to give the words a 
definite scope and meaning, and yet to confine 
them to the three Thannahs of the Rungpore 
District, The law, to our thinking, having 
constituted a Special Commissioner, and 
having told him how he is D exercise his 
a i 
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fiscal, criminal, civil, and police powers, next; We accordingly annul the decision of the 
provides for cases in which it may be neces- ! lower Court, and transmit the. case to the 
sary to take portions of the estates of zemin- : Judge of Mymensing, who will tey the same 
dars within the same tract out of the hands; on its merits with as liule delay as practi- 
of such. zemindars to prevent their levying | cable. 

cesses, and togive them compensation. The | 
words “any tract of country” would then | 
mean any tract within the three Thannahs : 

of-the internal division or separation of 
which the law had, till then, said nothing ; 
and the words “from the estates of any | 


Costs to follow the ultimate result. 


The 4th August 1865. 


: : ; Present: 
neighbouring zemindars to which the SAME j sp Hon’ble W 2 Ap 
may now claim to be attached” will be he Hon'ble `i S. Seton-Karr and F. A. 
zemindars withia the same tract. The law: Glover, Judges. 


evidently contemplated a state of things in: Assessment of Lakheraj land— Suit by Auction- 
which the boundaries of the zemindaries and ! purchaser—Onus probandi. 
the power of the zemindars to collect from the . 


Case No. rr f 186s. 
Garrows were ill-defined; and it was deemed ' oer ae 


' by the Legislature, in order to prevent dis- 
turbances and bloodshed, that the matter 
should be taken out of the hands of the ordi- 
nary tribunals. But the whole contemplated 


and defined three particular Thannahs in. 


Rungpore. . 
This was the view apparently taken, we 
observe, by the authorities, Revenue and 
Judicial, in the district of Mymensing, where 
the cause of action was at first thought to 
have arisen ; and, on avery careful perusal of 
the law, we can come to no other conclusion 
than that it is not competent to the Executive 


authorities to extend and enlarge the enact- | 


ment in the manner claiméd. The letter of 
the Bengal Government, dated the 18th of 
November 1862, on which the lower Court 
also relies, appears to us to have misinter- 
preted the object and intent of the Legislature, 
and to have claimed a jurisdiction which, as 
bound to interpret the law strictly, we are 
unable to support. We can, therefore, have 
no hesitation in ruling that the jurisdiction of 
the Civil Court is not ousted, and that the 
case should go to trial. 
| wane We find, however, that the pleader for the 
appellant is very anxious that the case should 
not bę tried by the Deputy Commissioner of 
=- Gowalpara, who has already, as Collector of 
„that district, returned an answer to the effect 
that the Civil Courts cannot interfere. The 
Government pleader does not deny that the 
same Official is vested in that district with 
Revenue and Civil jurisdiction; and, though 
the Deputy Commissioner in either capacity 
has not yet given an opinion on the merits of 
the case, we think it betier‘for all parties that 
the,case should be tried in the neighbouring 
district of Mymensing. This we have power 
to direct: under section 6 of Act VIIL. of 


a N 


Special Appeal from a decision passed by 

P pp Ê 4 

| the Judge of Last Burdwan, dated the 

Ò 

| gist March 1865, reversing a decision 

| passed by the Additional Principal Sud- 
der Ameen of that district, dated. the 23rd 

June 1864. 


Sham Lal Ghose (Plaintiff), Appellant, 
Versus 


' Sekander Khan and others Defendants), 


| Respondents. 


! Mr. C. Gregory and Baboo Rajendur Misser 


for Appellante ° 
Mr, F. Baptist for Respondents. 

Ina suit by an auction- purchaser to assess rent on 
land claimed as valid lakheraj, the ous ig on the ryot 
to prove that the land has been held as lakheraj from 
the year 1790. 

Turis was a suit by the z2mindar, special 
appellant before us, to assess rent on certain 
| lands held by the special respondent. ‘The 
i defence was that the land was valid lakhe-. 
raj, held as such from before the Decennial 
Settlement. 
| ‘Lhe Judge applied the rule laid down in 
this Court’s judgment in the case of Kheluck 
Chunder Ghose, No. 268 of 1864, and re- 
manded tne suit with several others to the 
Court of first instance, in order that the 
onus of proving that the land was mal ` 
and had paid rent at some time subsequent, 
to the Decennial Settlement, might be laid t 
on the z:mindar wh» sought to resume.. ) 

. kt is urged in special appeal that the | 
plaintiff being an auction-purchaser, this case d 
is exceptional, and that the Full Bench rul-. 


D 
H 
H 

















ing does not apply, ahd that the onus of 
proving that his land is veritable lakheraj is 
on the ryot. i ; 

We think this objection valid. Section 1, 
Clause 14, 0f A& XIV. of 1859, lays it down 
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that an auction-purchaser at a Revenue Sale 
is entitled to resume, unless “ it is shewn 
that (her land has been held lakheraj, or 
rent-free from the period of the Permanent 
Settlement.” Clearly, therefore, by this sec- 
tion, the general rights of the auction-pur- 
chaser are admitted, and the ous of proving 
the special plea, 7. e., possession as lakhera] 
from the year 1790, must, we think, fall on 
the riot. 

A precedent of this Court, dated 31st May 
1865, Mr. Forbes, respondent, petitioner, 
versus Shaikh Mean Jan (3 Weekly Reporter, 
p. 69), isin point, and we quote the concluding 
paragraph of that judgment as exactly embo- 

‘dying our own views of the course to be 
pursued by the Lower Appellate Court in the 
present case. 
Judges, speaking of the lakherajdar, " must 
“ not be imposed in a harsh way, such that, after 
“so long a lapse of time, an honest holder 
“ cannot bear it, and bond. fide holdings be un- 
“justly imperilled. It is not necessary that 
“the ryot should give direct proof of holding 
“to the exact date cf the Permanent Settle- 
“ment ` but that he should give such evi- 
“ dence of long possession of the character 

“and repute of his holding and otherwise, 
“that (after weighing also any evidence on 
“the other side) the Court may be led to 
“believe that the holding is-really one of 
.“ ancient date—as old as the Permanent Set- 
“lement, and not a modern appropriation.” 

We reverse the Judge’s order of remand, 
and direct him to try the appeal himself, 
with reference to the remarks above recorded. 

Costs will follow the result. 


The 7th August 1865. 

Present; 
, B. Kemp and W. S. Seton- 
Karr, Judges. 


Hindoo Law—Suit by Mother and Guardian 

` of Minor reversioner without certificate under 
Act XL. of 1858—Alienations by widow—De- 
claratory suit by reversioner. 


Case No. 87 of 1865. 


iRegular Appeal from a decision passed by 
( the Principal Suader Ameen of Purneah, 
| dated the 28th December 1864. 


Oodoy Chand Jha and others (Defendants), 
Appellants, 


versus 
Dhun Monee Debia (Plaintiff), Respondent. 


The Hon’ble F 


D 


Mr. A. F. Lingham and Moonshee Ameer 


Alt for Appellants, « 
Vol. UL, 
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Baboo Romanath Bose for Respondent, 


The mother and guardian of a minor reversioner, 
being herself a reversioner and of full age, may sue 
without obtaining a certificate under Act XL. of 1858." 

A reversioner may sue, during the widow’s lifetime, 
to obtain a declaration that a conveyance made by the 
widow is invalid as made without legal necessity, and 
therefore not binding beyond the widow’s life. 


Tus was a suit on the part of the rever- 
sioners to obtain a declaration that certain 
alienations by a Hindoo widow be set aside 
as invalid under the Hindoo Law. 


The Principal Sudder Ameen has held 
that the alienations were not justified under 
any legal necessity. He declared them 
to be binding only during the widow’s life- 
time. 


In appeal it is contended— 


First—That the suit will not lie, inas- 
much as the plaintiff sues in her capacity of 
guardian of a minor reversioner without 
haying previously obtained a certificate under 
the provisions of Act XL. of 1858. 


Secondly,—That the suit is premature, in- 
asmuch as no title is vested in the plaintiff 
until the death of the widow. 


Thirdly.—That the alienations were made 
for purposes allowable under the Hindoo 
Law. 


On the frst point, we are of opinion that 
the suit will lie ; the plaintiff sues “ saz juris,” 
and as mother and guardian of the minor. 
The plaintiff herself being a reversioner and 
of full age, the suit is in due form. 


On the second point, we are clearly of 
opinion that the suit is not premature. The 
act of the widow may not be such an act of 
waste as to destroy her estate, and to vest it 
immediately in the reversionary heirs. Yet 
the conveyance will be binding only during 
the widow’s life; and a suit during her life- 
time to declare that the conveyance is invalid se 
inasmuch as it was made without legal neces- 

i sity, and is, therefore, not binding beyond the 

| widow's life, will lie. (See Decision "of a 
Full Bench of this Court, pth April 9864, 
Gobind „Monee Dossee, plaintiff, appellant, 
versus Sham Lal Bysakh and others, defend- 
ants.) 

On the /Aird and Josi point, which, we may 
observe, was not pressed upon us by the plead- 
er for the appellants, after considering the 
evidence and circumstances of the case, we 
see no reason to differ from the Principal 
Sudder Ameen. 

The appeal is dismissed with costs bearing 
interest, for which, hg appellag:s are liable, 

e 


30. 
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The 7th August 1865. Ameen ‘on evidence, at the end of 1853, 
Preen and this suit was instituted on the 18th 

` ' of June 1862. wrie 
"The Hon’ble G. Campbell and F. A. Glover,| Act XIV. of 1859 came into operation 
Sudges. on the rst of January 1862, and this suit 


is therefore governed. by it. Section 11 of 
that Act lays it down that, when a right of 
: action first accrues to a*person who is then 
Case No. 257 of 1865. under a legal disability (such as a minor 


; Sa for instance), the action may be brought by 

Special Appeal from a decision passed by the , such person within the same time after the 

Principal Sudder Ameen of West Burdwan, | disability shall have ceased, as would 
dated the 17th November 1864, reversing a 


ae | Otherwise have been allowed from the time 
decision passed by the Moonstff of Kottul- + when the cause of action accrued, unless such 
pore, dated the 21st March 1863. 


‘time shall exceed the period of three years, 
Khetter Mohun Ghose and others (Defend- | in which case the suit shall be commenced 
ants), Appellants, : NC years from the time the disability 
i ceased. 

versus _ Clearly, therefore, this action should have 
been brought within three years after the end 
‘of tne year 1853, and, not having been 
‘brought till the 18th June 1862, is barred 

Baboos Baneenath Bose and Romanath Bose: by limitation. 
for Appellants. | We, therefore, reverse the Principal 


Baboos Fuggadanund Mookerjee and Roop- | Se E S SE E se Ge 
nath Banerjee for Respondents. ! a ae SE 


i pay their own costs in all Courts. 
Concerning the limitation applicable to suits by | pay : 
minors after attaining majority. SN 
Tus case was remanded by the High: The 7th August 186s. 
Court on the 26th June .864, with a direction | 


Limitation—Suits by Minors after attaining 
majority. 














Ramessur Ghose and others (Plaintiffs), 
Respondents, 


to tiy properly the plea of minority set up br , EE : 
the plaintiff to bring his suit within time, , The Hon’ble C. Steer and J. B. Phear, 
The Principal Sudder Ameen has now, Judges. 


decided that the plaintiff, who is the special Mortgage—Deposit in Court (when uncondi- 

respondent before us, brought his suit within; tional and valid)—Notice of deposit to Mort- 

12 years after attaining majority, and that | gagee —Interest 

therefore his suit was not barred ' Special Appeals from decisions passed by 
It is urged in special appeal that the suit! Moulvie Lirut Hossein, Principal Sudder 

is barred, more than three years from the Ameen of Sarun, dated the rth January | 

date of special respondent’s majority having | 4665, reversing decistons of Baboo Luchmun 

elapsed before it was instituted. Pershad, Moonstff of Pursa, dated the. yth 
This point was not taken when the case | September 1864. 

was originally before the Court in special | Case No. 999 of 1865. 

appeal. A reference to the old record shews , Se e 

that the only objection then was that the | Hethan Singh (Plaintiff), Appellant, 

Principal Sudder Ameen had erred in his. Der sus 


calcilation quand the special respondent’s! Nurkoo Singh and others (Defendants), 
time of attaining majority, and that there: Respondents, 


was no proof that he had brought his suit, Baboos Debendur Narain Bose and Kishen ~ 


within 12 years from that date f 
i lant. 
Under the circumstances, however, and Succa Mookerjee tor Appellant 


considering that the objection is one patent , No one for Respondents, 
on the face of the plaint, and involves, Case No 1000 of 1865. 


moreover, a question of jurisdiction, we SR 
i i 4 ne of the Defendants), 
think that it may be determined now, the | Hethan Singh (one of th dants) 


former laches notwithstanding, : Appell ant, 

The sale sought to be cancelled was made! Versus 
in 1844. a respondent attained major- Lokraj Singh and others (Plaintiffs), 
ity, as is fond by the Principal Gudder ! Respondents, 


1865.] , e Cou 


Baboo Debendro Narain Bose for Appellant. 
Baboo Kali Kishen Sein for Respondents. 


A deposit of the mortgage-money by a mortgagor, 
accompanied by a protest against the validity of “the | 
mortgage itself, and a threat to sue for its cancelment, 
imposes no condition upon the acceptance of the money 
so as to render the tender invalid. 

A deposit being onc duly made, the mortgagor’s 

equity of redemption is saved quite irrespective of 

vhether the mortgagee has received notice of the depo- 
ait or not, 

Qucere.—\Whether, if the mortgagce’s delay in taking 
the money out of Court is due tv the negligence of the 
mortgagor in not doing his best towards ensuring 
prompt “notice of the deposit being given to the mort- 
gagee, the latter is entitled to hold the deed against the 
accruing interest. 


THESE two special appeals are so related 
to each other as to be almost necessarily 
determined by one and the same judgment. 


The original suits in both cases were 
brought to obtain possession of the same land 
belonging. to Nurkoo Sing and others, each 
plaintiff alleging that it had been mortgaged 
to himself and foreclosed. Thealleged mort- 
gagor makes no substantial resistance in either 
case, so that the two suits practically resolve 
themselves into a contest between the two 
mortgagees, 

Lokraj Sing is the mortgagee who sues in 
the original suit of No. 1000, and Hethan 
Sing the like in that of No. ggg. 

Lokraj’s mortgage is alleged to have been 
made on the 5th February 1861, while the date 
of Hethan’s is 18.h August of the same year, 


The Lower Appellate. Court had, in effect, 
held that Lokraj’s mortgage has been duly 
foreclosed, and, therefore, that ethan, whose 
` mortgage was posterior to that of Lokraj, 
had necessarily lost the subject of his mori- 
gage. 

It appears that in Lokraj’s case the mort- 
gagor did, within the statutable year of grace 
which followed Lokraj’s petition for fore- 
closure, deposit in Court (where the money 
still remains) the full amount of principal 
monies and interest alleged to be due on the 
mortgage; but he accompanied the deposit 
with a protest against the validity of the 
mortgage itself, and expressed his intention 
to sue for its cancelment: Also, neither the 
mortgagor ror the Court, at any time, gave 
notice to the mortgagee that the money had 
been so deposited.in Court. 

The Lower Appellate Court says: “ As the 
“ mortgagor, in repudiation of the mortgage, 
“has deposited the mortgage-money in order 
“to redeem the property, but has stated in 
“his petition that he will subsequently sue 


DN 


THE WEEKLY REPORTER, 


+ Rulings. 


~- 


185 





— 


‘‘for-the cancelment of the alleged deed of 
“mortgage of the plaintiff, the inference 
“drawn from this stalement seems to be that 
“the mortgagor will take back the money 
“deposited by him by means of a regular 
‘suit, inasmuch as the declaration made for 
“the cancelment of thé Bill of Sale is tanta- 
“mount to a declaration for taking back the 

“‘consideration-money. Therefore, under the 
“decision of the Sudder Court, dated the 
“20th December 1848 inthe case of Kishore 
“Roy and others versus Wazeer Ali and 
“others, such deposit of the mortgage-money 
“by the mortgagor cannot be considered to 
“be tantamount to a deposit made within 
“the prescribed time fixed by the notice.” 
Against this conclusion of law, Hethan Sing 
now specially appeals. 


The enactment which enables a mortgagor, 
by depositing money in Court after proceed- 
ings for foreclosure have been commenced 
against him, to prevent those proceedings 
from ripening by mere lapse of time into final 
foreclosure, is the 7th section of Regulation 
XVII. of 1806, which also declares that 
such deposit shall be made “as allowed for 
“ the security of the borrower and the mort- 

“gagor, by section 2, Regulation I. of 1798, 
“and section 12, Regulation XXXIV. of 
“1803.” This latter section is nothing more 
than a repetition of section 2, Regulation I. 
of 1798; and, on turning to this, we find the 
words bearing on this point to be as 
follow :— 


“ The borrower who may be desirous to 
“redeem his land by the payment of the 
“ money lent upon it, with interest due there- 
“on, within the stipulated period, is at liberty, 
“on or before the date stipulated, either to 
“tender and pay to the lender the amount 
“due to him, taking such precautions as he 
“may think necessary to establish such ten- 


“der and payment, if evaded or denied, or 


‘without any tender to the lender to deposit 
“the amount due to him on or before the 
“stipulated date in the Dewanny Ad&wlut 
“of the City or Zillah in which the®*land 
"mag be situated.” The section goes on to 
say: “The Judge shall cause a wiitten notice 
"of such deposit to be delivered to the lend- 
"er, and, on the application of the latter, 
“and his surrender of the conditional Bill of 
“Sale, or showing satisfactory cause why it 
“cannot be surrendered, shall pay him the 
“amount deposited, and take his acknowledg- 
“ment to remain among the records of fhe 
“Court.” It is obvious to us that these 
provisions were framgd solely yp a view to 
i i 
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the protection of the borrower and mortgagor | his Lordship was speaking throughout with ` 
as, indeed, is declared by the words which we | special reference to the peculiar facts of 


have quoted from section 7 of Regulation 
XVII. of 1806; and we think the effect o 

them is to constitute the Judge agent of the 
lender or mortgagee in the sense of making 
the deposit with him a tender to lender or 
mortgagee, and at the same time to make him 
agent of the borrower or mortgagor for the 
purpose of receiving back the conditional 
Bill of Sale or other security. In this view 
the deposit to be good must possess that char- 
acter which is necessary to make a tender 
good in law, os, as it is usually termed in 
legal phraseology, it must be “unconditional.” 
Now, “ unconditional,” as used here, merely 
means that the tender must not be made in 
such a way as that its acceptance would im- 
pliedly impose a condition upon the creditor 

That this is its meaning in the English 
authorities is abundantly clear. bor instance, 
if the tender cannot be accepted without sup- 
plying evidence of an admission that no more 
is due, then it is “ conditional” and bad (see 
Bowen versus Owen, 11 Q. B, p. 130). But 
a tender accompanied by a protest that the 
money is not due, as it binds the creditor to 
nothing, is a good tender (Maining versus 
Lunn, 2 C. and K.) We think that the 
Indian authorities are entirely to the same 
effect. In the case relied upon by the Lower 
Appellate Court, Kishore Roy versus Wazeer 
Ali, decided by the late Sudder Court on the 
30th December 1848, the suit was one brought 
by the mortgagor to recover the money depo- 
sited by him in Court; and consequently the 
decision has no bearing on the matter before 
us, 


In other cases, the late Sudder Court has 
held that a deposit in Court, coupled with the 
condition that the Judge should not pay the 
money to the mortgagee until after the lapse 
of a certain specified period, is not a com- 
pliance with the Regulation, and it is mani- 
fest that it is not-so, because a deposit made 
in this way does not amount to a tender at 
all. &t is of the very essence of a tender 
that the person to whom the money is offered 
should have the option of taking the’ money 
at once. But in these cases no question as 
to conditionality fell to be decided. 


In Prannath Roy Chowdry versus Rookie 
Begum and others, 7 Moore’s Indian Appeals, 
p. 352, Lord Kingsdown, in delivering judg- 
mept, certainly used words which would at 


‘first sight seem to countenance the view of 


the Lower Appellate Court in this case. 


i 


a, c Lm — 


But, on çloseconsideration, it appears that- 


D 
ç 


that case. It was there one of the main 
issues, whether or not the person who made 
the deposit into Court really represented the 
mortgagor, and this circumstance must have 
been prominent in the learned Judge’s mind 
when he wrote the words: “The mortgagee 
“ would have little inducement to take the 
‘money waving his lien by its acceptance if 
“litigation on the very same subject were 
“to re-commence upon his acceptance of the 
“money.” His Lordship could hardly have 
made the contrast between possession of the 
lien and possession of the money in respect 
of which the lien subsisted, except in view 
of some contest in reference to the owner- 
ships of the subject of lien and money re- 
spectively. But the su>stantial ground upon 
which that judgment was based is further 
on thus stated by Lo d Kingsdown himself: 
“Had the mortgagee accepted the money, 
“he would have admitted a title to redeem 
“in which he was not bound to acquiesce.” 
And, that being so, the tender was conditional 
in the sense of imposing a condition upon the 
mortgagee who should accept it. And thus 
we conceive that none of the decisions to 
which we have been referred go beyond the 
limits of the English doctrine relative to the 
circumstances which will render*a tender 
invalid; on the contrary, we think that that 
doctrine is completely adopted and carried 
into operation. 


In the case before us, the protest, or perhaps 
threat, of the mortgagor, to the effect that he 
should take legal measures for procuring the 
cancelment of the mortgage, imposed no 
condition upon the acceptance of the money. 
The mortgagee could take out the money at 
once unshackled by any restriction or ad- 
mission in his own part. We are, therefore, 
of opinion that the Lower Appellate Court 
committed an error in law in holding that 
the deposit was bad for the first reason 
alleged. 


Neither do we think that the second 
reason is valid. The Regulation makes 
it the duly of the Court to send notice of 
the doposit to the mortgagee. Very possibly 
the Court would be entitled to refuse to 
receive the deposit, unless it were accom- 
panied by a sufficient sum of money, in the 
shape of Court-fees, to cover the expense 
which it would be forced to incur in sending 
notice to the mortgagee. But the due 
deposit having been once made, even though 
the Court-fees have not been paid, we are 
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of opinion that the mortgagor’s equity of | Rook Begum (Defendant), 
redemption is saved, quite irrespective of Appellant, 
whether the, mortgagee has received notice 
of the deposit or not. The words of the . ae 
Regulator are “a deposit made as above  Shahzadah Walagowhur Shah (Plaintiff), 
“required shall be considered to preserve to ` Respondent, 

“the borrower his full right of redemption.” Messrs. F. T. Woodroffe and C. Gregory 
Of course, the mortgagor will not get back and Jfoulvie Murhamut Hossein for 

_ his mortgage-deed until the mortgagee has Appellant. 


taken the money out of Court, and it may ` Messrs. G. C. Paul and R. EL Twidale 
be that, if his delay in doing this be due to: for Respondent. 


the negligence of the mortgagor in not doing ae 
his best towards ensuring prompt notice of: Svit laid at Rupees 43,275-5 as. 9 gds. 
the deposit being given to the mortgagee, According to the Mahomedan Law a public acknow- 
he latt b uled Gacthe edut -ol ledgment of paternity will of itself raise a presumption 
the latter may be en » ON the equity OF | of marriage between the person who makes it, and the 
the Regulation, to hold the deed against the ' mother of the child, without the father specifically con- 
accruing interest. But this question we are necting his paternity with any particular woman. To 
© . , rebut this presumption, the onus of proving the impos- 
not now called upon to decide. Both Courts ' sibility of the marriage is on the other side. 
below find, as a fact, that the amount of the. 
principal and interest was deposited in the 
Zillah Court before the expiration of the year 
of grace, and consequently the mortgagor’s i 
full right of redemption was saved. | 





DEr sus 


THIS was a suit on behalf of one Musst, 
| Noorunnissa Begum, claiming, as daughter 
and one of the heirs of Snahzadah Mahomed 
Kykobad, a certain share of the real. and 
, personal property left by him. Noorunnissa 
Therefore, the appeal in No. 1000 of 1865 | Begum being under age, the suit was insti- 
must be allowed with costs, and the decision ; tuted by her husband, Shahzadah Gowhur 
of the Court of first instance affirmed. Shah, and laid at Rupees 49,418-3-8-2-0-2, 


As regards special appeal No. 999 of 1865, | The defence on the part of Shah Rook 
the conclusion to which the Lower Appellate | Begum, widow of the deceased Kykobad, and 
Court arrived in No. 1000 rendered a deci-| her daughter, Hameedoonnissa, was that the 
sion as tọ the merits unnecessary. Our | plaintiff was an illegitimate cnild by one of 
present decision, ‘therefore, brings the issue , the deceased Prince’s concubines, and, there- 
as to those merits into life again; however, ` fore, not entitled to succeed to any part of 
the respondents have not raised any matter of ! her father’s property. lt was added, further, 
cross-appeal, and do not ask to have those i that, of the landed estate, 14 beegahs 8 
issues sent back to the Lower Appellate | coitahs of Kherajee land, together with 11 
Court for trial. We must, therefore, assume | cottahs of rent-free land, had, together with 
that they cannot dispute the justice of the ‘the houses, &c., thereon, been conveyed to 
first Court's decision with regard to them. ` Shah Rook Begum on the gth of July 1853, 
We accordingly uphold the appeal with costs, in lieu of her dower claim amounting to 
affirming the decree of the Court of first in- : 25,000 rupees; but that the residue, amount- 
stance, ing to 21 beegahs, had been purchased by 

| the said Shah Rook Begum from her husband 
ifor the sum of Rupees 3,000 on the 4th of 





‘ November 1853. rea 
The 7th August 1865, | With regard to the personalty, the allega- 
_tion was that all of it was expendedein the 
Present : | Shahzadah’s funeral expenseg, and in paying 
his debts. 
The Hon'ble G. SE F. A. Glover, On these pleadings, the Principal Sudder 


| Ameen found—frs/é, that the plaintiff was one 
Mahomedan Law—Presumption of Mariage. of her father’s legal heirs, Mirza Kykobad 
Acknowledgment of paternity—Onus probandi, having in his lifetime distinctly admitted 
his paternity; secondly, that the deeds of 

Case No. 85 of 186s. conveyance from Kykobad to his wife, Shah 

Rook Begum, were false; and, /hzrdly, that 

Regular Appeal from @ decision passed by , plaintiff could only claim her share of What 
the Principal Sudder Ameen of the 2g-, would have been receivable by her father, 
Pergunnahs, dated the 31st Desember 1864. bad he lived from jhe esta p of his father, 
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Shahzadah Yasin. On this issue Noorunnissa | declaration of paternity, the our of showing 
obtained the sum of Rupees 365-10. - ‘that marriage was impossible is on the other 
The jirsf and second only of these points | side. This view of the law has been very 
were contested before us in appeal, and we | distinctly laid down in a decision of this 
shall, therefore, confine our attention to them, | Court, dated 29th April 1863, Musst. Nana- 
With regard to the allegation of marriage | boonissa and others versus Musst. Fuzuloo- 
between Mirza Kykobad and Ashrufoonissa, | nissa and others (1 Marshall, p. 428), and 
the mother of the respondent, Mr. Woodroffe | the ruling has been followed in several analo- 
for the appellant contended that there was | gous cases since (2 Weekly Reporter, p. 52, 
not the slightest reliable proof of: the fact; / and 1 W. R., p. 16). 
that the witnesses were men of low. s/afus;| In the former case, the Judges say as 
and that their evidence was discrepant and | follows: “ When a man has openly and for 
contradictory. Ile further argued that the | “a long course of time lived with a woman, 
_ bare fa& of a man’s acknowledging a child : “as a man lives with his wife, and has habi- 
to be his own, without connecting the allega- | “tually and openly treated the children as 
tion with some woman as the mother of thei “his children before the world, or, when he 
child, is not sufficient by Mahomedan Law. to | ‘has publicly and advisedly said of a boy 
raise the presumption of legitimacy. He add- |!“ begotten by himself ‘this is my son,’ then 
ed that the evidence of members of the | ‘the presumption takes its fullest effect. In 
Mysore family, and, above all, the omission of ! “that case, we think that the law not only 
Ashrufoonissa’s name from the list of the! “raises a presumption of marriage, but in 
wives and children of the Princes furnished | “practice prohibits any counter-proof short 
to the Superintendent, proved most clearly “of establishing a legal impossibility. In 
that the above-named lady was not Kykobad’s | “such a case, we may not really believe that 
wife. _. “there was an actual celebration of marriage ; 
We may, we think, concede thus far, that: “we may have little doubt that there was 
the direct evidence of the marriage is weak. | e nothing of the kind ; but still marriage is 
The witnesses are, for the most part, men of | “legally possible, and it must be presumed, 
no character or respectability. and no report ' “not so much by presumption of fact as by 
of the marriage was made, as was usual, to “presumption of law.” 

the Superintendent. All marriages of the; Our attention has been drawn to two deci- 














members of the Mysore family were, by or- | sions of the Privy Council, reported in Moore’s 
der of Government, reported to the officer | Indian Appeals, Volume IIL, p. 295, and 
in charge, and this order was not relaxed till | Volume VIII., p. 136, as supporting the ap- 
the year 1860. But, admitting all this, as | pellant’s case; but neither of thetn, in our 
also the omission of Ashrufoonissa’s name | opinion, affects the question now before us. 
from the list above mentioned, the fact of | In the grat, their Lordships did not go into 
Kykobad having distinctly and publicly ac- j| the point as to whether there had been a 
knowledged Noorunnissa as his daughter, and | direct acknowledgment of paternity, holding 
that not on one occasion only, is, we think, | “that there was a conseculive course of 
sufficient, according to the principles of! “treatment, both of the mother and the child, 
Mahomedan Law, to raise the presumption | “for a period of between seven and eight 
that he was married to the mother. Mr. | “years, under circumstances in which it ap- 
> ~weRaillie, in his work on the Mahomedan Law |“ peared next to impossible that such a mode 
of Inheritance, quotes from the “ Jowhurru- | “of treatment would have been continued, 
toon-Nuyyerah” the following dictum: | “except from the presumption of cohabita- 
nr When the preceding conditions concur in | “tion, and of the son being the issue of Fyz 
Lem an acknowledgment of parentage, the per- | e Ali Khan.” 

_ “son acknowledged becomes an heig of the | This decision, therefore, did not proceed 
“ acknowledger, and is entitled to a full par- | on the acknowledgment of paternity by the 
‘ticipation in his inheritance with the other i father, Fyz Ali Khan, but upon another gene- 
“heirs of the same description” (page 41). , ral principle of Mahomedan Law, that marri- 
These conditions are elsewhere stated to be! age may be presumed from continued cohabit- 
the possibility of the parties standing to each | ation. This law, in its anxiety to ignore 
other in the relation of parent and child, the} an offence which subjected the guilty party 
unkpown descent of the person acknowledg-|to very severe, in some case to capital, 
ed, and the’ascent of such person to the fact | punishment, presunres everything in favour of 
of his being the acknowledger’s child. In | legitimacy, and, as stated by Macnaghten 
other words, were thergise clear and open ` (Mahomedan Law, p. 23, Yol. IV.), “ None but 
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children, who are jn the. strictest sense of | to have been, to the Superintendent, is, we 
the word spurious (that is, whose illegitimacy | think, untenable. Doubtless, the rule was 
can be preved), are considered incapable | that such marriage should be reported ; but 
of inheriting the estate of their putative; we find it disobeyed in more than one 


father.” 


Instance, when there was no doubt of the 


In the second case decided by the_Privy | genuineness of the marriage. Prince Fuez, 


Council, the claim to legitimacy was, no doubt, 
disallowed; but it Was so because there was 
an absence of such evidence and circumsitan- 
ces as were sufficient to found a presumption. 
Their Lordships did not in any way deny 
the principle of Mahomedan Law ; indeed, the 
concluding words of their judgment prove 
clearly that, had there been any evidence in 
the case, they would have allowed the pre- 
sumption. They say: “In arriving at this 
“conclusion, we wish to be clearly under- 
“stood as not denying or questioning the 
‘position that, according to Mahomedan Law, 
“the legitimacy or legitimation of a child of 
“Mahomedan parents may properly be pre- 
“sumed or inferred from circums:ances with- 
“out proof, or, at least, without any direct 
"pont, either of a marriage between the 
‘parents or any formal act of legitimation.”’ 


for instance, did not report his marriage till 
some years after the event, and the present 
head of the family, Prince Golam Mahomed, 
did not report his at all. 

Taking all these circumstances into con- 
sideration, we see nothing in this case that 
should take it out of the ordinary category ; 
and in concurrence with the former rulings 
of Divisional Benches of this Court quoted 
above, and with the principles laid down in 
the decisions of the Privy Council, we think 
it an established maxim of Mahomedan Law 
that a public acknowledgment of paternity 
will, of itself, raise the presumption of mar- 
tiage between the acknowledger and the 
mother of the child without the father 
specifically connecting his paternity with any 
particular woman; and that, to rebut this 
presumption, the absolute impossibility of 


These precedents, therefore, manifestly doi such marriage will have to be proved. 
not help the appellant’s case. On the con-j On this question, therefore, we agree with 
trary, they uphold in all its strictness the! the Principal Sudder Ameen, 


principle of Mahomedan Law that marriage 
is in almost all cases presum:d, and that it 3s 
for the parties impugning it to prove its 
impossibility. 

We are not disposed to lay much stress 
on the cmission of Ashrufoonissa’s name 
from the Det furnished to the Superintendent 
of the Mysore Princes, inasmuch as the 
Omission appears to us perfectly explicable. 
Ashrutfoonissé was confessedly not a wife of 
the superior class, but a Khawas; and by the 
order of Government. contained in a letter 
tə the Superintendent, and dated 17th July 
1836, such women were declared not entitled 
to pension, although their children were allow- 
ed to participate. There was nothing extra- 
_ ordinary, therefore, in Kykobad’s omitting 
Ashrufoonissa’s name, and in putting in that 
of Noorunnissa, inasmuch as the list was 
filed, not for the purposes of proving legiti- 
macy, or right to inher tance, but to enable 
Government to apporuon the stipends allot- 
ted to the Mysore family; and as, by the 
Government order above quoted, Ashrufoon- 
issa was not entitled to any portion of the 
stipend, whilst Noorunnissa was so entitled, 
the omission of the name of the former was 
a matter of necessity, and tells nothing 
against the legitimacy of ‘the latter. 

Tne other objection to the validity of the 
marriage, that it was not reported, as it ought 


We proceed next to consider the genuine- 
ness of the conveyances set up by the appel- 
lant; and frsź as to the hibbanamah. 

Its genuineness is challenged on the ground 
(1) that the witnesses to its execution are 
people of no character or respectability ; (2) 
that it was not registered in the Registrar's 
Office; and’ (3) that the hibbanamah, or deed 
of dower, in lieu of which the hibba-bil- 
ewuz is said to have been given, has not 
been produced; and that there is no proof 
either that the amount of dower was 25,090 
rupees, or that any part of the dower 
was due. 

With regard to the first objection, we 
observe that, of the witnesses who depogs. 
to having been present when Kykobad execut- 
ed the htbbanamah, one at least wasa person of 
respectability and position, being a member 
of the Mysore family its:lf; whilst ‘of th 
others,eRohimooddeen, a man of importance, 
and a personal friend of the deceased, although 
he was not present when the deed was 
given, deposes that he had often heard 
Kykobad speak of it, and that he was 
intormed of all the particulars of the case 
by the deceased Mirza. 

Tre hibbanamah was not registered in the 
Office of the Registrar of Deeds, no doubt, but 
we find from the record that directly it was 
executed, Kykobad grote to tje Superintend- 

e e 
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ent, stating that he made over such and: 


such property to his wife in lieu of dower, 
and requesting that the deed might be re- 
gistered in his office. This was done, as 


appears from the Superintendent’s reply, SO | 


that it is clear that directly the conveyance 
was executed, public intimation was given 
of the fact; public, that is, so far as the My- 
sore family was concerned, any member of 
which could have informed himself of what 
had taken place should he have chosen to 
do so. 

- That the kabinnamah itself has not been 
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. between the parıiies, which the respondents 


produced does not appear to us a matter of ' 


suspicion. The amount due on it being 
paid, the document would have been (as 
stated in the evidence) handed over to the 
husband, and the most natural course for 
him was to destroy it. ‘He had given an 
equivalent for the dower, and the document 
was useless. As to there being no proof 
that the amount of dower was 25,000 rupees, 
we observe in the first place that the sum 


was not excessive for people in the respond- ' “ 


ent’s position; and, moreover, as Kykobad’s 
marriage with Shah Rook Begum was a 
public one, solemnized with the permission 
of Government, it would have been easy for 
the respondent to produce evidence as to 
what was the nature and amount of the 
dower. The arrangements made on this 
head are publicly stated at the time of mar- 
riage; and, if the sum fixed was not 25,000 
rupees, many members of the family could 
have been produced to confute the appel- 
lant’s statement. 
to the objection that nothing might have 
been due as dower. It was for the respond- 
ent to show that the dower was of the kind 
called “prompt,” and paid at the time of 
marriage, or deferred and paid at some time 
afterwards. 

The, respondents have in no way rebutted 
-ihe evidence given in support of the hibba- 
namah, and “there appears to us nothing 
incredible or even unusual in the circum- 
stance that Kykobad should have given 
such £ deed. It is by no means uncommon 
for Mahomedans of good position to make 
over lands in lieu of dower-money, which 
they find themselves unable to pay in cash, 
and, in the present case, Shah Rook Begum 
had probably a reason for wishing to realize. 
She had come to mature age, and saw her 
husband deserting her Tor, a newly married 
` wife. It was but natural, therefore, that 
she’should wish to recover what was due to 
her as dower, whilst there remained any 
property irom which to sealize. We put 


Counsel has endeavoured to showdid not and 
could not exist, and look upon the matter 
as one of simple-bargain. Shah Rook Begum 
had a claim to 25,000 rupees for dower, 
and, as her husband could not pay in cash, 
she took the value in kind. 

Then, as to the kobalah, or deed of sale, 
said to have been executed by Kykobad to 
his wite Siah Rook Begum for the consi: 
deration of 3,000 rupees, 

We are not satisfied as to the genuineness 
of this sale. The two witnesses who depose 
to it are men of no position or character, 
and’ their evidence is given in a suspicious 
manner. One of them, Sufdar Ali, depdses 
that he himself wrote the Kobalah in the 
Persian character; the other, Modoosoodun 
Mitter, swears that it was written by Dilaur 
Hossein, and adds afterwards, speaking of 
the kobalah, “the, deed was interpreted 


“to all in Hindee, because Hamidoonissa 


was ignorant of Bengalee.” It is tolerably 
evident from this, that one or the other of 
these witnesses is speaking falsely. Another 


.of the witnesses to the kobalah is said to 


the proper office. 
The same remarks apply ` 


have been the vendor’s daughter Hamidoon- 
issa. Tne name certainly appears in the 
document, but no one saw her sign it, and it 
is, we observe, a circumstance in the highest 
degree unusual for a purdanishin lady to be 
a subscribing witness to a document. 

Again, the kobalah was not registered in 
There is some consider- 

whether it was ever 


able doubt as to 


: registered at all even by the Kazee; and that 


official was not examined to clear up the 
point. But in any case, as the Registrar’s 
Office was close-at hand, there was no reason 
for applying to the Kazee at all. 

But our principal reason for discrediting 
the kobalah is the inadequate price for which 


‘the property is alleged to have been sold. 


of Kidderpore. 


There were three houses, besides a consider- 
able quantity of land Two of these houses 
were habitable, and were rented by third 
parties at t20 rupees a month, so that, 
allowing nothing as the value of the land 
and remaining house, the price paid, little, if 
at all, exceeded two years’ rental, and this, 
too, for land situate in the populous suburb 
If Kykopad’s reasons for 
selling were, as is said, his indebtedness, he 


‘would have -disposed of his property to 


better advantage, and would hardly have 
taken 3,000 rupee$ for what was worth 
30,000 rupees, and, if he were not in dificul- 
ties, there was no conceivable reason for his 
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divesting himself of all his remaining pro- 
perty at a time when he had every pro- 
spect of many years of life before him. Nor 
can it be explained why Kykobad should 
have thus prospectively shut out his daugh- 
ter Noorunnissa from her share of his property. 

With regard to the personalty, the objec- 
tion, although taken fn the grounds of appeal, 
was not argued by either side, and the Prin- 
cipal Sudder Ameen’s order regarding it will 
stand. 

In respect of the land covered by the 
hibbanamah. it is reversed. The appellant 
will retain that property in lieu of her 
dower, 

Our order will be, therefore, that the 
respondent will be declared, as one of the 
heirs of her father, entitled to a share in 
thè 21 beegahs of land situate in Kidder- 
pore, covered by the appellant’s kobalah, and 
to Rupees 365-10, her share of the person- 
alte, And her suit will. be dismissed, and 
the Principal Sudder Ameen’s order revers- 
ed, as regards the 14 beegahs 11 cottahs 
covered by the hibbanamah. 

The costs of both Coarts will be calculated 
in proportion to the amounts decreed and 
dismissed. 


The 8th August 1865. 
Present: 


The Hon’ble C. Steer and J. B. Phear, 
Judges. 


Remand—Party submitting to a, not at liberty 
afterwards to object to the legality of it. 


Ki 


Case No. 1037 of 1865. 


Special Appeal from a decision passed by the 
Fudge of Dacca, dated the 26ih January 
1865, affirming a decision passed by the 
Principal Sudder Ameen of Furreedpore, 
dated the 29th April 1864. 


Gholam Murteja Chowdhry (Plaintiff), 
Appellant, 


Versus 


Goluck Chunder Roy and others (Defend- 
ants), Respondents. 


H 

 Baboo Mohinee Mohun Roy for Appellant, 

Baboo Luileet Chunder Sein for Respond- 
ents, 


A party, who submits without resistance to thg taking of any 
material step in legal proceedings (e. £., a remand), cannot 


Vol, IN, 


THE WEEKLY REPORTER. 





Rulings.e 19I 





afterwards be allowed to complain of the legality of the step 
as an integral part of the proceedings. 


It is admitted that these two cases share 
the same fate. ` 

There had originally been a remand bv 
the Lower Appellate Court, and the first 
Court, on the re-hearing which ensued, dis- 
missed the plaintiff’s case on both the issues 
before it: namely, the firs/ as to limitation of 
period of suit, and the second as to title. On 
appeal the Lower Appellate Court affirmed 
this decision. 

On the special appeal now brought by the 
plaintiff to this Court, it is objected, first, 
that the remand was illegal. We think that 
it is now too late for the special appellant to 
take this objection. He should have done 
so before consenting to go down on remand. 
When a party submits, without making all 
the resistance in his power, to the taking of 
any material step in proceedings, he cannot 
afterwards be heard to complain of the 
legality of the step as an integral part of 
the proceedings. 

The other objections merely went to the 
Judge’s finding on the evidence, and do not 
constitute matter of special appeal. 

Both appeals are dismissed with costs, 


w 


The oth August 1865. 
Present: 
The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Review of Judgment—Correction of errorjin 
admitting second Applications for. 


Case No. 2469 of 1864. 


Special Appeal from a decision passed by the 
Principal Sudder Ameen of West Burdwan, 
dated the 29th June 1864, affirming a de- 
cision passed by the Moonsiff of that Dis- 
trict, dated the 29th May 1862. 


Nund Lal Podder (Defendant), Appellant, 


Versus 


Debnath Chowdhry (Plaintif), Respondent. ~ 


Baboo Kalee Kissen Sein for Appellant. 
Baboo Bungsheedhur Sein for Respondent. 


A Court, when it discovers its mistake in having ad- 
mitted a second application for a review of judgment, 
may rectify the mistake by rejecting the second appli- 


cation. e 


Tue Principal Gudder Ameen has held 
that his order, admitting the second appli- 
cation for review, was wreng, and based upon 
a mistake. sa, 


3L 
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This suit was decreed by the Court of 
first instance; on appeal this decree was 
confirmed, and the appeal dismissed. An 


‘application for review was made, and the 


- dismissing the appeal, adhered to. 


wn” 


case was re-heard, the result being that the 
review was rejected, and the former decision, 
A second 
application for review could not be enter- 
tained, and the Principal Sudder Ameen, on 
discovering his mistake, was quite right in 
rectifying it by rejecting the second applica- 
tion. If reviews can be admitted in this 
manner, the Court cannot see where such a 
system is to end. 


The oth August 1865. 


Present, 


The Hon'ble C. B. Trevor and G. Campbell, 


Judges. 


Judgment in rem—Mokurruree pottah set aside 
on the suit of two shareholders, is void as 
against all. 


Case No. 268 of 1865. 


Special Appeal from a decision passed by the 
Principal Sudder Ameen of Sarun, dated 
the 23rd November 1864, reversing a deci- 
ston passed by the Moonsi} of that District, 
dated the gth June 1864. 


Khoka Koonwur (Plaintiff), Appellant, 


VETSUS 


Jugoo and others (Defendants), Respondents. | 
Baboo Koopnath Banerjee for Appellant. 


Mr. A. F. Lingham for Respondents. 


An alleged mokurruree pottah, having been set aside 
by a judgment în rem in a case between the share- ' 
holders of the plaintiff and the defendant, was held to 
be for ever inoperative against the plaintiff also, 
although the plaintiff's suit was barred by limitation. 


THREE parties claim a property in regard 
to which defendants set up possession 
underea mokurruree pottah. The possession 
of the defendant was maintained by the 
Criminal Court. Within three years two 
of the three claimants brought a*suit to 
obtain possession of their property, and to 
set aside the alleged mokurruree pottah. 
They obtained a decree, and the pottah was 
set aside. Subsequently, the third share- 
holder brought the present action, to which 
it is pleaded that he is ouf of time, whether 
un@er the three years’ term of clause 7, or 
the general six vears’ term of clause 16, 
section 1, Ac XIV. of 1859. The Principal , 
Sudder. Ameen dismissed the suit under 
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clause 7. There is na doubt that he is so 
far right, and that defendant’s possession 
must be maintained. But platntiff further 
urges that ke should have a decree to set 
aside the pottah, thus enabling him to en- 
hance the rent without disturbing possession. 
A suit of this kind would be barred by 
six years’ limitation ; but we think that the 
document having been set aside by a judg- 
ment as it were 7m rem in a case between 
the shareholders of the plaintiff and the 
defendant, it is for ever inoperative against 
the plaintiff also. We, therefore, dismiss 


— mm 


, the appeal on the main point; but, under 


the circumstances, direct that in this litiga- 


_tion each party shall pay their own costs in 


all the Courts, and the decree of the Court 
below is so far modified. 





The gth August 1865. 
Present: 


The Hon’ble C. B. Trevor and G. Campbell; 
Fudges. 


Judgment (of Appellate Court), 
Case No. 264 of 1565. 


Special Appeal from a decision passed by the 
Judge of West Burdwan, datéd the 15th 
December 1864, affirming a decision passed 
by the Principal Sudder Ameen of that 
Listrict, dated the oth December 1 862. 


Bhagbut Khan (Defendant), Appellant, 
Versus $ 


Puddo Bewa, Pauper (Plaintiff, 
Respondent., 


Baboo Nil Madhub Sein for Appellant. 


Baboo Sreenath Banerjee for Respondent. 


The judgment of an Appellate Court should clearly 
and fully dispòse of all the pcints in issue between the 
parties by a distinct finding on each of them. 

Oxr Puddo Monee, the widow of Ram 
Soondur, who had two brothers, Bydnath 
and Nobin Chunder, sues the defendant, 


the ancestral property, of which the defend- 
ant has managed to obtain possession in 
execution of a decree agaimst Nobin Chunder 
and Nuffer, one of the sons of Bydnath, 

The defendant denies the plaintiffs right, 
and alleges that the share of the property 
claimed by plaintiff belonged to his debtor, 
Nobin Chunder, by purchase from the plaint- 
iff's husband Ram Soondur. 


Vol. IL, 


' Bhagbut Khan, for her husband’s share of ` 
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The first Court gave plaintiff a decree, 
and the Judge on appeal confirmed the same, 
simply remarking that “the decision which 
“seems to me an excellent one is confirmed 
“with costs and interest against the appel- 
“Jant.” 

We think the defendant, special appellant, 


is quite jus'ified in Contending before us (bat. 


this judgment is no judgment at all; that 
it contains no guarantee that the Judge con- 
sidered the fact of the case and the conten- 
tion of the parties. The case will be remit- 
ted to the present Judge, with directions that 


. times with Ram Chunder, the adopting father ; 
thatsubsequently Juggessur, the natural father, 

managed to get possession of the girl, and 
: to marry hèr to Jodoo Ghose. The plaintiff; 
. therefore, sues to obtain possession of his wife. 
i Ram Chunder supports, in his answer, the 
statement of the plaintiff. 

Juggessur, denying that he resigned all the 
| rights ofa father in favour of Ram Chunder, 
, admits that he put his daughter under his 
_ care to be brought up; but that Ram Chun- 
der had no authority to dispose of her in 
‘marriage ; and that she was not married to 


he clearly and at length take up the several.’ the plaintiff with his consent. 
points in issue between the parties, and come; The first Court found that Kudumboni was 
to a distinct finding on each and every one: given to Ram Chunder, and was adopted by ° 





of them, i him; and it finds that she was married to 
— : Golamee, and that such marriage was legal. 

` ' The Court accordingly decreed to the plaintiff 
The gth August 1865, the right of claiming his wife. ` i 7 

Preteni | On appeal to the Judge, that officer holds 

l i that“ the alleged. marriage of Kudumboni 

The Hon’ble C. Steer and J. B. Phear, I“ with the plaintiff is null and void, for, ad- 
Judges. |“ mitting the plaintiff’s version of the case 


Sg i‘ “ to be true, it is not possible for a father to 
ee dele Said Migs EE divest himself of all rights over his daughter, 

“and the alleged transter of Kudumboni was 
| illegal and unnatural. ” 

Special Appeal from a decision passe Al On these grounds he dismisses the plaintiff's 
by thee Judge of East Burdwan, dated! SR ; 
the 28th December 1864, reversing d dert, d a sete dmits por he oe over his 
ston passed by the Moonstff of that Dis-' Cie Ge SC BEE ege Se 

i H í S i ; a à Sé 
E EC , years old; she lived with him admittedly for 

‘several years. The Moonsiff finds that in 

| 1268 Ram Chunder gave her in marriage to 

| the plaintiff, and the Judge does not say he 

Juggessur Ghose and others (Defendants), | disagrees with the Moonsiff in this finding. 

Respondents. | It further appears that it was not till 1271 


. ; that Juggessur, the natural father, ied 
Baboo Mohendur Lall Seal for Appellant. , her J Jodo ere MAITIE 


Baboo Dwarkanath Sein for Respondents, | ' 


Case No. r090 of 1865. 


Golamee Gopee Ghose (Plaintiff), Appellant, 


VersSts 


Thus, it appears to us from the facts of the 
` Though, by the Hindoo Law, no one but the father, | Sieg D GE Jnggessur, a he 
white he is alive, can give his daughter in marriage, yet constructive y gave nis aughter to am 
the tather can delegate his authority to another, Such | Chunder to dispose of. He gave her to him 
delegation was presumed in this case from the father , when she was an infant ; he left her with 
haviog given his daughter, when an infant, to another; ", d SEN S 
left ‘her with him till the proper time arrived when a hus- | him till the proper time „arrived, when a 
band ought to have been provided for her ; allowed the husband ought to be provided for her; bës, 
plaintiff to marry her; and done nothing to impeach or alloweal the plaintiff to marry her, and did - 
question the validity of the marriage for four years. i S ; ý Ta 
Ss nothing to impeach or question the validity 

Tue plaintiff Golamee alleges that, when ‚of the marriage for four years. We think 
the defendant Juggessur lost his wife, Ku- . that this conduct on the part of the natural 
dumboni, his daughter, was two years old: ` father shows that he constituted Ram Chun- 
that he at that time made her over to Ram! der the guardian of his daughter ; and that 
Chunder to adopt, and that he accordingly , he acquiesced ir, and ratified, the act which 
adopted her: when she became of proper age | gave her in marriage to the plaintiff, e 
to marry, he gave her to the plaintiff in mar-; It is certainly true that, by the Hindoo 
riage in 12683 that, after the marriage, she | Law, no one but the father, while the father 
sometimes lived with the plaintiff and some- is alive, can giv Its daughér in marriage, 


+ 
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but a father can delegate his authority to 


The first Court dismissed plaintiff’s suit. 


another, and this we hold he did in this; The Principal Sudder Ameen decreed it, and 


case. 


Nor is the objection, which (her the defendants have now specialty appealed 


pleader for the respondent has raised before: on the point of law as to the indissoluble 
us, that such a suit cannot be entertained of | nature of a Hindoo marriage. 


any avail. The reason assigned is that 
there is no provision in law how a decree for 
the possession of a wife is to be enforced ; 
but it is as easy to deliver over a wife to her 
husband as any other property to which he 
is entitled. 

In this view we reverse the judgment of 
the Appeal Court, and restore that of the 
first Court with all costs of suit, 


e—a a GS rëm 


The oth August 1865. 
Present : 


The Hon’ble CB Trevor and G. Campbell, 
Judges, 


Hindoo Law— Dissolution of Marriage—Koolin 
Brahmin--Want of guardian’s consent, 


Case No. 259 of 1865. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of East 
Burdwan, dated the 31st December 1864, 
reversing a decision passed by the Moon- 
sif of that District, dated the 31st 
August 1863. 


Modhoosoodun Mookerjee (one of the 
Defendants), Appellant, 


Versus 


Jadub Chunder Banerjee (Plaintiff), Xe- 
spondent, 


Mr, R. E. Twidale and Baboo Sreenath 
Doss for Appellant. 


No one for Respondent, 


A Koolin Brahmin is not sucha natural guardian of his 
daughter as the mother. The want of a guardian’s con- 
sent will not invalidate a marriage otherwise legally con 
tracted and performed with all the necessary ceremonies. 


PLAINTIFF, alleging that he is a Koolin 

rahmif, sues to have his daughter’s marriage, 
which she has contracted with an inferior 
` Brahmin without his consent, annulled. 


The defendants plead that the plaintiff is 
a Koolin with numerous wives; that his 
daughter was married with the consent of 
her mother, who is her guardian in the al- 
most perpetual absence of, ber father ; and 
that der mother received 200 rupees from 
the bridegroom ; that, the marriage ceremonies 
having been performed duly, the marriage is 
under Hindoo Baw indissoluble, 


Lemmer ._., - 


On the facts found in this case we have no 
doubt that the marriage of plaintiff's daugh- - 
tercannotbedissolved. The father of the girl 
is a Koolin, visiting after lengthened absences 
the mother of his daught r. The mother in 
his absence is her guardian, in straightened 
circumstances; and she gave her in marriage 
to a Brahmin of an inferior grade to the plaint- 
iff for a consideration of 200 rupees, and the 
ceremonies were all duly performed. 

Under these circumstances, we have no 
doubt that the marriage is indissoluble as 
laid down in the Vyvasfa of the Pundit. 
Tne Principal Sudder Ameen decided against 
the marriage, simply on the ground of the 
want of consent ot the father, the natural 
guardian of the daughter; but Koolin Brah- 
mins are not such natural guardians as the 
mother of their daughter, and, even if it 
were not so, the want of a guardian’s con- 
sent (though doubtless it ought to be obtain- 
ed) would not invalidate a marriage other- 


‘wise legally contracted, and performed with 


all the necessary ceremonies. 

We reverse the judgment of the Lower 
Appellate Court, reversing the order of the 
first Court. The costs of the special appeal ` 
will be borne by the plaintiff, respondent. 


The gth August 1865. 
Present; 

The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Limitation—Suit for possession of ancestral pro- 
perty—Inheritance—Cause of action of colla- 
teral heirs. 


Cases Nos. 294 and 295 of 1864. 

Regular Appeals from a decision of Baboo 

Doorga Pershad Ghose, Principal Sud- 

der Ameen of Nuddea, dated the goth 

April 1864. 

Case No. 254. 
Shama Soondefy Dossee ((Plaintiff), 
Appellant, 


Versus 


Tarinee Churn Sing and others (Defendan ts), 
Respondents, 
Mr. W. A Montriou and Badoo Gopal 
Lall Mitte? for Appellant. 


Mr. R. V. Doyne and Baboos Dwarkanath 
Miter Banee Madhub Banerjee, and 
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Lssur Chunder Chuckerbutty for Respondents. 
Case No. 295. 
Bungseedhur Ghose and others (Plaintiffs), 











event, the two daughters Brijo and Pearee 
(being both then married women) petitioned 
the Collector, asserting that their father’s 
nephews, and especially Hargobind (now re- 










Appellants, presented by the plaimiff in-No. 295), were 

Versus trying to get hold of their mother in order 

Tatinee Churn Ging and others (Defendants), i e Bee de the ee 
Respondents. that rargobind deceived their mother, and 


tried to induce her to adopt him; that they 
(the daughters) were, in truth, the sole heirs 
of their father, mother, and brother, and they 
prayed that their names might be registered 
along with that of their mother as being the 
true heirs to the exclusion of Hargobind 
and the collaterals; and that their husbands 
might be appointed managers. They recited, 
at the same time, that they were capable of 
bearing and expecting to have children to 
take the property. The Collector enquired 


Baboos Kishen Kishore Ghose and Sreenath 
Doss for Appellants. 


Babcos Dwarkanath Mitter, Banee Madhub 
Banerjee, and Issur Chunder Chuckerbutly 
for Respondents. 


B and P, two sisters, not being heirs, took possession 
of ancestral property, as heirs, on the death of their 
mother Æ. After a few years, they both quarrelled. 
P adopted a son, and executed a deed of gift in his 
favour. 8 claimed the whole property through her 
deceased husband as heir of B Af, who again was heir 
of the maternal uncle, on whose death Æ had succeed- 


ed. Hern that, in the absence of any agreement 


cieating a life estate in favour of the two sisters, the 


cause of action of the collateral heirs arose from the 
time that P quarrelled with her sister, and adopted a son. 


THESE are two suits by different plaintiffs 
against the same defendant; they have been 
heard separately, but may properly be decid- 
ed together, for a limitation is pleaded against 
both plaintiffs, and, if we decide that point 
in favour of defendant, both plaintiffs will be 
equally defeated ; while, on the other hand, 
if limitation does not save the defendant, it is 
clear that he has ‘no case on the merits, and 
the only question would be between the two 
plaintiffs—an issue which could hardly be 

.tried in either of these suits, if, indeed, such 

an issue Called for decision, it having been 
hinted that there is some understanding be- 
tween the two plaintiffs. l 


Be that as it may, we have confined the 
hearing in both cases to the point of limi- 
tation, and we find ourselves in a position to 
decide them both on that ground. It is, 
therefore, unnecessary to enter into the issues 
on the merits. 


The features of the case (as we may now 
call it) are certainly peculiar. 


The property belonged to one Romanund. 
‘He and his wife Heeramonee had one son 
‘Dwarkanath, and two daughters Brijo Soon- 
duree and Pearee Soonduree. 


The son Dwarkanath, a minor, succeeded 
to his father in 1225, and the estate being em- 
barrassed it was taken into the charge of the 
Court of Wards. 


In 1234 Dwarkanath died unmarried. He 
was in due course of Jaw succeeded by his 
mother Heeramonee. Immediately after this 


into the matter, and decided in favour of the 
daughters, whom he declared to be the true 
heirs. He accordingly registered their 
names with that of their mother. Now, 
there cannot be the least doubt that this was 
entirely a mistake. The estate having de- 
volved to Dwartkanath, his sisters were not, 
according to Hindoo Law, his heirs. But, 
in fact, the succession did follow this line. 
Pearee’s husband died (in 1235 it appears), 
and in 1240, when Hleeramonee died, Brijo 
was still a married woman, Pearee was a 
widow. The two sisters then applied to have 
their names recorded as proprietors, which 
was done, and Chanda Pe shad, husband of 
Brijo, was appointed Suréurakur, or manager, 
in their joint behalf. under the Court of 
Wards. A little time after, in 1243, the 
estate was restored to them from the manage- 
ment of the Court of Wards. They were 
thus acknowledged and recorded proprietors, 
and it may be here mentioned that the colla- 
terals, after disputing the matter in the first 
instance in the years immediately succeeding 
Dwarkanath’s death, and having been beaten 
by the decision of the Collector, seem to have 
subsided into:silence, and do not again appear 
on the scene till after the death of Pearee. 
But the two sisters in their subsequent peti- 
tions repeatedly recite their victory over Har- 
gobind and the collaterals as being, as it 
were, the foundation. of their title. They 
repeatedly asserted and maintained their joint 
right. 

A little further on, the two sisters quar- 
relled. From 124§ they seen to have dig- 
agreed. In 1246 we find then in full cén- 
tention in the Criminal Courts and else- 
where. Brijo disppted Pearee’g right, but 
Pearee was maintained in pessession of her 
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time she enjoyed separate from, and in a hos- 
tle attitude towards, her sister. | 

In 1247 we find Brijo petitioning against 
her sister as wrongfully pretending a right 
to and being about to adopta son. The son 
seems to be adopted in 1249, and in 1252 
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halt share, which it is clear that from this 
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we have public recitals of his adoption, so ` 


that there cannot be the least doubt of the 
factum of his adoption rightly or wrongly. 
It appears that, in addition to adopting the 
son, Pearee also, “to prevent disputes, ” 
executed a deed of gift in his favour. This 
adopted son then obtained Pearee’s shate of 
the property, and is the defendant in the 
action before us. The sole question at pre 
sent is, whether either plaintiff has brought 
the suit within the term prescribed by law 
from the time when the cause of action arose. 
The case is governed by A& XIV. of 1859 
Pearee died in 1257. Bjo made several 
threats and demonstrations, and intimated 
her intention to bring suits to oust Pearee 
and the defendant. Soon after the quarrel 
between herself and her sister, she set up a 
story that she had a son Banee Madhub, who 
was the heir of his uncle Dwarkanath, who, 
after succeeding, died in infancy. Brijo her- 
self died in 1265. Her husband Chanda Per- 
shad had previcusly died (without, it would 
seem, baving set up any claim to the property), 
and their daughter Shama Soonduree now 
claims the whole property as never belong- 
ing either to Brijo or Pearee, but hers 
through Chanda Pershad, her father, who 
was heir of Banee Madhub, her brother, who 
again was heir of Dwarkanath, his maternal 
uncle. The whole story of the existence of 
Banee Madhub ‘is strenuously denied; but 
we have not entered upon that question, 
which is rather, as we have said, a question 
between the two plaintiffs. 

The present suits were brought nearly 12 
years after the death of Pearee. If we date 
the cause of action either from Dwarkanath’s 
death, and the erroneous entry of the 
daughter’s names, along with that of their 
mother, or from Heeramonee’s death (which 


‘credit—in fact, quite untrue. 


EN S 
‘reason of an implied consent, the cause of 


was the real point of misinheritance), or from ; 


the date of the quarrel between Pearee and 
Brijo, the hostile actian of Pearee, and the 
adoption of the defendant Tarinee, both suits 
are out of time. 

For the collaterals it is asserted that out 
of consideration for the daughters of Rama- 
nf nd, and to give them the means ot sup- 
port, the heirs consented to their holding the 
property fog their liyes, reserving to them- 
selves the reversion after the death of the 
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ladies. And it has been very fuily argued 
on behalf of both appellants that Pearee 
must be considered, either by permission or 
in the assumed character of a female heir, 
to have taken and held a female life-estate 
only; that consequently on her death, that 
limited estate ceasing, a right of action ac- 
crued to the true heirs* ot Dwarkanath, of 


, which they have availed themselves within 12 


years of her death. 

We may at once say that we have no 
doubt whatever that the evidence brought 
forward to prove an agreement to give the 
ladies a life-tenure is wholly unworthy of 
It cannot be 
supported by serious argument. It is clear 
to us that the two sisters of Dwarkanath 
came in, in direct hostility to the collateral 
heirs, and held in direct hostility to them. 


The onl uestion is whether it can be 
| yq 


assumed that, without express consent and 
agreement, the true heirs tacitly waived their 
rights in favour of the ladies rather than 
en to law with them in such a way that, by 


action did not arise during the existence of 
that consent and acquiescence. During the 
time that Brijo Soonduree, her husband 
Chanda Pershad, and her sister Pearee, lived 
in amity, it might be possible to consider 
that Chanda Pershad did not care to disturb 
his sister-in-law’s supposed life interest; and 
it might be a very nice question, whether a 
person wrongfully claiming a life-interest, 
and wrongfully abtaining possession as a life- 
tenant, would, by the Law of Limitation, be 
placed as wrong-doer in a higher position, 


‘than if she really had what she claimed. 


There is no fraud or concealment; it was 
a mere mistake of Jaw. 

The learned Counsel, Mr. Montriou, con- 
tends that, as Pearee claimed as the heir of 
her father, mother, and brother, she, in fact, 
claimed the limited estate which alone a 
female can take; and that, if the heirs suf- 
fered her to take that estate, they, neverthe- 
less, did not surrender their ultimate rights, 


_and were entitled to come in at her death, 


Mr. Doyne, on the other hand, argues that 


we must abide by the plain words of the. 


present law, the cause of action having really 
accrued from the moment when Pearee, 
being no heir, took possession as heir, and 
no express agreement by which a limited 
tenure was created being made out. I 
may be a question whether, as argued by 
Mr. Doyne, we ought rot to consider the 
possession of Pearee to be adverse from 
the death of Heeramonee in 1840 in the one 
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case or that of Banee Madhub, in 1841, in 
the other ; and that in this view the plaintiffs 
are-many fears ago barred by limitation 
But, be that as it may (we do not think 
it necessary to give a distinct opinion on the 
point), we are quite clear that, in the absence 
of any agreement creating a limited estate, 
all ground on which a tacit permission can be 
pleaded ceased from the time when Pearee 
(and the defendant Tarinee) took up an atti- 
tude altogether hostile to her siste-, and fatal 
to all subsequent claims of the other heirs. 
that is, from the time when she quarrelled 
with her sister, and with or without right 
adopted ason. Although the collaterals did 
not take direct part in the dispute regarding 
the latter proceeding, it was done so openly 
and ostentatiously that we can have no doubt 
whatever of their knowledge of it. Proba- 
bly from the first as regards the collaterals, 
and from 1245 or 1246 as regards Brijo 
Soonduree, Chanda Pershad, and their family, 
and certainly from 1249 a3 regards both 
plaintiffs, we have no doubt that Pearee and 
‘Tarinee, as her alleged son de facto adopted, 
took up a position wholly, completely, and 
in every sense hostile to, and inconsistent 
with, the claims of the plaintiffs. The cause 
of action must, in every possible view, be 
considered to have arisen from the year 1249 
at the very latest. In that view, then, both 
cases are out of time, and both appeals are 
dismissed with costs. 


The roth August 1865. 
Present: 


The Hon'ble H. V. Bayley and G. Campbell, 
Judges. 


Sale of tenure under Act VIII. of 1835 (Effect 
of). 


Case No. 184 of 1865. 


Application for review of judgment passed by 
Messrs, Justices Bayley and Campbell, on 
the 26th January 1865, in Regular Ap- 


peal No. 333 of 1863. 


Dwarkanath Doss (Respondent), Petitioner, 


GT e $ 


Manick Chunder Doss (Appellant), Opposite 


Party, 
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Mr. G. C, Paul and Baboo Sreenath Dass 
for Petitioner. 


Baboos Onoocool Chunder Mookerjee and 
Greeja Sunker Mojoomdar for Opposite 
Party. 


Asale ofa tenure under Act VIII. of 1835, for arrears 
of current revenue, conveys the whole teure free from 
all encumbrances, 


On a full cons‘deration of this case, we 
dissent from the doctrine laid down by the 
decision of the late Sudder Court, in the 
case of Satkowree Mitter (page 26 of 1851), 
to the effect that a sale of a tenure under 
Act VIII of 1835 does not convey the tenure 
free from all encumbrances, but only the 
rights and interests of the debtors, Looking 
to the general policy of the Revenue Laws, 
to the terms of Regulation VII. of 1799, 
section 15, clause 7, to those of Regulation 
VIII. cf 1819, section 18, clause 4, and Act 
VHI. of 1835—also to the analogy and pre- 
sumption derived from the re-enactment of 
those provisions contained in section 105, 
Act X. of 1859—we think that the sale of 4 
tenure for arrears of current revenue is a 
good sale of the tenure itself, and carries the 
rights of all interested in it, giving to the 
purchaser the tenu’e in the shape in which 
It was originally created, and destroying all 
rights of all persons holding either jointly 
with or under the deb:or as undivided sharers 
or sub-tenants not otherwise protected. The 
latter decision of the Gudder Court of arst 
April 1859, in the case of Mr. R. Savi, may 
b2 considered to go to the same extent in op- 
position to the former decision of 1851, 


It is further argued for the petitioners 
that we have neglected an important plea, 
me, that they had applied to the zemindar 
for registry, and that he should have ingluded 
them in his suit for rent; that we shoald, 


therefore, ascertain the truth or otherwise * 


of thateplea, and, if it be true, protect the 
petitioners on that ground. Whatever might 
be the remedy in such a case, we do not find 
that this special ground was taken as one of 
the grounds of review or admitted as such, 
and we will not entertain it now. 


On the general ground, then, that “the 
tenure was sold for the current year’s rent, 
and that such salę conveys thegvhole tenure, 


we dismiss the petition witt» costs, -° 
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The rh August 1865. finds that there is not such proof; and he 

Discuss awards as damages 500 rupees with full costs 

r i , 'on the whole sum claimed, 3,coo*rupees. It 

The Hon'ble H. V. Bayley and G. Campbell, 'is now urged that the communication was 
Judges. privileged. We are clear that, in the absence 

E tan. tnat; Of any proof of reasonable ground for believ- 
Pptamanon EE Justi ‘ing the graver charges to be true, they are 


Es privileged. As respäcts the amount of 


Case No. 1098 of 1365. damages and costs, that is not matter for spe- 


- suit. 


Spectal Appeal from a decision passed by the 
Fudge of Kajshahye, dated the 27th Janu- 
ary 1865, modifying a decision passed 
by the Fudge of the Small Cause Court, 
exercising the powers of a Principal Sud- 
der Ameen of that District, dated the 27th 
Fune 1864. 


DET SUS 


Sat Cowree Deb, Moonsiff (Plaintiff), 
Respondent. 


Mr. F. S. Rochfort and Baboo Debendro 
Narain Bose for Appellant. 


Shibnath Tulaputtro (Defendant), Appellant, 
| 
| 


Baboo Onoocool Chunder Mookerjee for 
Respondent: 


A party, inapplying tothe Judge for the transfer of a 
deen trom the Moser on Ee ground of hostility be- 
tween them, is not privileged in charging the Moonsiff 
with other matters, to justify which the party must 
prove the charges to be true, or that he had reasonable | 
ground for believing them to be true. 


Tus is a suit for libel. 
Moonsiff, in whose Court defendant had a | 
Defendant petitioned the Judge, alleg- | 
ing that the Moonsiff was hostile to himself ` 
and a friend of his adversary, and praying | 
that the suit might be transferred to another | 
Court. Besides these grounds, the defend- 
ant also accused the Moonsiif of borrowing 
money from his adversary, and of falsifying : 
evidence in another case ‘The Judge seems | 
not to have transferred the case, but directed . 
the Munsiff to bring a criminal charge for de- | 
famation against the defendant. The Moonsiff : 
brought a civil agtion, the case now before us. | 
The Judge substantially finds that there was | 
much hostility between the Moonsiff ‘and the | 
defendant ; and thatthe Moonsiff had used very 
intemperate language against the defendant; 
that there was, therefore, abundant reason for 
applying to have defendant's case transferred. 
But he properly observes that this will not 
justify the insertion of any charges in the 
petition, and that the defendant to justify 
must prove either that they were true, or that 
he had reasongble ground for believing them 
tobetue, As regards fhe graver charges, he 





Plaintiff is aj 


cial appeal, though we think it matter for 
regret that, since a good deal of the matter on 


' which defendant sought a transfer of his case 
| was well founded, the case was not trans- 


: ferred. 
The 11th August 1865. 
Present: f 
The Hon’ble J. B. Phear and E. Jackson, 
Judges. 


Damages—Remand—Issues. 
Case No. 123 of 1865. 


Regular Appeal from a decision passed by 
Mr. H. B. Lawford, Judge of Jessore, 
dated the 5th February 1865. 


Norendro Coomar Dutt Chowdhry, Executor 
on behalf of Seetula Dabee, widow of 
Hurrish Chunder Dutt Chowdhry and 
others (Plaintiffs), Appellants, 


e 
Versus 


Mr. G. French and others (Defendants), 
Respondents, 


Baboos Onoocool Chunder Mooherjee and 
Dwarkanath Miter for Appellants. 


Baboos Fuggadanund Mookerjee and Aushoo- 
tosh Dhur for Respondents, 


In a suit for damages on account of crops carried off. ` 


and appropriated by the defendant’s agents, the actua 
seizing of the crops never having been disputed or put 
in issue—HErp that the Court was wrong in allowing 
that question to be at the last moment litigated before 
him upon the remand of the case for the purpose of try- 
ing the lawfulness or unlawfulness of the seizure and 
appropriation. 


Tuts suit was brought to recover the value, 


of certain crops said to have been carried 
off, and appropriated by the principal defend- 
ant’s agents from certain specified land in the 
cultivation of the plaintiff’s’vendors. 


The case first came on for hearing before - 


Mr. Russell, Judge of Jessore, who in effect 
non-suited the plaintiff on the ground that 
he had migconceived his ground of action. 
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Mr. Russell had framed the three follow- ` “ plaintiffs were grown on lands decreed in 
ing issues as being the issties between the “the former suit, and whether the crops 
parties, namely :— “were lawfully grown by, and ‚were the 

1st—Are the plaintiffs or are the defend- ` 7: property of, the plaintiff’s vendors?” He 
ants in lawful-possession of the lands speci-: then says that both these issues were 
fied in the plaint? :admitted by the defendant’s vakeel to be 

2nd.—Did the defendants wrongfully tres-; as the plaintiffs contended, and he there- 
pass on the plaintiff's lands? | fore decid d them in favour of the plaintiffs. 
jrd.—lf they did, what is the value of the , Having come to this conclusion, he proceeds 
crops plundered ? | to try whether the defendant ever cut and 

After hearing some of tbe plaintiff's ‘carried off the crops in question; he arrives 
evidence, the Judge said: “ There is no occa- ! at the conviction that he did not, and, there- 
“sion to waste time by examining more, fore, gives a decree in favour of the defend- 
‘witnesses of the plaintiffs, for it is quite! ant. Against this decree the plaintiffs now 
“clear this action cannot lie.” From aj appeal to this Court, mainly on the ground 
subsequent part of the Judge’s judgment: that the Judge on remand had no other 
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it would seem that he considered the plaint- | 
Is claim untenable for two reasons: zs4' 
because the real matter in dispute between ' 
the parties amounted to a charge of trespass, 
and was not properly expressed by the 
words of the plaint; and, 2ad/y, even if it 
was comprehended in the plaint, the owner- 
ship and possession of the lands alleged 
to have been trespassed upon had been: 
previously adjudicated upon by a competent 
Court, 

Against this decision the plaintiffs ap- 
pealed to this Court, and the result of the 
appeal was that the case was remanded. 
Mr, Justice Levinge, one of the Judges who : 
heard the appeal, said: “In my judgment the ' 
“true nature of the claim put forward in 
“this suit has been mistaken. It may be: 
“true thaf the plaint is not as. specific as | 
“it should be; but the Court had power | 
“to frame an issue to try the title to the: 
“crop, which bas been stated to have been i 
“illegally appropriated by the defendants.” 
He added: “ The first issue to try is whether 
“the crops were lawfully grown by, and were 
“the property of, the plaintiff’s vendors.” 
Mr. Justice Steer, the other Judge in 
appeal, said: “I agree in the order of re" 
“mand of my colleague, but, I think, as the ` 
“plaintiff claims damages on account of a 
“crop grown on land decreed in a particular | 
“suit, it is in respect of those lands that 
“the answer of the defendant is drawn 
“up. The first issue to enquire is whether | 
“the crops were really grown on the decreed 
"lande, and in case it is not proved to have 
“ been so grown, the case ought at once to be 
“ dism'‘ssed.” 

On this iemand fiom the High Court, | 
Mr. Lawford heard the case. In his judg- 
ment he says; “ The case*has been remanded | 
“by the High Court for the trial of the 
“issues, whether the crops claimed by the 
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' with the case. 


issues before him except the two issues 
specifically mentioned as sent down to him 
by the High Court, and also that the defend- 
ant never had seriously denied the fact of 


the crops having been cut and carried away. 


We think this contention is just. It is 
remarkable that, from first to last, through 
the various proceedings, no formal issue 
has ever ben raised relative to the taking 
and .carrying away of the crops. Neither 
Mr. Russell nor the High Court dis- 
close the slightest hint that this was a 


' fact in dispute; and yet, if it was in 
. dispute, it lay at the root of the whole 


matter, and ought to have formed the subject 
of the first issue laid down between the 
parties. Itis hardly conceivable that both the 
Courts—nay, even Mr. Lawford himself— 
should have overlooked this point The 
only possible conclusion is that the actual 
taking and appropriating was not part of the 
subject of contest, while the real fight was 
as to its lawfulness or unlawfulness And 
this view of the matter is strongly borne 
out by the way that Mr. Russell dealt 
lt is ‘rue that the defendant, 
in his written statement, denied that his 
agent had szized crops; but he gives a 
reason for his denial which may be expressed 
thus: “The accusation refers to what my 
“agent did when he took possession (errone- 
“ously as it now turns of’) of the spe-* 
“ cified elands, under a decree in my favour; 
“and as those lands were jusmmaye lands of 
“ryots, and not kas kamer, he must have 


‘left the ryots and their crops where they 


“were, and could not have taken khas 
“possession.” But when we look at the 
proceedings in „he suit to which the 


‘defendant refers, we find that it wag a 


suit for possession brought against the 

ryots themselves who are the plaintiffs’ 

vendors, and eonsequently@ the taking 
W e 


Ld 32. 
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possession under that decree could only be Caze No. 59 of 1865. 
by ejectment of those ryots, which would, of. 
course, include the seizure and appropriation ther of Rada Mohun Singh (Minor 
of those crops of the ryots which were at that ! Plaintiff), Appellant, 

time on and in the ground. | 

On the whole, we have no doubt whatever CERRIS. 

that as, under the circumstances of the case, Chunder Mohinee Dossee, for self and as 
' the actual seizing of these crops could not, Guardian and Mother of alleged adopted 
be seriously disputed, so it was nowhere in son Lullit Mohun (Minor Defendant), 
the proceedings formally put in issue, and,  /tespondent. 

we therefore think the Judge below was: 


Hurrosoonduree Dossee, Guardian and Mo- 


wrong in allowing the question to be at the Baboo A GE Ghose for 

last moment litigated before him, The ppfliant. 

appeal is decreed with all costs. : Baboos Dwarkanath Milter and Sreenath 
As the evidence on the record is not Doss for Respondent. 


sufficient to enable us to give any final’ CREE eS ME RAE en arene S S 

DN eed protessing to be a will, but making a eut o 
decision as to the value of the crops taken property during the testator’s lifetime, was held to be 
from the plaintiffs’ vendors, the case must _a deed of absolute gift, and not a will, with reference 
be remanded for the trial of the following to the conduct of the testator and the surrounding 
EEN circumstances. 


What was the value of such of the crops Tue plaintiff, Ilurrosoonduree Dossee, 
growing in and upon the. lands specified in. widow of Gour Loll, sues on behalf of her 
the plaint at the time of the taking posses-' minor adopted son to obtain possession of 
sion of the said land by the defendants’ i the estate left by her husband, which is in 
agents as have not been subsequently i possession of the defendant Chander Mohinee 
restored to the plaintiff or his vendors, and ; a$ guardian of the minor adop:ed son of 
what is the amount of the damages which ' Sham Loil, son of Gour Loll. It appears 
have naturally accrued to the plaintiff from , that Gour Loll, during his lifetime, on the 
his having been deprived of the same? | 3rd Shrabun 1255, executed and registered a 

deed, which, it is contended by the plaintiff, 

| Must be considered a will in favodr of Sham 

` i ‘ Loll; while, on the other hand, the defendant 

The 11th August 1865, ! asserts that it was an absolute deed of gift 

| of Gour Loll’s whole estate to his son Sham 


GE? | Doll. Whichever it was, it is adħitted that 
The Hon’ble H. V. Bayley and E. Jackson, | until the year 1262 Gour Loll remained in 
Fudges. i possession of that estate; and that in that 


| year his son Sham Loll having become of 
Deed of Gift—Will. age Gour Loll and his wife Hurrosoonduree 
i left théir house, and went on a pilgrimage 
to Brindabun. Sham Loll then obtained 


ge ì possession of the estate, and managed it 
Principal Sudder Ameen of Moorshedadbad, | oo) the date of his death in 1263. Shortly 


dated the 1st Octeber 1864. ‘after this took place, Gour Loll returned ` 
Case No. 6 of 1858. home, and it is shown that, not long after | 


Regular Appeals from decisions passed by 
Baboo Degumber Biswas Rat Bahadoor, 





disputes broke out between Gour Loll and 
the defendant Chunder Mohinee, widow of 





S @hunder Mohinee Dossee (Plaintiff), 


Appellant, Sham Loll; the result of the proceedings 
R taken in the summary department being | 
versus that the disputed deed was declared to be a. 

gift, Sham Loll to have obtained possession 

Hurrosoonduree Dossee (Defendant), | under that gift of his father’s estate, and 
Respondent. Sham Loll’s widow retained in possession. , 


Baboos Kishen Kishore Ghose, Dwarkanath | The GE eg Si to set aside as ae 
Mitter, Sreenath Dass, and Banee Madhud | Œ orders, and the main pon G te 
Banerjee for Appellant. the construction to be put upon Gour Loll s 

deed of the 3rd Sfabun 1255. 
Baboos Chunder Madhub Ghose and Unnoda| The following is a translation of that 
Pershad “Banerjee for Respondent. deed:— * 
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To the abode of all felicity. 

Hurrosoonduree Dossee. l 

This willeis executed by Gour Loll Singh 
to the following effect: that you are my 
wife; that, as no child is born of you, and 
as there is no likelihood of your bearing any 
child, I have, with a view* to presetve the 
‘lineage, adopted Sham 
Loll Sing as my son, 
performed. the ceremo- 


* Original unintel- 
ligible, 
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properties, real and personal, by sale or gift, 
ceases to exist. On these conditions I exe- 
cute this will. Zhe end. 

The plaintiff relies upon the distinct state- 
ment by Gour Loll in this deed, that it is a 
“WILL,” repeated three times over, and 
upon the fact that it makes over to Sham 
Loll the whole of Gour Loll’s property, in- 
cluding his house, household utensils, clothes, 
and, indeed, everything which he possessed. 


nies, &c., of “ Kurnobed” and “ Pootreshtee,” | It is said that it is impossible to suppose 
and, having celebrated his marriage, have ‘that Gour Loll, a person at the time in a 
been giving him education; that, although | sound state of health, and not very old, 
after my demise there is no other heir to my , should, without any reason, divest himself of 
moveable and immoveable properties than. every article of property in his possession 
yourself and the minor adopted son, yet,:in favour of a mere child; whereas it is 
considering it proper to make a disposition quite consistent with the ordinary acts of a 
of my real and personal properties, $ e., to, Hindoo gentleman that he should make a 


make known my will, I do of my own 
accord, and without any persuasion, execute 
this will on the following conditions: That 
my rent-bearing and rent-free lands, zemin- 
dary and putnee talooks, tanks, gardens, 
different descriptions of jummas purchased 
and held in jote, dwelling-houses, pucka and 
thatched houses, &c , monetary transactions, 
&c., gold and silver ornaments, and ornaments 
set with precious stones, silver-laced, woollen 
clothes, &c., brass, bell, metal, copper, &c., 
utensils, furniture, and cash, &c., all and 
every property situated in whatever district, 
belong to the said minor adopted son; that, 
until he attains majority, from this day, you 
will, as guardian, look after and manage the 
affairs of the properties, real and personal ; 
that, on the said adopted ‘son’s attaining 
majority, he will hold, enjoy, and appropriate 
from generation to generation all the above- 
mentioned properties with power to dispose 
of the same by sale or gift; and will maintain 
the rites and worship of the gods of my 
ancestors and ceremonies for the benefit 
of the souls of my forefathers ; that if, on the 
said son’s attaining majority, he does not 
agree with you, you will get from the said 
adopted son, on the whole, Rupees 30 per 


mensem for your daily expenses, and those of . 


pilgrimage ; that the ornaments which you 
have for your use are yours; that, besides 
this, you have no concern whatever with ‘the 
above properties, &c.; that if, by God’s 
blessing, a son is born of your womb, and if 
he remain alive, then a moiety of the above 
real and personal properties will belong to 
the said adopted son, and the remaining 
half will be obtained by the son of (my) 


will to the effect that his son Sham Loll 
should take all his property after his death, 
as the inheritance would go to such son in 
ı due course of law. The clause also which 
. makes provision for a natural son being born 
, to him is read to us as proving that Gour 
' Loll still retained in his own hands the right 
of making further arrangements with his 
estate. It is pointed out that the deed con- 
tains no clause under which Gour Loli 
retained for himself even any monthly 
allowance as maintenance, though such an 
allowance is expressly assigned to his wife 
Hurrosoonduree. The oral and other docu- 
mentary evidence in the case is also adduced 
as proof that Gour Loll did not take any 
steps to make over this property into the 
‘name or possession of either Sham Loll or 
of Hurrosooduree who was appointed his 
guardian under the deed; but that he re- 
| mained, in fact, himself in possession for all 
beneficiary purposes. It is further urged 
that, even if the deed is in its purport one 
of “ 92/7,” that “gyt” was not carried out 
or completed. It may have been registered ; 
but the property given was not delivered 
over to the donee; and the gift, therefore, 
could, at any time, be re-called. Finally, very 
great reliance is placed upon the fact that 
the deed was executed on plain paper, which 
if correet, the deed was a “ zuz//,’’ whereas 
it would have been drawn out on stamp- 
paper, if the deed had been intended to take 
effect as a “ gift.” 

For the defendant, on the other hand, it is 
contended that the Aerm: of the deed have 
_to be looked to, and not the ame, which is 
i given to it; the more so as “ wills ” in the 


Joins; that in that cas? you will not get! European sense are not generally executed, 
the above monthly allowance; that from |or, understood by Hindoos; and that its 
this date my right to dispose of the aforesaid ! terms are precise ano distinct, As Gour Loll 
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therein divests himself of all right and inter- ` that he would have made use of some one 


est in ‘his whole property from the day on 


which he exscutes the deed, and adds a' 


-clause under which he deprives Himself from 


that day of all power and authority.to have 


any future dealings with that property. It 
is true, it is said, that there is a condition 
with the deed of gift, viz., that, in case of 


-another son being born, that son shall obtain , 


a half share of the property; but this clause ! 
does not deprive the deed of its character as ° 
a gift, but makes the gift conditional. The i 
deed being in favour of a minor son, there 
was nothing extraordinary in the fact that 
no special allowance was retained for the 
father’s maintenance, as the property would ` 
naturally still remain in the father’s hands ' 
Oo trust for his son; and it was, therefore, 
immaterial whether the father remained in 
possession or not. But the oral and docu- 
mentary evidence is referred to as proving 
that, about the time that Sham Loll came. 
of age, his father Gour Loll went away on 
pilgrimage to Bindrabun, and left Sham Loll 
in full possession of the whole estate; 
and that, on Sham Loll’s death, his widow 
took possession of that estate, and for some 
time retained possession without any objec- 
tion on the part of Gour Loll; and that 
the disputes which subsequently broke out | 
between them arose froma difference between ` 
Gour Loll and Sham Loll’s widow respecting 
the boy Gour Loll wished to be adopted as 
Sham Loll’s son. . 
It is certain that there is, on the face of 
this disputed deed, an ambiguity, and it js 
one which it is difficult to reconcile if the ‘ 
terms of that document alone are looked to. . 
The result of the interpretation which is to ' 
be given to the deed is most important to the 
two parties who are interested in it. If the 
deed is a “wz,” the plaintiff is entitled to 
the whole of Gour Loll’s estate. If the deed ' 
is a "ei ‘the defendant will take the 
whole of that estate. The deed on the one. 
band is described by the maker of it to be 
his “wil.” The word wil is repeated 


* three times ovér in the course of the docu- 


ment. We hesitate to hold that Gour Loll 
did not understand what he meant by the 
word ail We could not, under ordinary ' 
circumstances, concur in the argument that a 
gift is, in fact, an act of a person’s will, and. 
that Gour Loll used the word will in that 
sense. Gifts are far better known in this: 
country than wills, and are designated by spe- | 
cial vernacular words, such as Webba, Dan, &c. | 


of the vernacular terms which are ordinarily 
used for a gift, and not likely that he would 
have called his deed by the technical term 
of "soli" The plain paper on which it is 
executed is that proper for a “will,” and 


‘not that on which it would have been drawn 


up had Gour Loll intended by it to have 
made a “g7.” ‘The deed was formally and 
deliberately executed, and was taken to the 
Registry Office, and there registered, not as a 
"eut" but asa “will.” If we look to the 
surrounding circumstances as to the condi- 
tion of Gour Loll at the time the deed was 
executed, we can see at first sight no reason 
at all for him at that time to execute a gift of 
all his property in favour of a minor son, 
though it is quite intelligible that he should 
execute a will. i 
The reasons which are given in the deed 
for its execution do not assist us in deter- 
mining the disputed point. Gour Loll states 
that, although his son Sham Loll, as his 
adopted and only son, will, after his death, 
inherit his estate, still he considers it right 
to make a settlement of that estate. The 
words are consistent with the intention of 
making either a rz w:/2” or a “ gift,” though 
taken with the circumstances of Gour Loll 
at the time it would be more consistent with 
usual custom that the deed should be a will. 
Nevertheless it is possible that Gour Loll 
did intend to go out of the ordinary custom 
and to make *“ gift?” After expressing the 
intention to make a settlement, the deed 
goes on to state that Gour Loll writes his 
will that all the real and personal estate which 
he possesses belongs to his son Sham Loll. 
This sentence may be indefinite; but, if it 
stood alone, the word “will” used in the 
sentence would show that the gift conveyed 
In that sentence was a gift by way of will 
to take effect after Gour Loll’s death, In 
the next sentence, however, Gour Loll 
appoints his wife Hurrosoonduree to be 
“from that dou" guardian and manager for 
his minor son Sham Loll, and as such to take 
possession and enjoy the whole of his 
moveable and immoveable estate during 
Sham Loll’s minority; and adds that Sham 
Loll will take possession, and act as owner 
after he comes of age with full powers of 
alienation over the whole estate: and adds 
lastly that his (Gour Loll’s) authority to 
make any future sale or alienation of that 
estate no longer exists “from that day.” It 
is on these clause§ that the greatest reliance 


If Gour Loll intended by this deed to make a is placed to prove that the act of Gour Loll 
gift of his Whole estate? it is more likely was a gifty and there can be ng doubt that, 


ge 
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if it was not for the express declaration ‘that ` by denying the adoption, or in any other 
Gour Loll was then making his will, those | way, and he accordingly transferred by gift 
words could bear but one interpretation, or... to that adopted son his whole estate. He 
that Gour Loll was making a gift of all his : carried ont the formality of registering the 
property to take effect from that day. The ,deed; but he omitted to carry out the 
concluding sentence depriving himself of all! formality of registering that son’s name, or 
right over the property “from that day” is’ his guardian’s name, in the Collectorate, and 
quite irreconcilable with the usual notions of having it generally put forward to the 
under which a person makes his will. But world—acts which must have finally and for 
it is an ordinary and natural clause when a: ever putan end to any dispute upon the point. 
person makes a gift. It is, however, pointed out that, during 

Can this ambiguity be removed by examin- these seven years, two purchases of landed 
ing the circumstances of the family, or the estate were made by Gour Lall in the name 
acts of Gour Loll, either at the time he exe- j of Hurrosoonduree as his wife, and as the 
cuted the deed or subsequently ? Itis neces- į mother and guardian of Sham Loll, An 
sary that the evidence on this point should attempt has been made by Hurrosoonduree 
leave no doubt as to what was the intention to assert her title to these estates as pur- 


of Gour Loll at the time he executed the deed. | 
Qn the one hand, Gour Loll completed all : 
the formalities necessary to the perfecting of . 
his acts, if we are to understand that it | 


chased with her streedhun ; but there is no 
sufficient proof of this, and there seems no 
doubt that Gour Loll purchased these two 
estates with the profits of the general estate, 


was a will. He had jt formally and duly | and placed them in the name of Hurrosoon- 
registered in the public Registry Office of duree as manager and guardian for Sham 
the district as his will. On the other hand, : Loll with reference to the terms of the deed 
the formalities which might have attended which is now in dispute. It was not a 
an act of gift. were not fully carried out.: mere benamee purchase in his son’s or wife’s 
The real property was not transferred into: mame, but must have had special reference 
the name of Sham Loll or of his alleged ' to this deed, as there is the peculiarity that 
guardian Hurrosoonduree, and their names he styles his wife Hurrosoonduree, manager 
were not registered in the books of the; and guardian of Sham Loll, while he (Gour 
Collector *of the District, and it is not Loll), the natural manager and guardian, 
shown that during the subsequent seven years | was alive. These purchases then show that 
Hurrosoonduree, as manager for Sham Loll, ' Gour Loll, at the time he made them, cone 
exercised acts of ownership, or was put for- sidered that the provisions of the deed in 
ward to the world as guardian on the part of question before us had come into effect, and 
Sham Loll as the proprietor ; but it is admit- | that, although he was in nominal possession 
ted that Gour Loll remained in possession. of his estate, he was acting as trustee for 
There is no reason to suppose that, after the . Hurrosoonduree and Sham Loll; and they 
execution of this deed, and during the next; consequently afford the strongest evidence 
seven years, any reason existed for any/ that Gour Loll did intend, by that deed, to 
change of mind or of intention in Gour Loll: execute a gift of his whole estate in favour 
towards his son Sham Loll. In all these} of his minor son. Construing the deed by 
seven years, Gour Loll continued, notwith- | the conduct of Gour Loll, we hold this act of 
standing this deed, to act as if he were the | Gour Loll to be more convincing proof of his 
owner of the property. It is said that during | intentions than the conduct which is relied 
those seven years he acted as trustee for' on to prove that he intended to execule a 
his son, and, even if he did not, that the law | will which consists mostly of omissions to 
will look upon him in the light of a trustee. ' act. The circumstance that*Gour Lolf went 
This may be the case, if we are quite | away with his wife on pilgrimage to Brinda- 
satisfied that Gour Loll did execute a deed of ' bun at the time when Sham Loll came of 
gift. But, in judging of his conduct as| age, when taken in conjunction with the 
proving that he did execute a deed of gift,, peculiar terms of the deed, makes it 
it cannot be said that his conduct, as far as extremely probable that it always had been 
we have yet seen it, is proved to have been; Gour Loll’s intention to leave the country, 
consistent with any- such intention. If the} and thus allow Sham Loll to become the 
defendant’s contention ‘is correct, Gour Lol owner of the estate when Sham Loll had 
wished to make such @ settlement of his ' reached the age at which he could legally act 
property as would prevent his more distant | as owner and proprietor, and it furnishes a 
relatives interfering with his adopted son | reason for Gour Lell’sextraordifiary conduct 
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in executing a deed of gift, and not a wil in Although, then, if we looked only to the 
favour of his son. In the course of the year, ,four corners of the disputed document, we 
after Gour Loll went on pilgrimage, his son, : might have some difficulty in $atisfactorily 
Sham Loll, died. His widow, the defendant interpreting it, still, when we consider it in 
Chunder Mohinee, then put forward in the į connection with the acts and conduct of 
Judge’s Court a claim to a certificate to the ' Gour Loll from the time of execution until 
estate of Sham Loll, She then filed the ‘the time when he quarrelled with Sham Loll’s 
deed in dispute, and a second deed which she , widow as showing his intention, we think 
alleged had been executed by her husband, ' that Gour Loll did intend by. that deed to 
Sham Loll, which recited the prior deed, and ' put in force the clauses under which he 
stated that, under the terms of that prior made Sham Loll owner of all his estate 
deed, the whole estate of Gour Loll then! from the day on which the deed was 
belonged to Sham Loll, and went on to will | executed ; and that, although he styled that 
it in favour of any son whom Sham Loll’s ` document a will, he then and there virtually 
widow might thereafter adopt. There is made a gift of his estate. He may not then 
evidence to prove that Gour Loll reached his have at all contemplated, and probably did 
home from Brindabun a month before Sham | not contemplate, the death of his son Sham 
Loll’s widow obtained this certificate, and it, Loll during his own lifetime, and he might 
is extraordinary that Gour Loll should not possibly have acted otherwise had he con- 
then have raised any objection, if not to the {templated it. We must, however, accept his 


granting of the certificate, at least to the 
construction put upon the deed now in dis- 
pute in the will of Sham Loll, if Gour Loll 
then looked upon that deed as a will, and not 
asa gift. The deed in question, if a will, 
had become null and void by the death of 
Sham Loll ; but Sham Loll had treated it asa 


act with all its consequences, one of which 
is that Sham Loll’s minor adopted son is 
entitled to obtain possession of this estate 
in priority to Gour Loll’s second adopted son. 

With reference to the argument that the 
delivery to the donee Sham Loll by Gour 
Loll was not complete, we are of opinion 


deed which was in full force as a gift while 
his father was alive, and under which he had 
acquired rights over the ancestral estate 


that the purchasers of the landed estate above 
alluded to show that the delivery was com- 
pleted, and that Gour Loll, in remaining in 
which he willed away ` and his widow was ` possession, held such possession as trustee 
treating it as a deed of gift still in force . for Sham Loll. 
after Sham Loll’s death. If Sham Loll and Undér these circumstances, it only remains 
his, widow had put a construction on the: for us to confirm the decision of the Princi- 
deed which Gour Loll did not intend it to’ pal Sudder Ameen, and to dismiss this appeal 


bear, we should expect that Gour Loll would ' 
have then and there come forward and stated , 
that his document bad. been misconstrued. ` 
So far from this being the case, however, we 

find from the evidence that Gour Loll not. 


with costs. 


The 15th August 1865. 
Present / 


only remained silent, but also for a time as. The Hon’ble W. Morgan and Shumbhoonath 


sisted Sham Loll’s widow in carrying out the ; 
directions of her husband’s will in obtaining 
an eligible son to adopt ; and, in doing this, 
we cannot but consider that he adopted, in, 
the fullest extent, the interpretation which | 
Sham Loll and Sham Loll’s widow had put: 
upon his deed.” Gour Loll’s conduct at that ` 
time was, we think, only consistent *with the ; 
fact that this deed, now in dispute, was a! 
gift, and- zot a will. Shortly after this, 


t 


Pundit, Judges. 
Case No. 1100 of 1865. 


' Jurisdiction (of Civil Court)—Ejectment of 


Tenant by Landlord. 
Special Appeal from a decision passed by the 


Fudge of Dacca, dated the 26th January | 


1865, reversing a decision passed by the 
Princtpal Sudder Ameen of that District, 
dated the 18th May 1863. 


disputes broke out between Gour Loll and! Kishen Jeebun Roy and others (Plaintiffs), 


_Sham Loll’s widow, apparently because they ! 
could not agree in the boy who was to be 
affiliated by adoption to “Sham Loll. The 
subsequent conduct of Gour Loll cannot, : 
therefore, be taken into cénsideration as in- : 
dicating his previous intention when he exe- 
cuted the deed. , : S 


e’ 


Appellants, 
versus 


Mr. W. Ramey (Defendant) and others 
(Objectors), Respondents. 


Baboo Debendro Narain Bose for 
g Appellants. 


í 


t 
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No one for, Respondents. | Baboos Gopal Lall Mitter and Kissen Dyall 
d 
Where the relationship of landlord and tenant is ad- Koy for Respon ents 


mitted by the flaintiff, if he does not choose to proceed | 
under section 25, Act X. of 1859, his right to sue in the 
Civil Court is not barred. 


To entitle aparty to come in under section 230, Act. 
VIII. of 1859, by petition, and have his case tried in like 
, Manner as if he had paid full stamp-duty on a regu- 


SE | lar plaint, he must prove that he was in possession of 
Tue plaintiff sues for khas possession ON: the land in suit, and was dispossessed by another party, 


- the ground that the defendant: has, in col- | alleging the land to form part of land decreed to him, 
lusion with an Ameén, caused his name a | 
inserted in the measurement papers as hold- ı , ee 
ing certain lands which he GC held. The special appeal are three : 
Court of first instance found the fact for the rst.— That the Lower Appellate Court 
plaintiff. The Lower Appellate Court, neither , should have tried the Tespective titles of the 
on the allegation of the plaintiff, nor on the , Parties, as the plaintiff's petition under section 
finding of the Court of first instance, was | 230 Act VIII. of 1359, had been accepted as 
justified in holding that the special appellant | 4 plaint, and registered as for the purposes of 
cannot sue in the Civil Court. Ina case where | 4 regular suit. 
the relationship of landlord and tenant is: 2d.—That the Lower Appellate Court 
admitted by the plaintiff, if the latter does not: had overlooked a portion of plaintiff's evi- 
choose to proceed under section 25, Act X. denc2, and had given no sufficient reasons 
of 1859, before tne Revenue Court, his right» for its finding. 


to come to the Civil Court is not thereby. srd, nat the Judge had held defendant 
barred. If the defendant IS im possession bad more lands than he was entitled to, 
merely by collusion, and not as tenant, the put nevertheless did not give plaintiff a 
Civil Court has jurisdiction just as it has in | decree for the excess. 
any case against a stranger who without ; Now, sections 230 and 231 are these :— 
right trespasses or intrudes upon land. Gant olf 

The case is remanded to the Lower Appel- ; WEE Ce 7 any person other than 
late Court to try on the merits the appeal e defendant shall be dispossessed of any 

Aine bekie] land or other immoveable property in execu- 

pending before it. Ka 
“tion of a decree, and such person shall dis- 
“pute the right of the decree-holder to dis- 
' “ possess him of such property under the decree 


THE grounds taken in this petition of 





The 15th August 1865. - “on the ground that the property was dnd 
“fide in his possession on his own account, 
S Present: “or on account of some other person than 


i the defendant ; and that it was not included 
The Hon’ble H. ` GE and E. Jackson, ' «jp the decree, or, if included in the decree, 
udges. 


“that he was not a party to the suit ia 
Section 230, Act VIII. of 1859—Procedure if |‘ Which the decree was passed, he may apply 
person dispossessed of immoveable property ' “to the Court within one month from the 
dispute the right of decree-holder to be put‘ * date of such dispossession; and if, a‘ter 
into possession of such property, . “examining the applicant, it shall appear to 
Case No. torr of 1865. i “the Court that there is provable cause for 


, “making the application, the application 

Special Appeal from a decision passed by © shall = EA and EE a suit 
Mr. E. G. Birch, Fudge of Moorsheda- | « between the applicant as plaintiff, and the 
bad, dated the d 7th February 1865, afirm- | “ decree-holder as defendant; and the,Court 
ing a decision passed by the Sudder le hall proceed to investigafe the matter in’ 
Ameen of that. District, dated the 16th | © dispute in the same manner and with the 
December 1864. 


“like powers as if a suit for tae property 
Neel Madhub Dutt (Plaintiff), Appellant, ' “had been instituted by the applicant against 


| * the decree-holder,” 








VETSUS 


ee | Section 231.— The decision passed by 
Radha Mohun and Nawab Nazeem of Ben- , “the Court under either of the two last 
gal (Defendants), Respondents, sections shall be of the same force as a 


: “decree in an ordinary suit, and shalle be 
Baboos Mohinee Mohun Roy, Anund Chun- |“ subject under the rules applicable to ap- 


der Ghosal, and Chunder adhub Ghose ! "Deals from decrees ; and no fresh suit shalj 
for Appellants, ‘be entertained ta any Cour? beuvgen the 
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“same parties, claiming under them in re- 
“ spect to the same cause of action.” 

The first Court held that plaintif had not 
‘Proved his possession and dispossession, but 
that limitation barred the suit: and the first 
Court expressly decreed the case as one 
barred by limitation. 

The decision on appeal by the Judge was 
as follows :— 

“The lower Court should not have en- 
“ tered into the question of limitation, which 
“ could not arise in a case of this descrip- 
“tion, where the first point to be considered 
“was whether the plaintif was entitled to 
“come into Court under section 230 of Act 
“VIII. The Sudder Ameen has decided 
“that issue against the plaintif, and he 
“should have confined himself entirely to that 
“issue. So much of the decision as decides 
“the point of limitation is reversed, As 
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“regards possession, I think that the ap- | 
“pellant has failed to establish it, and is, , 


“therefore, not entitled to come into Court 
“ under section 230. 

“I considered that the appellant has no 
“locus sitandi under section 230, as his 
‘possession of the land in dispute is not 
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every party to come in.with all the benefit 
of having his case tried in all respects as 
a regular suit without any of the costs and 
trouble of one. The law certainly contem- 
plated this relief only in the very exceptional 
class of cases here specified, and, therefore, 
full proof that she party was in possession, 
and had been dispossessed, which is the basis 
of his cause of action, is indispensable. 

In this view we are of opinion that, as it 
has been found as;a fact by the lower Courts 
that plaintiff had not possession of the land 
in suit from which he alleges he was dis- 
possessed improperly by the party alleging 
it to be his land under a decree, plaintiff 
cannot obtain a decree under the purview 
of section 230, Act VIII. of 1859. We con- 
sequently think that the Judge was right 
in holding that the first Court should rot 
have gone into the question of limitation at 
all, or decided the case on that point. 

On this ground we see no reason to admit 
this special appeal. We accordingly dismiss 
it with costs. 
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The 15th August 1865. 


mm 


“proved. The question of limitation is left , 


“an open question, and, with the reversal | Present : 

“of so much of the Sudder Ameen’s deci- S 

“sion as relates to limitation, I uphold: Ing Hon'ble H. V. Bayley and E. Jackson, 
“ the rest of the order, and dismiss the appeal Judges. 


“with costs.” , 
The plaintiff appealed specially against this 
decision on the grounds before set forth. 


It was also urged before us that limita- ; 


tion could not apply, and that the question 
of the identity of the land had’ not been 
duly enquired into. 
these grounds were not pleaded before the 
Lower Appellate Court, and we do not see 


any sufficient reason in this case to admit. 


them at this last stage, contrary to the ordi- 
dary rule. 

After a full and careful consideration of 
the lasy cited, and of the arguments of Coun- 
sel, we are of opinion that the terms of sec- 
tion 230, Act VIII. of 1859, provide that a 
party who shall have proved himself*to have 
been in possession of the lands in suit, and to 
have been dispossessed by another party, 


alleging that the land forms part of land de- | 


creed to him, can come in by means ofa 
petition, and have his case tried in like man- 
ner as if he had paid ful stamp duty on a 
reglar plaint. 

Moreover, if this were not the correct view, 


the mere allegation of possession and dis- ' 


Hindoo Law of Inheritance —Widow —Conver- 


| sion of, to Mahomedanism before marriage 


i with a Mahomedan. > 


Case No. 1243 of 1865. 


But it is admitted that ` 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Tipperah, 
dated the 16th February 1864, reversing a 
decision passed by the Moonsiff of that Dis- 
trict, dated the 1st Seplemoer 1864. 


Gopal Singh (Plaintiff), Appellant, 
Versus 


Dhungaz2e and others (Defendants), 
Respondents. 


Baboo Roopnath Banerjee for Appellant. 
Baboo Khe:ternath Bose for Respondents. 


The Hindoo Law disentitling a widow to inherit, on 
re-marriaye and marriage witk a Mahomedan, does 
not apply to a widow who became a Mahomedan before 
her marriage wth a Mahonedan, According tə the 
principle laid down by section 3, Act XXI. of 1858, and 
section 9, Regulation VIL., 1832, conversion dozs not 
involve forfeiture of inMerita ce. 


In this case, plaintiff sued for possession 


possession wĝuld, sufiee mp enable any and of certain property by rigat, of jaheritance 


= 
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as next heirs to a deceased male Hindoo. | Maharanee Indurjeet Koonwur (one of the 


Plaintiffs alleged that the widow of the said 
Hindoo was disentitled to inherit, and doubly 
so, because not only had she re-married, but 
had intermarried with a Mahomedan. 

The defendant, the widow, claimed, as 
widow, to have a superior title to the plaint- 
(fe, who were admittedly but reversioners 
after the widow, had she not re-married. 

The first Court held that, under Hindoo 
Law, re-marriage and with a Mahomedan 
disentitled the widow, and relied on section 
2, Act XV. of 1856, in Support of his view. 

The Lower Appellate Court, however, 
finding as a fact that the defendant was a 
convert to Mahomedanism Je/ore she re-mar- 
ried with a Mahomedan, held that the Hin- 
doo Law did not apply to her, and that, under 
section 9, Regulation VII. of 1832, the de- 
fendant’s conversion should not affect any 
title to property which she might have by 
inheritance or otherwise., 

Plaintiff appeals specially against this deci- 
sion, and there is, in fact, but one plea, viz., 
that the defendant, by conversion, re-marriage, 
and marriage with a Mahomedan, loses all 
her rights, both by Hindoo Law and with re- 
ference to section 2, Act XV. of 1856. 

We are clearly of opinion that the Hindoo 
Law will not apply to the defendant, as it is 
found as a fact that, when she re-married, 
she was not a Hindoo, but a Mahomedan. 

We are equally clearly of opinion that the 
real: principle to be kept in view is that of 
equity and®good conscience under section 3, 
Act XXI. of 1858; and that, under this 
principle, and that laid down in section o, 
Regulation VII. of 1832, conversion should 
not involve forfeiture of inheritance. 

In this view, we see no reasonable ground 
to reverse the decision of the Lower Appellate 
Court, and we accordingly dismiss this 
special appeal with costs. 


The 15th August 1865. 
Present: 
The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 
Subsisting Lakheraj tenure— Definition of. 
Case No. 1381 of 1865. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Behar 
daled the roth March 1865, affirming a 
decision passed by the*Sudder Ameen of 
thai District, dated the 8th September 
Zéi Ga V 
Vol, IL, 


Defendants), Appellant, 
. Versus i 


Ramnath Singh (Plaintiff) and others 
(Defendants), Respondents. 


Mr. J. Baptist for Appellant. 


Baboo Unoocool Chunder Mookerjee for 
Respondents. 


By “a subsisting lakheraj tenure ” is meant one 
which existed before the 1st December 1790. 


In this case, the remand order of this 
Court of the zoth December 1864 was that 
the lower Appellate Court should find: “Is 
“there, or is there not, a subsisting lakheraj 
“tenure?” Now, “a subsisting lakheraj 
“tenure” is one, the existence of which 
before the 1st December 1790 is shown 
(vide decision of Gudder Dewanny Adawlut, 
15th April 1861, and the decision there 
reviewed). 

The ground of special appeal is that this 
fact has not as yet been found. We are 
obliged with great reluctance to admit, with 
the consent of the pleader of the opposite 
party, that this is so, ois, the fact of there 
being a subsisting lakheraj or not, on or be- 
Jore ist December 1790, is not found by the 
lower Appellate Court. The case must be 
remanded to be re-tried accordingly. 

We request this Principal Sudder Ameen, 
Baboo Gobind Chunder Shome, will be more 
careful in future in carrying out such orders 
of remand. Issue precept for the case to 
be taken up and decided within one month. . 


The 15th August 1865. 
Present: 
The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Summary order for execution of decree— 
Contribution. e 


Case No. 40 of 1865, e 


Applicakion for review of judgment passed 
by Fustices Bayley and Macpherson, on the 
19th December 1864, in Regular Appeal 
No. 253 of 1864. 


Nund Coomar Singh and others 
(Respondents), Petitioners, 
: Versus j 
Gunga Pershad (Appellant), Opposite Party. 
Mr. G. C. Pan for Petidoners. 
i © 33." 
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Baboo Dwarkanath Mitter for Opposite 
Party. 


, A summary order of an inferior Court for the execu- 
tion of a decree may be conclusive as between the de- 
cree-holder who obtained it and those against whom it 
was made, but it is not necessarily so against the latteras 
between themselves only. Such an order has not oe: 
cessarily the same effect, so far as contribution is con- 
cerned, as if it were the original decree in the suit. 


In 1860, the holder of a decree nearly 20 
years old applied for, and obtained. from the 
Zillah Court an order that execution should 
issue against the heirs of Luchmee (the 
present petitioners) and the heirs of Utum 
(the opponents). The Court made the 
order; it was not appealed against; and 
execution for the whole amount remaining 
due under the decree was issued and had, 
but against the heirs of Luchmee only. The 
latter then sought to recover contribution 
from the heirs of Utum, instituting for that 
purpose the suit-in which the present appli- 
cation is made to us. 

We have held (and, as we still think, right- 
ly so) that the heirs of Utum, at the time 
execution was sought against them, were in 
no way liable under the original decree, 
owing to certain transactions subsequent to 
that decree ; and that, therefore, the heirs of 
Utum were not liable to contribute. The 
heirs of. Luchmee now pray for a review of 
our judgment, on the ground that the order 
of the Zillah Court, granting execution, is 
conclusive-for the purposes of this suit; that 
this Court cannot now enter into the ques- 
tion of the propriety of that order; and 
that, therefore, our judgment, which is 
based on our opinion, that execution ought 
not to have been granted against the heirs of 
Utum, is wrong. 

We see no reason to interfere with our 
judgment, so far as this point is concerned. 
The order for execution has not, as has been 
contended, exactly the same effect, so far as 
contribution is concerned, as if it were the 
original decree made in the suit. It is miere- 
ly a summary proceeding, which may be con- 
*clusive as betwten the decree-holder who 
obtained it and those against whom it was 
made, but which is not in any degree con- 
clusive against the latter as between them- 
selves only. Such an order has no further 
effect than to enable the decree-holder to 
executé his decree in the manner ordered. 
When one defendant has been compelled to 
pay, under such an order, the law will not 
necessarily presume that the payment was 
made at the request of the other, and an 
action for coiMribution ie founded on the pre- 
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sumption that the payment by the one was 
made at the request of the other. 

It is also urged that Utum isenot shewn 
to have given any consideration for the ar- 
rangement by which he was relieved of his 
liability under the original decree; and that 
the heirs of Utum have, in the present suit, 
always denied that the arrangement in ques- 
tion ever was made at all. But it is now 
practically immaterial whether Utum did or 
did not give any valuable consideration, for 
the benefits he derived under the arrange- 
ment. And, as regards the denial, it is cleat 
that the arrangement was in fact made, and 
that the very protracted and confused litiga- 
tion which has been carried on between the 
parties has throughout had relation to that 
arrangement, however much the heirs of 
Utum may in the present suit have chosen 
to deny its existence. 


The 16th August 1865. 
Present: 


The Hon'ble W. S. Seton-Karr and E. Jack- 
son, Judges. 

Suit for possession by two rival ryots claim- 

ing under different Pottahs from same Zemin- 


dar—Failure of Pottah—Adjudication of claim 
to occupancy. 


Case No. 1225 of 1865. 


Special Appeal from the decision passed by 
the Principal Sudder Ameen of Rajshahye, 
dated the 31st December 1864, reversing a 
decision passed by the Moonsiff of that 
District, dated the 5th September 1864. 


Bydnath Shaha (Defendant), Appellant, 
VE SUS 


Jadub Chunder Shaha (Plaintiff), 
Respondent. 


Baboos Issur Chunder Chuckerbutly and Shib 
Chunder Moojoomdar for Appellant. 


Baboo Mohinee Mohun Roy for 
Respondent. 

In a suit for possession by two ryots claiming under 
different pottahs from the same zemindar, when the de- 
fendant’s pottah fails, he still has a right to have a ju- 
dicial determination of his claim to occupancy. ` 

We are unable to cpngur with the Prin- 
cipal Sudder Ameen in holding that, when 
the defendant’s pottah was rejected, he 
became deprived of all right to the deter- 
mination of his claim of occupancy. The 
point of possession or occupancy was fairly 
one which» should have been the subject 
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of enquiry after the failure of the poitah, 


because the defendant had distinctly raised 
itin his answer, and had evidently pleaded it 
in appeal. The case reported at page 87, 
Volume II. of the Revenue and Police Jour- 
nal, is clearly in point (Buddinath Tewaree), 
in which the learned Judges ruled that 
a right of occupancy or possession was 
Clearly a point to be tried when pleaded, even 
though the pottahs had been rejected. The 
case reported at page 2 of Act X. Rulings 
of the Weekly Reporter, Volume II., does 
not seem in point (Mirza Nadir Beg), for 
there one Judge was of opinion that the 
whole transaction was a fiction. 

In this present case, two ryots are claim- 
ants under different pottahs from the same 
zemindar,, When the appellant’s pottah fail- 
ed, he still had aright to have a judicial 
determination of his claim to occupancy. 

The case is remanded for a determination 
on this point only. 


The 17th August 1865. 


Present: 
The Hon’ble W. S. Seton-Karr and E. Jack- 
S son, Judges. 


Jurisdiction—Suit by Zemindar to try valid- 
ity of pottah put forward by tenant in a suit 
for damages against plaintiff's ijaradar, and 
declared By plaintiff to be a forgery. 


Case No. 1319 of 1865. 


Special Appeal froma decision passed by 
the Fudge of Rajshahye, dated the 17th 
february 1865, reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 30th May 1864. 


Khobirooddeen and another (Plaintiffs), 
Appellants, 


VEF sus 


Kishen Dhun Chuckerbutty (one of the 
Defendants), Respondent. 


` Baboos Mohinee Mohun Roy and Grish 
Chunder Ghose for Appellants. 


Baboo Greeja Sunkur Mojoomdar for 
Respondent. 


A suit brought by a zemindar to try the validity 
of a pottah which had been opt forward by a tenant 
in a suit for damages against the plaintiff's ijaradar, 
and which the panti declared to be a forgery, is 
cognizable in the Civil Court. The pottah hav- 
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ing already been publicly put forward in a Court of ` 
Justice, the action is not premature. 


THIS was a suit brought by a zemindar 
o e the validity of a pottah which had 
been put forward by a tenant in a suit for 
damages against the plaintiff's ijaradar, and 
which the plaintiff declared to bea forgery. 
The Judge, on appeal, reversing the deci- 
sion of the Principal Sudder Ameen on the 
merits, has held that such a suit does not lie 
in the Civil Courts; and that, even if it could 
be brought, this suit was premature. 

The plaintiff appeals from this view of 
the Jaw. In support of the Judge’s finding, 
the respondent quotes the precedent at page 
223 of the Weekly Reporter, Volume I. 

On the general question as to whether 
such a suit will lie in the Civil Courts, we 
have no doubt that it does lie. Such suits 
have been always brought in the Civil Courts ; 
and such suits are nowhere in Act X. of 
1859 declared cognizable only by the Col- 
lectorate authorities. But it is said that 
there has already been a decision by a com- 
petent Court on the point between the par- 
ties. We have referred to that decision. 
We find that plaintiff, the zemindar, was no 
party to that decision. The issue was not 
as to the genuineness of the pottah, though 
the pottah was attested and received in evi- 
cence in that case. The precedent referred 
to by the respondent does not, therefore, 
apply. 

We think also that as this pottah had 
been already publicly put forward in a 
Court of Justice, it cannot be said that the 
action was premature under any circum- 
stances. 

We reverse the Judge’s decision, and re- 
mand the case for trial of the remaining 
points which have been raised before him. 


The 17th August 1865. 


Present: , 


| The Hon’ble W. S. Seton-Kårr and E. Jack-” 


i son, Judges. 


Limitation (Period of, not affected by Holi- 
days). 


Case No. 1311 of 1865. 


Special Appeal from a decision passed by 
the Fudge of Rajshahye, dated the 15th 
February 1865, reversing a deciston passed 
by the Principal Sudder Ameen of that 
District, dated the and July £864. 
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Messrs. S. E. Collis and T. B. Grant, Exe- | Mr. R. V. Doyna for Appellant. 


cutors to the estate of Mr. J. P. McKil- 
. Mr. R. T. Allan and Soho: Onoocool 
ligan, deceased (Defendants), Appellants, . Chunder Mookerjee and Unnoda Pershad 


Versus _ Banerjee for Respondent. 
Tarinee Churn Singh (Plaintiff), Suit laid at Rupees 9,060, 5 annas, 15 
Respondent, krans. ; 
` ] A mortgage executed by two Hindoo widows, having 
Baboos fe A Fee Kalee inet de to be invalid, cannot form the basis of 
' another suit. 
E | According to the Mitackshara Law, a conveyance or 
No one for Respondent. , transfer of joint property by one member of a family is 


Ge illegal without the consent of the other members. 
Under Act XIV. of 1859, a suit is barred by limitation | By the same law, widows have no part in their hus- 
where the time for its institution expires on a holiday. , band’s joint-estate; and the mere fact of the husband 
; Wis | having treated a property as his own, so far as to mort- 
Tus is a special appeal from a decision of | gage it during his life-time, is no sufficient reason for 


f the conclusion that the property was his separate pro- 
the J udge of Raj shahy e on the pomt of | perty, and, as such, descended to his widows. 


limitation, The Judge has held that the According to the same law, an estate cannot be 
suit is in time, as the last date on which the burdened with the debts of one of its joint-owners after 
plaint could be Bled Ws a ER and Hk | that person’s decease. l 
plaint was filed on the first open day of the , Tue plaintiffs in this case (appellant 
after the holidays closed. It is said ag a 
re Se of the Ge is erroneous. We | a eae 3 eerie i Sie e SE 
find that a Full Bench of this Court has, on GE of eae tie nade ope ee 
ee SE ee E 'Mussamuts Parbuttee and Moheshee Kooer, 
b ee een ane H widows of one Bhugwan Lal, under the 
| ie e EE | following circumstances. There is, we may 
} , | premise, no contention regarding the sum 
Courts to extend the time, as the presenti fent b Messrs. Macleod and Cox. It is 
Limitation Act does not admit of any exten- | adad by he tes dent thata Es 
sion on good and sufficient cause being shewn, rupees were EE although ECH 
We are bound to follow this decision of the ` question -has been pained. SE bc de apne 
Full Bench, and, reversing the decision of | appropriated by the widows 
the Judge, we dismiss this suit. ` To return however—On Bhugwan Lal’s 
The respondent, plaintiff, will pay all the , death, his widows, who would seem to have 
costs of the case. - taken out the usual administration certificate 
‘from the Civil Court, and to have acted as 
, his representatives, negotiated a loan from 
The 17th August 1865. ‘the appellants of 25,000 rupees, giving, as 
security, a zur-i-peshgee lease of Mouzah 
Chataslee, heretofore held by a Mahajun 
The Hon’ble G. Loch and F. A. Glover, ‘named Bunwaree Lal, and which was released 
Sudges. ! by that individual to Parbuttee and Moheshee 
ree ee ee ee i Kooer on receipt of 15,000 rupees. The 
Mitakshara Law J S. lease was executed on the 14th May 1860, 


Mortgages, Conveyances, or Transfers by)— : 
Their rights of Tale vtance= Separata owner- and under it the appellant confessedly took 


ship, (Proof of}—Liability of Estate for debts | and kept possession of the mouzah till the 
of deceased joifit-owner. year 1862, Kat 

e On the sth of April of that year, the 

Case No. 153 of 1865. , respondent Sudaburt " Pershad e 

Regular Appeal from a decision passed by | the plaintiff under a decree of Court, which 

the Principal Sudder Ameen of Sarun,' adjudged to him the mouzah of Chataslee 

daied the 6th February 1865. 1 and consequent cancelment of the zur-i-pesh- 

ER , gee lease, on the ground that the mouzah in 

Mr, Lewis Cosserat (Plaintiff), Appellant, | question formed part of the joint family 

i property, and, as such, fell to Sudaburt 

| Pershad as survivér of his relative Bhugwan 

Sudaburt_Pershad Sahoo (Defendant), | Lal, the widows under the Mitackshara Law 

fespondent, having no succession to such property, and 


Present: 


e versus 


ee, 


pe 
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being, therefore, ingompetent to make the 
alienation to appellants. 

The appellants, or rather one of them, 
Mr. Macleod, was a defendant in Sudaburt’s 
suit, but no appeal was preferred by him, 
and it was only when Sudaburt took out 
execution of his decree, and thereby ousted 
the zur-i-peshgeedars, that the latter came 
forward. Their objection was, however, 
rejected by the Judge on the 4th of De- 
cember 1863, and the decree-holder was 
allowed to take possession. Hence the pre- 
sent suit. 

The Principal Sudder Ameen has held the 
advance of 25,000 rupees by the appellants, 
and the application of money to the payment 
of Bhugwan Lal’s debts to be clearly proved, 
but has absolved Sudaburt Pershad from 
liability, on the grounds that the property 
made over to appellant was part of Bhug- 
wan’s joint estate which the widows had 
no right to meddle with, and that the 
debt was one personal to the widows, pay- 
able by them either from their own resources 
or from any separate property of Bhugwan 
Lals which might have come into . their 
hands. 

The appellants urge—(1.) That the zur-i- 
peshgee lease under which they held was 
not set aside by the decrees either of the 
Judge or of the High Court in Sudaburt 
Pershad’s case; and that, therefore, although 
they cannot, as mortgagees (the title of their 
mortgagors having been declared to be bad), 
claim to ‘recover manual possession of the 
land, they were still entitled to recover the 
balance of their advance from it. 

(2.) That, as 15,000 rupees of their 
advance went to release Mouzah Chataslee 
from a previous mortgage held by Bunwaree 
Lal, appellants are in the position of Bun- 
waree Lal’s assignees, and, as that person’s 
mortgage was acquired during Bhugwan 
Lal’s life, his property of any kind whatso- 
ever must be held liable. 

(3 ) That, even supposing their lien to be 
bad in law according to the Mitackshara, 
they are still entitled to equitable relief, as 
they advanced money on a property which 
had been publicly dealt with by Bhugwan 
Lal during his life-time as his own, and 
which all the world believed to be so. That 
they are bond fide purchasers for value 
- without notice, and are entitled to recover 
their money from the estate which was 
mortgaged to them. 

And, lastly, that, putting all other consider- 
ations aside, they advanced money which 
` was applied to the payment of Bhugwan 
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Lal’s debts, and that Sudaburt Pershad, as 
he takes the estate, must do so cum onere, 
and pay all debts found to be due. 

To these objections, it is repliéd by the 
respondents that, so far as the mortgage is 
concerned, the question is a res adjudicata, 
having been already disposed of by the 
decrees in Sudaburt’s case, and by the 
Judge’s order in the “execution” case. 
The alienation by Parbutee and Moheshee 
Kooer was set aside by those decrees. 

That the doctrine of caveat emptor must 
be applied to parties who choose to advance 
monies on invalid titles; that the title of 
the widows to alienate has been declared to 
be bad; and that the appellants, had they 
exercised due care and caution, would have 
discovered that they had no right to alienate 
the property. 

That, admitting the payment for the sake 
of argument to Bunwaree Lal, that person’s 
mortgage shows that the debt was incurred 
many years after the family ceased to be 
joint, and was, therefore, one personal to 
Bhugwan Lal, and could only be a burthen 
on his separate estate. g 

That, were it otherwise, the alienation 
by one member of a family of any part of 
the joint property is by Mitackshara Law 
invalid without the consent of all the mem- 
bers of the family. 

That appellants can in no shape be consi- 
dered Bunwaree Lal’s assignees; and that, 
even if they were, they would be in no better 
position than they are now. 

That, as Sudaburt Pershad did not take 
the estate as heir of Bhugwan Lal, but by 
lapse as survivor, he is not liable for the 
latter’s debts. 

And, lastly, that a joint proprietor of an 
estate under the Mitackshara Law cannot 
burthen that estate with his debts for any 
time subsequent to the ceasing of his own 
proprietorship at his death; the estate is 
absolutely and entirely free from the conse- 
quences of any debts contracted by him. 

With regard to the first objectidn, we 
think the finding of both decrees is sufffciently . 
clear. ¿The Judge says on the roth issue: 
“I hold that the deeds, executed by any of 
“the partners, Sunker Sahoo, Bhugwan 
“ Lal, or any others, are valid; and that the 
“transfer or alienation made by Parbutee 
“Kooer and Moheshee Kooer are good in 
“respect of the private estate of Bhugwan 
"Las, but are zot good in respect of any 
“part of the partnership property.” 

The judgment of the High Court on ap- 
peal did not touch,this part ef the Judge’s 

® e 
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. decree,nordidthepresentappellants object toit. 

And there can be no doubt, we think, that 
the meaning of the Judge’s order was to 
declare the mortgage, executed by Parbutee 
and Moheshee Kooer to the appellants, inva- 
lid, inasmuch as it referred to a portion of 
the property which had been declared to 
have been acquired prior to 1846, and was 
consequently “ joint.” 

This being so, the respondent’s contention, 
that the mortgage to the appellants, having 
been already declared to be invalid, cannot 
now form the basis of another suit, is, we 
think, well founded. The appellants treated 
with parties who had been declared to have 
no power to transfer the property in question, 
and by law their case is remediless. 

Then, with regard to the second objection, 
that appellants might, had they chosen, have 
taken over Bunwaree Lal’s mortgage, on 
paying him the 15,000 rupees, and so have 
had a lien on the estate good against all the 
world; and that they are, therefore, in this 
case entitled to be considered as Bunwaree 
Lal's assignees, inasmuch as it was their 
money that satisfied his claim and released 
the property. , 

Now, in the first place, we observe that 
the receipt of Bunwaree Lal expressly re- 
leases the lands of Chataslee to the widows ; 
no mention whatever is made of the ap- 
pellants in the document, nor any intimation 
given that the release-money was furnished 
by them. The deed isa simple release by 
Bunwaree Lall to Parbutee Kooer and Mohe- 
shee Kooer; and, although it passed into 
the appellants’ hands on the occasions of the 
second mortgage to him, cannot possibly 
operate as an assignment of the first mort- 
gage, which was absolutely paid off and 
discharged before appellants had any lien on 
the mouzah at all. 

But, even supposing, for the sake of argu- 
ment, that the appellants could be considered 
as the assignees of Bunwaree Lal, we do not 
see that their position would be in any way 
benefited. They would be in the same legal 
, difficufty asthey are now: for, by Mitackshara 
Law, the conveyance or transfer of joint 
property by one member of a family is illegal 
without the consent of the other members ; 
and, moreover, they could not, as assignees 
of Bunwaree Lal, plead, as they do now, that 
the equities of the case were in their favour: 
for there is nothing to shqw that Bunwaree 
Lal, took the mortgage dond fide for a valu- 
able consideration without notice. 

Then, as to these “equities,” the appel- 
lants plead that they greated with persons 
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who dealt with the prqperty as their own, 
and who were heirs of another person who 
had in his life time dealt with she property 
in like manner; that all the. world were 
deceived into supposing that mouzah Cha- 
taslee was the separate property of Bhugwan 
Lal; and that, therefore, appellants were justi- 
fied in advancing their money upon it. Cases 
have been cited, notably that of Honoonman 
Perghad, decided by the Privy Council, to 
show that oná fide purchasers for value, 
where the property had for a long series of 
years been treated by the vendors as their 
own, were protected. 

None of these cases, however, are of a like 
nature with this. No doubt, where estates 
ate held benamee, and the benameedars have 
for a series of years given themselves out as 
the real owners, and have exercised all the 
rights of ownership, a dond fide purchaser 
for value without notice would, in accordance 
with the precedents quoted, receive an equita- 
ble consideration; but this case is, in our 
opinion, very different. The mortgagors were 
widows, a circumstance in itself that ought to 
have made the appellants cautious. By the 
Mitackshara Law which prevails in that dis- 
trict, widows have no part in their husbands’ 
joint estate, and the fact of Bhugwan Lal’s 
having treated the mouzah of Chataslee as 
his own, so far as to mortgage*it during 
his life-time, was not a sufficient reason, 
we think, for prudent men to jump at once 
to the conclusion that the mouzah was 
the separate property of Bhugwan Lal, 
and, as such, descended to his widows. Many 
cases might be cited where one member of 
a family is the only apparent owner, and 
has conducted in his own name all the joint 
transactions; and it has been frequently held 
that the mere fact of a person treating 
property as his own is no sufficient proof of 
absolute and separate ownership. We may 


“observe, in connection with this part of the 


argument, that this is the first time that 
such a plea has been advanced, In the plaint, 
there is nothing said about due care and : 
attention, or that the appellants had en- ` 
deavoured to satisfy themselves by proper 
enquiries that the property belonged to 
Bhugwan Lal’s separate estate. Whilst the 
records of old cases between members of the 
family, in which this mouzah as well as 
others were contésted, ought to have shewn 
them how unsafe such a deduction was from 
such premises. 

Taking all the circumstances of the case 
into consideration, and holding it proved that 
the appellant did advance the money as’ 
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stated, we do nct think that they were justi-| And if a joint tenant, such as Bhugwan 
fied in treating with the widows, or that 


Lal was, had no power to raise money by 
there was any sufficient ground for their alienating his own share even of the joint 
believing that the property belonging to them. | estate during his life, it seems to follow 
They must suffer from their own want of! naturally that he could not burthen that 
caution in buying from those who had no: share with the payment of his personal 





title. 


We come lastly to the appellant’s conten- 
tion that, setting aside the mortgage and all 
rights derivable from it, they are entitled 
to recover their money from Sudabert Per- 


shad as creditors of the estate to which he 


has succeeded, 


It being proved (and we are not disposed 
to question the lower Court’s finding on this 


liabilities after his death. His co-sharers had 
a vested right in that share, and were 
entitled to receive it free and unencumbered 
of everything except debts incurred for the 
benefit of all the partners. 

Personal debts must, by the law we are to 
administer in this case, follow personal and 
Separate assets, and the widows only there- 
fore are liable. It is stated in the pleadings, 


for the benefit of Bhugwan Lal’s estate, and | 


were actually paid to his creditors, Sudaburt, 


Lal left considerable separate property which 
his widows now hold. If that be so, the 


ag heir of that estate, is liable to the extent | 2PPellants will be able to recoup themselves; 


of the assets that have descended to him. 


but in any case we think that Sudaburt 


Pershad is not liable as heir for the personal 
debt of his co-sharer Bhugwan Lal. 

We, therefore, dismiss this appeal with 
costs. 


The debts, to the payment of which the 
25,000 rupees were applied, were all contract- 
ed by Bhugwan Lal after the family became 
separate, atter 1846, that is, and were, there- 
fore, personal and not joint liabilities, and the | 
question that remains is, can an estate, accord- | 
ing to the principles of Mitackshara Law, 
be burthened with the debts of one of its Present : 


joint owners, after that person’s decease ? | The Hon’blé C. B. Trevor, Officiating Chief 
The precedents that have been quoted Io" Fushice, and the Hon’ble G. Campbell, 
us do not appear ' Fudges. 

to touch the ques- ' 
tion. They all re-" Suit under section 230, Act VIII. of 1859, by 

' person dispossessed of immoveable property 
disputing decree-holder’s right to be put into 
possession thereof—Possession—Title. 


The 17th August 1865. 


Select Reports, Vol. IV., p. 161. 
Ditto Vol. 1V., p. 71. 
Ditto Vol. V., D 164, 


e late more or less 
to the dogma that, under the Mitacksha- 
ra Law, alienations by one of the family 
are invalid unless with the consent of the 
Other members; and one of them (Agra | 
Sudder Dewanny Adawlut, 1864, page 299) | 


lays it down that alienation of joint property, sal S 
l , udder Am the 24-Pergunnahs 
even to the extent of the alienor’s own share, pay g een of the 2g-Lers ; 


is invalid without such consent. dated the goth January 1865. 
But, although these cases do not actually | Nugendur Chunder Ghose (Plaintiff), Ap- 


Case No. 135 of 1865. 


Regular Appeal from a decision passed by 
Baboo Koylash Chunder Deb Roy, Prin- 


—— gegen 


provide for the circumstances now before us, pellant, 

we think that they do lay down, though | i 
indirectly, the principle to be followed. By! Mi 

the Mitackshara Law all members of (er Ram Comul Mundul and othérs (Defendants), 
joint family have a continuing interest in the e Kes pondents. 


whole of the family estate ; one member can- 
not alienate even his own share without the 
consent of all; and nothing but the most 
urgent necessity legalizes any transfer to 
third parties. Each member has a life- 
interest and no more in the property—an 
interest which he can neither give away 
during his life-time, nor «will away after his 
death, but which must go to the survivors 
of the joint family. 


Baboos Onoocool Chunder Mookerjee and 
Kajendir Misser for Appellant. 


Baboos Dwarkanath Atitter, Unnoda Per- 
shad Banerjee, and Mohesh Chunder 
Chowdhry for Respondents. 


In a case under section 230, Act VIII. of 1859, 
not only must the plaintiff, 7. e., the person dis- 
possessed of immoveable property, who disputes 
‘ the right of the deeree-bolder to b? put into pos- 
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session of such property, show possession, but the 
- question of title should also be enquired into. 

THIS is,a Case arising under section 230 of 
the Code of Civil Procedure. Plaintiff alleg- 
ing that he, being in possession of certain por- 
perty, has been dispossessed by the defend- 
ants under color of a decree for the property 
in a suit to which plaintiff was not a party. 
The case is in several respects obscure; the 
facts have been very insufficiently shown in 
evidence, and the question has been argued 
at great length on the obscure papers and 
scanty facts. 

Both parties claim the property under one 
Shumboo Chunder so long ago as 1849. 
Plaintiff bought, at a Sheriff's sale in Calcutta, 
the rights and interests of Shumboo Chunder 
in certain plots of land, of which he alleges 
that the plots now in dispute (which we shall 
describe as plots Nos. 1 and 2} are two. In 
186: he brought a suit against Romonee 
Dossee, a co-sharer of Shumboo, for the said 
parcels, making the present defendants, or 
those whom they represent, parties to the 
suit, because they had acquired a right to the 
remaining estate of Shumboo. The present 
defendants replied that they did not claim the 
plots claimed by plaintiff, and on that plea 
they were absolved, and decree passed against 
Kaminee Dossee. The plots then decreed 
were described as the 5 annas share of Shum- 
boo, represented by so many beegahs within 
certain larger plots, the boundaries of which 
are given. In this there is obscurity; the 
land claimed and decreed may either have 
been separate minor plots, the boundaries of 
which were oof given, or the beegahs men- 
tioned may have represented the § annas pro- 
portional part of the whole. Plaintiff then 
proceeded to execute his decree. The Ameen 
reported that possession had been given to him, 
and calculated wasilat by taking the whole 
collections of plot No. 1, and giving plaint- 
iff a proportional share, while of plot No. 2, 
in default of detailed information, he esti 
mated the average rent to be 25 rupees per 
beegah, and calculated at that rate on the 
beegahs constitfiting or representing plaint- 
Us share. ° 

Meantime, the defendants had also brought 
a suit against Kaminee Dossee, and obtained 
a decree, which certainly included the plots 
now in dispute. They put this decree in 
force in 1863, about a year after plaintiff’s 
alleged execution of decree, and, in doing so, 
took possession of the rights of Shumboo 
Chunder in the disputed plots, which plaintiff 
says that he had previously acquired. Plaint- 
iff's present Claim seems to have been made 
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as if he intended to represent that he held 
undivided possession of the beegahs claimed 
by him. The Ameen who gave possession in 
the former suit, and the agent of Kaminee 
Dossee, both testify that the plots now in 
dispute are 2 of those in which, in respect of 
the rights of Shumboo, possesston was given 
to the plaintiff in 1862. * On being asked to 
point out the beegahs claimed by him, plaint- 
iff's agent explained that he had no separate 
beegahs; that, in fact, he obtained undivided 
shares in the larger plots of which the bound- 
aries were given, and this is now his case. 
Defendants rather rest on the weakness of 
the plaintiff’s case than on any evidence 
brought by them to rebut it. They say that 
the boundaries do not correspond with those 
of the plots bought by, and decreed to, plaint- 
iff; that the possession given by the Ameén 
was a mere paper possession ; and that he got 
no possession of these plots; that he has 
given no evidence to show his enjoyment of 
the disputed land during the year which 
elapsed between the execution of plaintiff’s 
decree and that of the defendant’s decree. 
They do not attempt to suggest where the 
plots are, which plaintiff bought of Shumboo. 
The Principal Sudder Ameen decided in 
favour of defendants, principally on the 
ground that the plainti could not point out 
the specific beegahs claimed by him, and that 
the boundaries of plot No. 2 did zoz tally. 
As respects plot No. 1, we are quite satis- 
fied that the boundaries sufficiently identify 
it as that in which the interests of Shumboo 
were decreed to and reported as delivered to 
plaintiff. With respect to plot No. 2, the 
boundaries in great part do not tally, and 
although plaintiff seeks to suggest that, while 
in one case certain lanes and roads are given 
asthe boundaries, while in the other the lands 
immediately beyond the lanes are given, he 
has not (as he might have done) given any 
evidence sufficient to clear up this discre- 
pancy. Nor hashe given the evidence to his 
possession subsequent to his execution, which 
might have been expected to him. 
Still, under all the circumstances, we think 
that plaintiff’s claim is capable of the expla- 


a en ee yaa, 


nation that he really acquired the undivided ` 


share of the larger plots which have been 
mapped—an explanation which the Principal 
Sudder Ameen has failed to consider. As 
respects plot No. r, looking to the identity of 
that plot which we consider to be established, 
to the fact that plaintiff had a clear decree 
jor Shumboo’s rifhts in that plot, to the 
absence (so far as we can see) of any obstacle 
to his executing his decree, to the report and 
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evidence that it zvas.executed, and to the ab- 
sence of any good counter-evidence for the de- 
fendants, we have no doubt that plaintiff did 
obtain possession in execution of an undivided 
share in that plot.” 

With respect to plot No. 2, notwithstanding 
the unexplained discrepancies in the bound- 
aries, we have (e: positive evidence of the 
Ameen and the Gomashtah, that possession 
was given of a share in that plot as plot No. 2 
` of plaintiff's decree, and. we have nothing 
which we think in any way sufficient to rebut 
that evidence. Looking, then, to the decision 
mentioned above respecting plot No. 1, and to 
the whole conduct of the parties, we are of opi- 
nion that in plot No. 2 also plaintiff obtained 
possession of the share of Shumboo as an un- 
divided share. 

‘It is not suggested or shewn that plaintiff, 
even if he obtained the property by execution 
in 1862, was ousted b:fore the present dispute 
arose in 1863, and our fipding is that plaintiff 
was in possession of Shumboo’s rights in the 
disputed plots, and that he was improperly 
ejected by defendants under color of their 
decree. 

There is an obscurity regarding the exact 
amount of Shumboo’s share. But, as the 
defendants also come in under Shumboo, that 
cannot avail them. Plaintiff being in pos- 
session of*Shumboo’s rights, whatever they 
are, defendants are not entitled to interfere 
with that possession under colour of a decree 
against a third party. 

A question of some nicety has been raised 
with reference to the construction of sections 
230 and 231 of the Civil Procedure Code. 
It is argued that, under the latter section, 
the decision is to be final and conclusive, and 
no fresh suit is to be entertained on the same 
cause of action between the parties; there- 
fore that not only must the plaintiff show 
possession, but that, if he does, the question 
of title is to be entered into. In a suit 
brought as this is, under section 230, we 
think that plaintiffs possession being proved, 
title also should be enquired into. 

Looking, then, to title also, and throwing 
the onus on the defendants on whom it 
clearly falls, they being the dispossessors, 
we think that the defendants have made out 
no sufficient ground for ousting the plaintiff. 
Plot No. 1 is clearly the right of the plaintiff ; 
and plot No. 2 is so far identified as that 
which plaintiff obtained under his decree, and 
the only plot which he could obtain under the 
decree, that we think that defendants claiming 
under Shumboo have no title against him. 
Upon title also, then, our decisign is final 


Vol, It, 


between the parties. We reverse the deci- 
sion of the Court below, and decree plaintiff’s 
claim with costs. 





The 18th August 1865. 
Present ; 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges, 


Jurisdiction (Admission or rejection of)—In- 
vestigation of allegations and facts. 


Case No. 1264 of 1865. 


Spectal Appeal from a decision passed by 
the Fudge of Moorshedabad, dated the 
1st February 1865, reversing a decision 
passed by the Sudder Ameen or that 
Disirict, dated the 18th August 1865. 


Nusrun Beebee and others (Plaintiffs), 
Appellants, 


versus 


R. Watson and Co. (Defendants), 
Respondents. 


Baboos Tarucknath Sein and Sreenath Doss 
for Appellants. 


Messrs. R. T. Allan and F. T. Rochfort and 
Baboo Onoocool Chunder Mookerjee for 
Respondents. 

A judicial investigation of allegations and facts suf- 
cient to guide the Court should precede the admission 
or rejection of jurisdiction. 

Tue preliminary and admitted facts to be 
noticed in this case are these :— 

Watson and Co. ‚sued Lutafut Hossein 
and Ameena, his wife, for arrears of rent on 
a kubooleut executed by Lutafut. Ameena 
denied her liability under it. Ameena’s 
mother, Nusseera, intervened in this case, 
and was made a party. No further appear- 
ance was made, and the decree was ex parte 
against Lutafut and Ameena. The next step 
was this last suit by Ameena and Nusseera 
to set,aside the decree under Act X., afd for 
a declaration of title. e ° 

The figst Court gave plaintiffs a decree. 

The Judge on appeal recorded that “ this 
“ suit should never have been admitted by 
“the lower Court, as the last Court has no 
“ jurisdiction ;’’ that the Revenue Court in 
Act X. suit had, however, to enquire into 
tille-deeds and title ; and that “ an appeal 
“ lies to the Judge where any question of 
“ule has been determined and, excep? in 
“the way of appeal, no Civil Court has 
‘ power to reverse @ Gollector’s erder, Las, 
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“ ly, that, as respondent did not proceed un- Baboo Nubo Kishen Mookerjee for 
“ der section 58, Act X. of 1859, to have the Respondent. 


“ order of the Revenue Court set aside, they; A deed of sale should not'be deemed afthentic mere- 


“ had no remedy left.” ly from theffact of registration and production in other 

The Judge, therefore, reversed the order of | cases. Act XIX. of, 1843 contemplates independent 
the Sudder Ameen as without jurisdiction. | EE EE the deed. 

The plaintiffs in that suit appeal here| THe points pressed upon us in this case 
specially, and urge that the Judge -should | are that the deed of sale, upon which plaint- 
not have thus held that there was no juris- jiff put his case, was altogether unproved 
diction till he had, by judicial investigation, | by evidence to its execution or to the trans- 
fully gone into the facts which might be| action; that neither the plaintiff nor Issur 
shewn to prove-that jurisdiction did or did ; Chunder, nor Kanaye, nor any attesting wit- 
not lie with the Civil Courts, which he did | ness, nor the witnesses present at the trans- 
not do. action, were examined; and that the due 

We think this objection valid. The claim | processes of law should have been had re- 
of the plaintiffs as made is certainly within | course to before the Judge could hold the 
the jurisdiction of the Civil Court. It may|deed of sale authentic, simply from the 
cr it may not be that there is no good found- ; fact of registration and production in other 
ation for that claim in the Civil Courts in , cases. e 
this case ; but the appellants ought to have 1 We think this last objection valid, and 
the facts, which they may wish to plead on | take the occasion to remark that Act XIX. of 
the point, sufficiently investigated by the ; 1843 clearly contemplate independent proof 
Appellate Court before it definitely pro- | of the authenticity of the deed. 
nounced that there was no cause of action. We, therefore, remand the case in order 

A proper guide in reference to the taking! that the Judge may call on plaintiff to ad- 
jurisdiction will be found in the judgment | duce the evidence above indicated, or such 
recorded in page 101 of Marshall’s Reports, | of it as may be sufficient, and then re-decide 
Volume I., which rules that judicial investi- | the point of the authenticity of the deed 
gation of allegations and facts is first to be | of sale. 
made, and Zëen (but not before) jurisdiction | Remand accordingly. 
admitted or refused. | e 

| 
| 











We accordingly remand this case to be re- 
tried with reference to these remarks. The 18th August 1865. 





— Present.’ K 
The 18th August 1865. The Hon’ble H. V. Bayley and J. B. Phear, 
Present : Judges. 
_ Special Appeal—Grounds to be filed before 
The Hon’ble H. V. Bayley and J. B. Phear, ; hearing of Pleader. 
l Judges. d Case No. 1038 of 1865. 


ee EE of deed ' Special Appeal rom a decision passed by 

; | the Additional Principal Sudder Ameen 

Case No. 1315 of 1865. | Of Dacca, dated the 15th February 1865, 

R SÉ afirming a decision passed by the Moonsiff 
Special Appeal from a decision passed by the Novato 

Fudge of the aq-Pergunnahs, dated the gë Ce araingunge, dated the 29th Fuly 


and March 1865, affirming a decision pass- | yz: PE 
ed by the 2nd Principal Sudder Ameen of Kishen Chunder Roy (Plaintiff), Appellant, 


that District, dated the 29th September . versus 
1864. Hurish Chunder ree and others (Defendants), 
espondents, 
Srishteedhur Lushkur and others Baboo Nil ER Bose for Anpell 
(Defendants), Appellants, N00: AVEC RUD OOS TOTA PDERANN 
Baboo Grish Chunder Ghose for 
CO Respondents. 


inti An advocate or vakeel cannot be heard in support 
Kala Chand Lushkur (Plaintiff), Respondent, of an appeal in which ng grounds have been filed. j 


Baboo Kedarnath Chatterjee for Tur grounds of special appeal in this 
i . œ Appellgnts case are filed by the appellant in person; 
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mination arrived at. .It is conceded that the |! 
Nullah in question is a natural water-course ; | 
and that the spot where the plaintiff dealt. 
with it by making a bund is entirely within 
his own land. Now, the right of a proprie- ' 
tor of land, which borders on, and includes ' 
part of, a natural stream, is in India co ex- 
tensive with that of a proprietor similarly! 
situated in other countries which have been | 
guided by the civil law in these respects. | 
The governing rule is laid down in the Sudder 
Decisions to be found at page 1324 of the! 
Volume for 1857, and page 301 of Volume IL. 
for 1860. It may be concisely stated as fol- ' 
lows: The riparian proprietor may deal with ' 
the stream as freely as with any other portion 
of his land, provided only that he must not, , 
by so doing, sensibly disturb the natural con- | 
ditions of the stream as it exists within the! 
limits of other proprietors, whether above or ' 
below, or on the opposite side. _ | 

Therefore, in the case before us, the plaintiff 
has undoubtedly, as against the defendants ' 
who are upper-proprietors, the right to make 
the bund, and thereby to take water for irri- | 
gation; and primd facie the breaking down ' 
the bund by the defendants is a gross att of | 
trespass. It may be, however, that the defend- 
ants are entitled to the judgment of the. 
Court ; but, if so, it must be on one of the two ' 
following*grounds only, viz. -— | 

1. That they had by some means acquired, , 
as against the plaintiff, the easement of being ` 
entitled to {regulate the discharge at their | 
own pleasure ” of the Luhsona reservoir; and 
that the plaintiff's bund interfered with the 
proper exercise of this right. 


2, Or that the plaintiff’s bund at the time 
of the defendants’ trespass was either actually | 
producing, or was on the point of producing, 
aS a necessary result, such a disturbance of 
the natural conditions of the stream abreast | 
of the defendants’ land as entitled them, either | 
forcibly to abate the nuisance, or to bring a | 





Suit to compel its removal. 


H 
t 


— 


We cannot discover -that the Judge has | 
enquired into, and come to, a judicial de. 


termination relative to the existence of either ; « 
of these sets of facts. We, therefore, remand | 
plaintiff | 


the case that he may do so; the 
to be at liberty, in meeting the second 


conditions abreast of the defendants’ land 
affected by the action of his bund is covered 
by acquired right on his past. 

The case is remanded according to the 


above remarks, i 


e — vyo m — 


of the above two issues, to show, if he can, | 


Lë 


that the disturbance, if any, of the natural | 


The rgth August 1865. 
Present: 


The Hon’Ble H. V. Bayley and G. Camp- 
bell, Judges. 


Evidence (Moonsiff’s report of local investiga- 
tion)—Alluvial lands. 


Case No. 190 of 1864. 


Regular Appeal from a decision passed by 
Baboo Nobin Kristo Pauleet, Principal 
Sudder Ameen of Backergunge, dated the 
19th August 1863. 


Mr. G. P. Wise and others (Defendants), 
Appellants, 


VErseus 


Ameeroonnissa Chatoon and another 
(Plaintiffs), Respondents, 


Mr. R. T. Allan and Baboo Onoocool Chune 
der Mookerjee for Appellants, 


Baboos Grija Sunker Mojoomdar and 
Romesh Chunder Mitter for Respondents. 


A Moonsiff’s report of a local investigation, when not 


. Shown to be substantially erroneous in its data or rea- 


soning, should convey the greatest weight as evidence 


' of the facts it sets forth. 


The fact that, under Gertain circumstances, a river is, 
in some places, and at extreme time of low water, cap- 
able of being crossed, does not warrant the presumption 
that the river was a fordable stream at the time of the 
formation of the chur. 

A FULL report of this case, decided 27th 
January, will be found at page 132 of the 
Weekly Reporter for the month of March 
1865, No. 7, 

Our remand order was in these terms: 

“On the whole, we think that the case 


‘ “should be remanded for re-trial on these 
ı * issues :-— 


“rsi. Whether on the west side, and to 
“what extent in a westerly direction, plaintiff 
“is entitled to the disputed land under clause 
"tor clause 3, section 4, Regulation XI. 
“of 1825? 

"and, Whether on the north side, and 
“to what extent in a westerly direction, 
“plaintiff is entitled to the dfsputed land as 
under glause 1 or clause 3, section 4, Re- 
“ gulation XI. of 1825? ` 

“The nearest Moonsiff will be deputed 
“to make a report on the locality as to these 
“issues,” 

This order has been carried out. We 
cite so much of the Judge’s remarks as touch 
the points which have to be considered «in 
our judgment on this appeal— 

“On the spot the land marked B in the 
“map was acknowledged py Both parties 
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“to be the Jand decreed to the defendant ! report of a local imestigation; but we 
(Wise) in the Act IV. case, and that is! quite concur in the view that such a re- 
“now acknowledged before me. Then, port, when made as this has b&en, and not 
“again, the Moonsiff reports “with much | clearly shown to be substantially erroneous 
“truth that the plaint sets forth that the!in its data or reasoning, should carry the 
“disputed land is bounded on the north by very greatest weight as evidence of the 





“ Sahibrampore; and that, therefore, the plot 
“marked A cannot be included in the dis- 
“puted lands, The plaintiff, however, still 
“claims this plot A, but does not explain 
“this statement in the plaint about the 
“boundary. If this plot A had really been 
“originally claimed by the plaintiff, the 
“boundary would have been described as 
“the khal on the north, and to the north 
“of that again the decreed chur ; but, 
‘under the description in the plaint, JĮ 


'. “must hold that A is not included in the; 


“plaintifs claim.” 

In regard to plot &+*of the Moonsiff’s 
map, the Judge records: “Now, the best 
‘evidence which the plaintiff could have 
“given would have been the decree under 
“which he states he obtained this land Æ, | 
“but ps decree zs not forthcoming; a 
“decree of 1799 is certainly produced, but : 
“that is not the decree under which this 
“land is stated to have been obtained, and 
“that decree only shows that Koyarta di- 
‘luviated ; and that there were re-forma- 
“tions or accretions on the northern bank 
“of the river; but there is nothing to show 
“that this plot marked Æ forms part of 
“that reformation, or part of the land which 
“was decreed.” 

Even if E belonged to plaintiff, the Judge 
lays down that the canal going west from 
east by plot & must be shown to have been 
fordable at the time of the formation. 

As to plots A, C, D, the Judge holds 
on the whole evidence, but especially with 


reference to the Police Map of 1860, that į 
the plots are parts of defendant's (Wise’s) | 








facts it sets forth. 

We now proceed to ‘consider the claims 
and rights of the respective parties in regard 
to the plots A, C, D, and Æ, with reference 
to the main principles upon which we shall 
decide this appeal. 

We think the Judge has erred in taking 
the narrow technical ground that 4 was not 
specifically claimed by plaintiff. 

In fact A (just as much as D) was claimed, 
because both equally lie to the south of the 
Dhone, and to the north of the Arial River, 
which prescribe on /hese sides the lines’ of 
contention, as the canal to the west near Z, 
and the chur Sahibrampore to the east, do so 
in THOSE directions.. 

As to the plots A and D, the canal dividing 
them from Æ is clearly a navigable channel ; 
and, therefore, putting that aside, the whole 
question turns, in fact, on whether the Dhone 
to the north was a fordable Dhone or not 
when the lands were formed. 

It is argued that the former state of the 
Dhone, and not the present, is to be regarded 
in respect to its non-fordable chafacter then, 
and the analogy of Act X. of 1847 is refetred 
to. 

But, if we are to look to any such analogy, 
we may remark that, since our decision be- 
fore cited, it has been finally ruled that the 
state of things at the time of re-survey must 
be looked to, and not that at the time when 
the land first appeared out of the water, as 
determining the question of the s/a/us of 
land. j 

This argument, however, has no bearing on 
this case, which is not one of the operation 


land, and accreted to the plot Æ awarded | of the special law of re-survey. 


to him under Act IV. of 1840 as chur Sahzo- | 
i siff’s reports, we consider it not to be 


rampore. 


After careful consideration of the Moon- 


In this case we have heard the whole of | proved in any way that the Dhone to the 


the Moonsiff’s “Report of his local investiga- ! north of A D was in reality a fordable 
tion. He seems to have taken mgch pains | stream at the time of the formation of the chur. 
in conducting that investigation, and we are,| It is urged that the Moonsiff reports that, 
in fact, shown no grounds, as far as the} under certain circumstances, the Dhone is in 
Moonsiff’s conduct is concerned, for not ac-; some places, and at extreme times of low 
cepting it, water, capable of beingecsossed. 

The late Sudder Court held that the re, On this point our view perhaps will be 
ports of local investigations, made under | best conveyed in the terms used in the case 
sueh circumstances as these, are not to be) of Gour Churn Doss, decided on the zrst 
lightly disregarded. June 1865, and” published in page 94, ` 

We would not, on the one hand, bind our- | Volume IlI., of the Weekly Reporter of this 
selves , absolutely to*actept any officer’s!‘Court— o j 
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“Tt is argued that, if, even in this way 24ih December 1864, reversing a decision 
a person get across, it is a Fardable passed by the Sudder Ameen of that District, 
stream, andedefendant can claim the land; dated the 18th Seplember 1862. 


under the words of Regulation XI. of 1825.)  Purikheet Sahoo (Defendant), Appellant, 
The construction of a law must, however, 


in our mind, be reasonable, or, to use verses 
the words of Dwarris on Statutes, page| Radha Kishen Sahoo and others (Plaintiffs), 
530, edition 1848, -to construe the words Respondents. 


according to the subject-matter in such a 

sense as to produce a reasonable effect, and | Baboo Oopendur Chunder Bose for Appellant. 
with reference to the circumstances of the ! Mr. R. T. Allan for Respondents. 
particular transaction.” 


| : ; 
A Sal The representatives of, or private purchasers from, a 
And at any .rate we certainly do not think | party selling benamee in fraud of creditors, or pleading 


that the present state of the Dhone scarcely ' such a sale in order to recover the property afterwards, 
fordable now raises any presumption that it | are bound equally with the original defaulters, and 
was fordable at the time of the accretion. | eka oni Sen Ee Ue eee error eae 
No other substantial proof on this point is | 
pressed on us, and we are clearly of opinion Tuts was a suit by the special respondent, 
that, substantially, the Moonsiff finds that the, Who is the representative by purchase of 
Dhone was not fordable at the time of the | the original claimants, the sons of Sridhur 
accretion in the sense of the word as refer- | Sonkra, to recover possession of certain 
ring to a general state of the Dhone, and not | lands held by the defendant, on the ground 
to an exceptional and extreme one. that the conveyance by their father Sridhur 
In this view we think that plots A and D ' to the defendant was a benamee one made 
of the Moonsift’s map should be awarded i in fraud of creditors. The plaintiff added 
to defendant. _ that the sons of Sridhur retained possession 
Plot C.—Plaintiff claims this plot C as | themselves of the property till 1853, three 
part of D, and defendant claims it as part of | Years after the alleged sale to the defendant, 
B awarded to him under Act IV. of 1840. | when they were ousted by him. 
The Moonsiff’s report and the position of the! The defendant (special appellant before 
land indicate it to belong to B. But, even! US) replied that the sale was a valid one, 
if it did not, C would, under our ruling above | made for a valuable consideration of 300 
given as to A and B, not attach to plaintiff’s | rupees: and that, in any case, the plaintiff 
land, but go to defendant with A. : could not plead that the sale was benamee 
As respetts the claim to the lands asaccre- } in fraud of creditors, and so take advantage 
tions to plot Æ, we may add that we are not | Of his own fraud, 
shown the decree under which plot £ is claim- $ Both lower Courts decided in the first 
ed, or any other satisfactory evidence to prove | !"Stance against the plaintiff's claim; but, 
that E is part of plaintifi’s “decreed chur,” | 08 special appeal to this Court, the case 
as she alleges ` and, if it were, it is separated | W&S remanded (7th July 1864), with direc- 
from it, and by a navigable channel. i tions to consider the effect of an alleged 
On the whole case, then, we see no reason | Admission of the defendant found on the 
to admit plaintiffs objections to the Moon- | record, and which was that the property 
sifs report, and we dismiss plaintiff’s claim wä? Im reality Sridhur’s long after the date 
to plots marked A, C, and D on the Moonsiff’s of the supposed sale. ; 
map of 186s, with costs. | The Judge has now found that this ad- 
S | mission is fatal to the defendants @laim, 
Sea | and has given a decree to the plaintiff, ® 
The 19th August 186s. It is urged specially that, even granting 
Present | the admission to be full and unequivocal, 


; the special respondent cannot take advantage 
The Hon'ble SC Ee F. A. Glover, E it, as he is bound by the statement of 


: ` the party he represents that the sale to 

Benamee Sales in fraud of creditors—Represen- | Purikheet was a fictitious one in fraud of 
tatives of, or private purchasers from, original | ditore 

defaulters. : creditors. 


Case No. 1018 of 1865. We agree with the Judge that the words 


of the admission are clear and unmistdke- 
Special Appeal from a decision passed by the | able, and, had the special respondent any 


Officiating Fudge of Cuttack, dated {he starting point for his case, woutd inevitably 
R s e 
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turn it in his favour. But the special re- S of that District, dajed the rath June 
spondent comes into Court on an illegal: 7869. 


footing, and seeks to recover the property | Gu Gin e deet 
in dispute by taking advantage’of a fraud i feknarain Singh UE idintit Appellant, 


heretofore practised by Sridhur to cheat, VErsUs 
his creditors. Had this point been brought | Dewan Ameer Ali Khan and others 
before the Divisional Bench that originally ı (Defendants), Respondents. 


heard the appeal, there would have been ! | 
no remand; for, however weak the special: 2adoos Kishen Succa Mookerj#, Kalee Mo- 


appellant’s title may be, the special respond- hun Doss,and Dwarkanath Mitter for Àp- 


ent has no /ocus standi at all, and cannot | pellant. 
now obtain, by an action at law, a remedy , Baġoos Onococool Chunder Mopkerjee, Unnoda 
for his predecessor’s bad faith. '  Pershad Banerjee, Chunder Madhub Ghose, 
It was contended in the course of the and Mokesh Chunder Chowdhry for Re- 
argument that, as, by Purikheet’s admission,: spondents. 
public 79 ney was G EEN that, although : A bond fide lessee from a party actually in possession 
standing in that person’s name, the property | as zemindar is entitled to recover mesne-profits for the 
really belonged to Sridhur, the former must unexpired period of his lease on being evicted by the 
be considered as Sridhur’s trustee, and that @uction-purchaser in execution of a decree. . 
no fraud was committed. -Ox roth July 1855, the plaintiff obtained 
We fail to see the cogency of this rea- | a ticca lease for seven years from Ram Phul 
soning. In the first place, it was not: Pandey of a 1z-annas share of Mouzah 
publicly known at that time that the land i Pandapore. It appears that, in 1845, Ram 
stood in Purikheet’s name at all; and, even | Phul Pandey, in order to defeat creditors, 
had it been so, that fact could not have jas he now says, sold his rights and interests 
altered the character of the transaction, ito Mohadeo Dutt, but, as found by be 
or have made the one person a trustee for ! Judge, continued in possession. Some time 
the other. . in 1861, the property was put up for sale 
For the rest, the law on the subject has been , for the realization of a fine of 25 rupees 
stated in a decision of this Court (3 Weekly . imposed on Mohadeo Dutt, and was pur- 
Reporter, 21st June 1865, page 92), and we: chased by the defendants who proceeded to 
concur generally in that ruling, which lays it! take possession, and finding the plaintiff, 
down that even the representatives of, or‘ lessee from Ram Phul, in possession, ousted 
private purchasers from, a party selling | him. The plaintiff brings the present suit 
benamee in fraud of creditors, or pleading į to recover mesne-profits for the” period he 
such a sale in order to recover the property | was dispossessed. He does not seek posses- 
afterwards, are bound equally with ithe! sion, as the period of his lease has expired. 
original defrauders, and cannot take ad-| The question is, whether plaintiff, holding 
vantage of what must be held to be their | a lease from Ram Phul, the party in actual 
own wrong. | possession, who had heretofore ostensibly, 
Taking this view of the case, we reverse! at least, sold his rights and interests to 
the decision of the Judge, and dismiss the! Mohadeo Dutt, is entitled to claim mesne- 
special respondent’s suit with costs. | profits from the defendant, auction-pur- 
chaser, of the rights and interests of Moha- 
deo Dutt, who evicted him before the expiry 





i t 186e. lof his lease. A great deal has been said | 
‘ EE poe Ram Pnul’s conduct, and that he 
S e Present - cannot take advantage of his own wrong- 
) doing; and certain decisions of the late 
The Hon'ble G. Ce and F. A. Glover, Sudder Court and of this Court, with 
Judges, which we quite concur, have been quoted to 





Ejectment of bona fide lessee by auction- "us, But we think we may, in this case, quite 

purchaser—Mesne-profits. put aside all enquiry a$ tọ the nature of the 
sale between Ram Phul and Mohadeo Dutt: 
SE SE GE | for Ram Phul in this case is not trying to 


Speial Appeals from a decision passed dy take advantage of his own wrong-doing, 


the Fudge of Shahabad, dated the 13th i and has nothing to do with -the suit, What 
February 1865, afirming a decision | we have to determine is whether the plaint- 


passed by *the | Primipal Sudder Ameen iff, a bond, fide lessee from Ram Phul, is 





H 


, appeal is dismissed with costs. Balaram, 
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entitled to recover. fmesne-profits for the un- , A former judgment of the High Court is not to be 
‘impugned, or the question then at tssue re-opened on 


expired period of his lease, he having been any ground, either of additional evidence, or of the 
forcibly evicted by the auction purchasers. Court on the last occasion having failed to do justice, or 
It is not shewn us. that plaintiff is other than 0” the expediency of the High Court doing justice 

-_ (supposing there to have been a failure of the same) at 
a bond fide lessee. He found Ram Phul in the trth hour. If the former judgment came to a 
possession, holding as zemindar, and appears ' wrong conclusion on the original evidence, the Privy 


to have taken a lease from him in good taith. , Council is the proper tribunal to have recourse to. 


He entered into and enjoyed possession for’ "Tute case was remanded by a Bench of 
the greater period of his lease. He does not this Court (Justices W. S. Seton-Karr and 
appear to have had any knowledge of kamt P. Levinge) on the 24th of March 1863, 
Phul’s transactions with Mahadeo Dutt. The; and it is necessary to state the particulars of 
Judge has found that Ram Phul continued the case and of the order of remand, because 
in possession, so that, if the sale to Mahadeo' on the intent and proper interpretation of 
Dutt was a real sale, Mahadeo must have left that order the whole of the present appeal 
the property in Ram Phul’s hands as his turns. 

agent or trustee, and have stood by without ' 
raising any objection when Ram Phul gave 
a lease to the plaintiff. Looking at the trans- | 


‘The position of the contending parties 
before us, as regards family, is as follows :— 








aciion between the plaintiff and Ram Phul Ghurib E 

as made in good faith, Ram Phul being in eg = 

possession, we think that plaintiff should not Shib Dyal Sheo Lal, died May 1841, 
have been disturbed till his lease had expired; 2 | EN | Sumbut 1847. 


and, as the defendants have evicted him, we 


r7- ^-n 

; ; Khirodhur Lall, 

consider them liable for mesne-profits. The Phulram, | (Defend- | 
rants) ~A 
J Mohabir and ? 


and others Rajendur $ (Plaintiffs). 





The 19th August 186s. = The suit was originally brought by Khi- 
rodhur Lal, the father of the plaintiffs, to 
Present: recover his share in the trading assets and 


property of the firm of Shib Dyal and Shib 

Lal, which he alleged was joint and undivided 

in business. The firm was described as car- 

Dissolution of partnership (Proof of})—Judgment lying on an extensive business in sugar, salt- 

e of High Court. petre, salt, cloth, &c The defendants put in 

a long reply to the action which was institu- 

Case No, 163 of 1865. ed GE to the present Civil Code (Act 

Regular Appeal from a decision passed by the; VITÀ. of 1859), declaring that the part- 

Fudge of Sarun, dated the 5th April 1865, ` nership was dissolved in the year 1840 ; that 

, the father of Khirodhur, who is the grand- 

Phulram and others (Defendants), father of the minors, then received his due 

Appellants, share of the assets; that the father of the 

‘defendant traded separately and on his own 

account ever since ; and that the plaintiff had 
Parbuttee Koer, guardian of Mohabir and no ground of action. 


Rajchunder Pershad, minors (Plaintiff), , The plaintiff, as he had an undaubted 
Respondent, ‘legal right to do, put the defendants Jo the 


Mr. R. T. Allan and Baboos Dwarkanath | proof of their dissolution of p artnership, and 
Mitler, Unnoda Pershad Banerjee, and | the Judge of the Zillah Court, finding the 


R f evidence to be contradictory and conflicting, 
am Gopal Ghose tor Appellant. : finally declared in favour of the defendant, on 


Baboos Onoocool Chunder Mookerjee and | the balance of evidence, which he thought 
Kalee Kishen Sein for Respondent. ‘on the whole made out their case, The 


i Judge, it is to be observed, remarked that 
Suit for shares of assets and property of a trading | J : : 
firm in Behar; defendants pleading dissolution of pace the defendants neglected to produce any of 


The Hon’ble W. S. Seton-Karr and E. Jack- 
son, Fudges. 


VeTSUS 


‘nership. HELD that, in such trading cases, evidence their books, but said that allegations made 


that some members of a joint firm at some time traded } į t inti 
also on their own and sole account is not material; but bin Couri by Se E showed that be 


the books of the firm should be produced, and evidence | had admitted trading on his Win account, 
to a formal and complete dissolution adduced. and that, in the facesof sych admissions, a 
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decree in his favour would not be justifiable, | additional evidence, or of the Court on the 
although, but for these admissions, the weight | last occasion having failed to do justice, or of 
of evidence preponderated on the plaintiff’s | the expediency of the High Céurt’s doing 
side. : justice, supposing there to have been a fail- 
On appeal, the High Court, on the date | ure of the same, at the eleventh hour. We 
alluded to, deliberately reversed this finding, | cannot lay any stress on any expression in 
observing that the defendants produced “no | the order of remand, that there possibly 
“ direct evidence to the winding up of the | might have been a “ pattial settlement” at 
“firm, and that they did not account for the | any time previous to the death of the father 
“ non-production of the books up to the date |(Shib Lal), That expression in no way 
“of the alleged separation.” The Court | affects or alters the substance of the judg- 
further remarked that “legal proceedings | ment, and certainly no evidence to any par- 
“were taken in the name cf the firm long: tial adjustment of profits has been produced. 
“after the alleged separation, at a time | All the fresh evidence tendered points to the 
“ when the plaintiff was not more than 10 or! old issue, č. e., the absolute dissolution of 
“12 years of age.” For the above and other | partnership and cessation of the joint firm in 
reasons, the High Court concluded that the | 1840. 
defendants had failed to satisfy them that the! But any additional evidence brought by 
firm was duly dissolved, and the partnership ; the defendants to prove that the firm sep4- 
accounts wound up and adjusted; and the | rated in 1840 cannot now be looked at. The 
Court remanded the case for further investi- | defendants, on the former occasion, were not 
gation, on the ground (Aaf the firm is stilli taken by surprise.. They knew the extent 
subsisting, and directed the lower Court to! and character of the plaintiff’s claim. They 
take an account of the partnership, as it sub- ! knew, further, that the ou was on them 
sisted in the year 1840, with its debts and|to prove formal separation; and, while the 
liabilities, and to decide to what share of pro- ’ plaintiff had been a minor, they had the 
fits and produce the plaintiff was entitled, &c. | whole of the books and accounts in their 
(see the concluding part of the judgment). : own possession. It was on their refusal to 
On this the present Judge of the lower! produce the best evidence that the High 
Court appointed Assessors to examine the | Court mainly grounded its reversal of the 
accounts. These persons sat for a fortnight, | lower Court’s decree; and’ any evidence of 
and examined the accounts of 25 years, find- | books and accounts now for the first time 
ing in the end that, on the gth of February! put into Court, or any oral evidence since 
1840, the assets of the firm’ consisted of| discovered and produced, even if jt could be 
7,61,731 rupees, of which the plaintiff would | received and looked at, would be exposed 
be entitled to one-half; while up to the ob to. the very greatest suspicion. In these 
of October 1864 the profits had swelled | trading cases, which are common in the pro- 
to 2,51,188, &c., of which the plaintiff again: vince of Behar, it constantly happens that 
would be entitled to one-half. ‘there is evidence, apparently showing that 
The appeal is now brought to endeavour! members of a joint firm have, at some time, 
to convince us that the Judge has misin-/ traded also on their own and sole account ; 
terpreted the order of remand; and that the’ but what must decide all such suits are the 
defendants have now proved that the firm books of the firm, and the evidence to a formal 
separated in 1840 as originally contended, and complete dissolution. 
and that the father of the plaintiff conducted On the record as it stood, Mr. Justice 
a separate business ever since. The above Seton-Karr, who sat on the original trial, 
grounds, which are taken in writing in no has no doubt that the Bench of the Court in 
less than four different heads, with diversity 1863 came to a perfectly just and proper 
of expressions, have been further stipported, conclusion. But, even if we now, as a Bench 
by the arguments of Mr. Allan. of two Judges, entertained any doubts on 
~ We are perfectly clear that it is out of the this subject, we ought never, on the addi- 
question for us to admit the appeal to hear- ` tional evidence now for the first time pro- 
ing on any such grounds. This point was, duced, to beled away by Mr. Allan’s plausible 
the very point decided, after a full and but fallacious argument of doing justice, even 
patient hearing, by the Bench on the last| at the eleventh hour, as the highest tribunal 
ocgasion, and it is utterly.impossible that we in this country. 
should allow that judgment to be impugned,: If there has been a wrong conclusion on 
or the same, as was then at issue, question | the original evidence as to the existence of 
to be re-op&ned, on amy *grounds either of | the firm, which we by no means say, the 
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Privy Council is the proper tribunal for 
the appellants to have recourse to. 

With regard to the Judge’s order on the 
Assessor’s report, which is founded on the 
books of the firm, we have only to say that 
it seems to us right :# fhe main. No 
exception is taken, or can be taken, by the 
defendants to their own books; and, as for 
the allegation that the plaintiff did not 
produce his own books when called for, we 
hold the plea to be of no effect The plaint- 
iff was a minor when his father died, and 
his case all along has been that the books 
and accounts were wholly in the possession 
of the defendants. 

We find, then, the assets of the firm in 
October 1840 to be Rs. 2.51,183-10-9 as 
follows :— 


Rs. <A. P. 
Landed Property 1,75,362 8 1 
Merchandise and Trade 67,412 13 I 
Cash balance ... 8,413 5 3 


To one-half of the above the plaintiff 
is to be considered entitled, or, in all, to 
Rs. 1,25,594 5-45. ` 

We think, however, that the plaintiff can- 
not get the above sum, and, in addition, that 
of Rs. 38,305, or the one-half of the assets 
as they stood in 1840. The books show that 
the latter gum was never withdrawn by the 
father of Khirodhur, and it must be held, 
therefore, to have remained as part of the 
trading capital, and to have merged in the 
present prefits and assets of the firm as they 
stood in October 1864. We are not quite 
sure of the intent of the Judge in this part 
of his order, but we have thought it right 
to explain it as above. 

Neither can we allow any interest on the 
half share of Rs 67,412, which consists 
of merchandise, outstanding balances, &c. 
But, with the above modification and explana- 
tion, the decree of the lower Court is affirmed, 
and the appeal dismissed with all costs. 
The plaintiff has a right to have his name 
registered as to his share of the real 


property. 


The 21st August 1865, 
Present: 

The Hon’ble H. V, Bayley and Shumbhoo- 
nath Pundit, Fudges. 
Limitation—Pre-emption suits. 

Case No. 1214 of 1865. 

Special Appeal from a decision passed by 
the Fudge of Patna, dated the 23rd Fanu- 
ary 1865, afirm ng a decision passed 
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by the Principal Sudder Ameen of that Dis- 
frict, dated the 7th August 1864. 


_ Bechun (Plaintiff), Appellañt, 
versus 


Mahomed Yakoob Khan and others 
(Defendants), Respondents. 


Baboo Kishen Succa Mookerjee and Moulote 
Syed Murhamut Hossein for Appellant. 


Mfr. C. Gregory for Respondents. 


Clause 1, section 1, Act XIV. of 1859 (limiting a pre- 
emption suit to one year from the time of the purchaser 
taking possession under the impeached sale), is appli- 
cable where the purchaser is opposed in obtaining pos - 
session by the vendor or some other person asserting an 
adverse title, but not where the vendor does not oppose, 
and the party opposing the &/as possession of the pur- 
chaser is a mere farmer claiming to pay the same rent 
i the purchaser which he had paid to the vendor before 
the sale, 


Tue Court of first instance tried the case 
on the merits, and dismissed it on the 
ground that the evidence of the witnesses 
of the plaintiff in support of her statements, 
regarding her performing the necessary 
formalities before this suit was brought, was 
incredible. 

The Lower Appellate Court was of opinion 
that clause 1, section I1 of Act XIV. 
of 1859, does not authorize that a claimant 
of pre-emption may stand by, while the 
purchaser of the sale impeached may have 
occasion to sue others for possession, and till 
litigation ends in the highest’ Court of the 
country. Where the purchaser is opposed 
in obtaining possession by the vendor or 
some other person, asserting an adverse title, 
and so may not have acquired any sort of 
possession of the property sold, the Law of 
Limitation may be quoted to show that the 
claimant for pre-emption is required to sue 
only within one year of the purchaser’s 
faking possession under the sale impeached. 
In a case, however, where the seller does 
not oppose, and the party opposing the Aas 
possession of the purchaser is a mere farmer, 
who only claims to pay certain rent to the 

e a 
purchaser, which, he says, He was paying to 
the vendor before the sale, it cannot be said 
that, until the objections of the farmer, or a 
such like person, are finally settled, the 
purchaser has no legal possession. The 
purchaser may have, when suing for setting 
aside the farm, sued for possession ; but it is 
only the form of possession, and not the fact 
of the purchaser’s possession, that can legglly 
be in dispute in sucha case. Inthe case cited 
by the special appellant (6th of January 
1865, page 5, Weekly Report€r), the pur- 


226 ® Civil - 


s’ 


-~ 





chaser was opposed by a party who pleaded | 


| parately, and not mixed up together. 


that the purchaser had no right to take 
possession at all, unless certain debts, due 
. from the vendor in consideration of which 
the objector said he was in possession, were 
paid off by the purchaser. In such a case, 
where there is no possession, the purchaser of 
the right of a claimant to sue for pre-emption 
may be delayed to a year from the date of 
the purchaser's obtaining possession under a 
final decree of the highest Court in the 
country, or within a year from the said 
purchaser obtaining possession out of Court 
by paying off the encumbrance. ` 

The Lower Appellate Court has, however, 
put an end to the case of the special appel- 
lant by stating that, “ even if she has a right 
of action, I disbelieve the evidence produced 
by her.” By this sentence, the Lower Appel- 
ate Court means to uphold the decision of 
the Court of first instance on the merits 
passed against the claim of the special 
appellant. 

We accordingly see no reason to interfere, 
and dismiss the special appeal with costs. 


The 2ist August 186g. 
Present : 


The Hon’ble G. Loch and F. A Glover, 
Judges. 


Limitation—Title—Separate adjudication. 
Cases Nos. 1021, 1055, and 1056 of 1865. 


Special Appeals from a decision passed by 
the Additional Princtpal-Sudder Ameen 
of Dacca, dated the 19th January 1865, 
reversing a decision passed by the Sudder 
Ameen of that District, dated the 28th 
April 1863. ° 


Umbika Soonduree Dossee (Defendant), 
e Appellant, 


Versus 


Mr. W. Woodin and others (Plaintiffs), 
Respondents, 


Mr. G. C. Paul and Baboos Hem Chunder 


Banerjee and Motee Lal Mookerjee for | 


Appellant. 


Baboos Sreength Doss and Greeja Sunker 
Mojoamdar for Respdhdents, 
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The issues of limitation and title should be tried se- 





Tuuse were cases -of disputed boundary, 
in which the defendant set up, amongst other 
pleas, an adverse possession for more than 
12 years. 

The Principal Sudder Ameen considered 
that it was impossible to separate the issues 
of limitation and title, and so tried them 
together, finding on the merits for the 
plaintiff. 

It is contended in special appeal that it 
was improper to mix up the two issues, in- 
asmuch as, however good the special re- 
spondents’ title might have been at one time, 
he might, by neglecting to enforce it, have 
suffered it to lapse, and that, therefore, a 
decision on the merits could not include the 
plea of limitation. Mr. Paul, for the special 
appellant, quoted a decision of the Privy 
Council (Volume VIIE, Moore s Indian Ap- 
peals, page 200) in support of his position. 

We think that the case must go back in 
order that the issue of limitation may be 
properly tried. The two questions were not 
mixed up together, so that a decision on the 
one was impossible without adjudicating on 
the other at the same time; and the special 
appellant had the right to prove, if he could, 
a superior title, wrz., one of advezse posses- 
sion for more than 12 years to that of the 
paity claiming to oust him. 

If the ‘Principal Sudder Ameen decides 
the question of limitation adversely to the 
special appellant, he will then go into the 
merits, and, if he does so, will give his rea- 
sons for whatever decision he may come to. 
In the present case, he has given a lengthy 
recital of the statements of either party, but 
has given no reasons for agreeing with the 
one in preference to the other. 

Costs will follow the result. 


The 21st August 1865.. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Hindoo Law—Gifts of ancestral property with- 
` out son’s consent. 


Case No. 1142 of 1865. 


Special Appeal’ from a decision passed by 
the Fudge of Kajshahye, dated the oth 
February 1865, reversing a decision pass- 
ed by the Principal Sudder Ameen of 
that Disinici, dated the 27th June 1864. 
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Huro Lal Chowdhry fone of the Defendants), Case No. 1157 of 1865. 
i Appellant, , 
ta Special Appeal from a decision passed by the 
VEISUS Fudge of Midnapore, dated the 15th March 


- 1865, reversing a decision passed by the Sud- 
Kripa Moyee Debee and others (Plaintiffs), der Ameen of that District, dated the gth 
Respondents. August 1864. 


Mr. F. A Rochfort and Baboo Bungshee 


Dhur Šein for Appellant. Tara Chand Mytee and another (Plaintiffs), 


Appellants, 
Baboos Sreenath Doss and Jfohinee Mohun 
Loy for Respondents. | versus 


A gift of ancestral property by a Hindoo who has sons | Nilambur Mundul and others (Defendants), 
without their consent is valid. - 
Respondents. 

THis was a suit to set aside an execution- 
sale, and to recover possession of the proper- 
ty. which the plaintiffs alleged had been 
made over by deed of gift to them by tneir 
husbands on 21st Cheyt 1256. The Judge 
reversed the order of the first Court, holding 
that there was nothing In the Hindoo Law 
prohibitory of such gift even in the presence 
of sons; that in this transaction no fraud was 
alleged ; that the parties were apparently sol- 
vent when they made the gift; and that their 
subsequent acts proved the reality of the gift. 
Mr. Rochfort, pleader for the special ap. 

pellant, took up the law-point. He also wish- 
ed to enter into the evidence, and stated that 
the Judge had no grounds for coming to the 


a Gopeenath Mookerjee for Appellants. 
conclusion that the gift was a valid one. 
| 


Baboo Hem Chunder Baner jee 
for Respondents. 


A decree of a Revenue Court awarding arrears of rent 
fora certain year under a kubooleut against a ryot does 
not bar the jurisdiction of the Civil Courts in a suit 
brought by him for a declaration of his title as lakheraj- 
dar in the same land. 


THis is a suit for a declaration of the 
plaintiff’s title as lakherajdar in certain 
lands, which title, he alleges, has been 
brought to jeopardy by a decree having been 
awarded against him for arrears of rent 
under a kubooleut referring to the land. 
The Judge has held that, as the issue, 
whether this jand was lakheraj or not, was 
decided by the Revenue Authorities, who 
were a competent Court to try the question, 
their decision was final and conclusive. This 
is objected to on special appeal. We donot 
concur with the learned Judge of the lower 
Court. The Revenue Authorities may have 
been a competent Court to try the {issue in 
question in order to determine whether the 
kubooleut was given, and the rent was to be 
decreed or not. But it does not follow that 
their ruling on the issue is final, anel that 
such a question cannot be re-opened ebefore 
a Civil Court The swt of the plaintiff, 
as now brought, is not upon the same cause 
of action as the suit of the plaintiff in the 
rent-suit. The decision of the Collector, 
as respects the payment of rent for the 


On the law-point, we see no grounds for 
differing from the opinion expressed by the 
Judge. If we require any precedent, we 
have only to turn to the opinion of the whole 
of the judges of the late Sudder Court, 
expressed in their letter to the Judges of 
the Supreme Court, bearing date 2nd Sep- 
tember 1831. They then held unanimously 
that a Hindoo who has sons can sell, give, 
or pledge, without their consent, immoveable 
ancestral property situate in the Province of 
Bengal; and that, without the consent of the 
sons, he can by will prevent, alter, or affect, 
the succession to such property. We dismiss 
this appeal with costs. 





The 22nd August 1865. 


Present: year for which it has been awarded, may be 

final. But the plaintiff now raises the 

The Hon'ble C. Steer and E. Jackson, general question, ‘whether he is entitled to 
Judges, hold rent-free or not. The Judge must 


Jurisdiction (of Civil Courts)—Suit for declara- decide This Question, and the case is remand- 
tion of title as Lakherajdar after decree for ar- | €d to him for that purpose, Costs to follow 
rears of rent ynder a Kubooleut. » the final result in the Case. « : 
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The 22nd August 1865. E 
Present : 
The Hon’ble H. V. Bayley and J. B. Phear, 
i Judges. 


Suit upon Bill of Sale—Interest (on money under 
attachment with Collector), 


Case No. 382 of 1865. 


Special Appeal from a decision passed by Mr. 
W. H. Brodhurst, Fudge of Sarun, dated 
the 13th December 1864, reversing the dect- 
ston of the Principal Sudder Ameen of that 
District, dated the 28th May 1858. 


Rajah Saheb Purhlad Sein and others 
(Defendants), Appellants, 


versus 
‘Boodhoo Singh (Plaintiff), Respondent, 


Mr. R. V. Doyne and Baboos Dwarkanath 
-~ Mitler, Unnoda Pershad Banerjee, and 
Mohesh Chunder Chowdry for Appellants. 


Messrs. A, F. Lingham and R. E. Twidale 
SR for Respondent. 
A suit based on a deed of sale to is materially af- 
fected by his son 7 accepting a deed substituting an- 
other agreement and transaction in lieu of his father’s 


deed of sale. i 

In the case of money under attachment with the Col- 
lector, and invested by him in Government 4 per cent. 
Promissory Notes, the difference between that and legal 
interest is only claimable from the date of release from 
attachment. 


Tur grounds taken in this special appeal 
are four: two upon the omission of the pro- 
per issues by the Lower Appellate Court in 
the order of remand, and two on the incor- 
rectness of the principle which the Lower 
Appellate Court has applied to the making 
up. the account to which its decision refers. 

It will be necessary to premise that, in this 
case, one Baboo Boodhoo sues, as purchaser 
from the widow of Talib Ali Khan, the heir 
of Hossein Ali Khan 

Hossein Ali Khan, according to plaintiff's 
` case, obtained a bill of sale of 4 annas of 
Mehal Ramnuggur from Rajah Purhlad Sein 
. for a consideration of Rs. 75,000, č. e., on 
the understanding that the purchaser was to 
advance funds for the prosecutiorf of the 
Rajah’s claims to the remaining 12 annas of 
the Mehal Ramnuggur. 

The following extract from the judgment 
of this Court in Special Appeal, 27th Sep. 
tember 1860, page 172, of the Privy Coun- 
cil Transcript, will show ‘other facts in the 
case :— 

“The execution of the bill of sale was ad- 
“mitted by ghe Rajah, but he held himself 
“justified in disputing*it on the ground that 
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nsideration alleged {Rs. 75,000) 


i “had not been paid. Payment of the con- 


“sideration was also pleaded by*the plaintiff, 
“and a duly signed receipt for the full 
“amount put in by him, the execution of 
“which was also admitted by the Rajah; 
“but the Courts below held that the full 
“amount had not been*paid as averred at 
“the time of the transaction; that only a 
‘portion of some Rs. 20,000 was ad- 
“vanced by driblets to the Rajah at different 
“times, and consequently that the case of 
“the plaintiff was not made out as pleaded, 
“and the Judge for this reason dismissed 
“the plaintiff's claim. But, at the same 
“time, to show his sense of the Rajah’s mis- 
“conduct in signing deeds in a reckless 
“manner, adjudged him liable to pay all 
“ plaintiff’s costs in the present action. =’ 


“The plaintiff's ground of special appeal, 
“as laid before us by the learned Advocate- 
“General, is that thé Rajah, having executed 
“and delivéred to the plaintlff the bill of sale, 
“had thereby completed the sale, and con- 
“veyed to plaintiff whatever title he himself 
‘‘possessed in the property to the extent of 
“the 4 annas mentioned; and that plaintiff 
“is entitled to have possession of this share 
“of the estate, whether consideration had 
“been paid or not; that, after execution of 
“the bill of sale, or conveyance of the pro- 
“ perty, the title became vested in the plaintiff, 
“and the estate belonged to him, while the 
“‘consideration-money belongs to the vendor, 
“and he can take waat steps he pleases to ` 
“enforce the payment of it; but its non- 
“payment in full cannot nullify the sale, or 
“prevent the plaintiff having possession of 
“the estate purchased by him.’ 


The decision passed by the Court was: 
“It appears to us that, while in the one trans- 
“action the re-payment of money is entirely 
“dependent upon the previous receipt of 
“the consideration, there being no debt 
“constituted, and consequently no amount 
“legally recoverable, unless the money has 
“been paid; on the other, the execution and 
“delivery of the bill of sale perfects and 
* completes the transaction; that, while on 
“the one hand the vendor has full power to 
“determine when he shall execute and deli- 
“ver the deed of sale, and* having postponed 
“so doing until the purchase-money is paid, 
‘yet, on the other, having such power of de- 
“termination and discretion, and choosing 
“to execute and deliver the bill of sale to 
“the purchaser without receiving payment’ 
“of the purchase-money, such deed and 
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“such act must be regarded asa valid con- | should have been given by the Judge as had 

“veyance of his right and title to the pur- į; been done. 

“chaser, and debars him from holding the | 

Lt r it: D 

GE ee est pote arpa 
BEER 8 i re 

“chaser, and his title is in this country the , UPON is that none of the money reached the 


Die , , | special appellant till 1848; whereas yearly 
SE credits are taken fiom 1845 of money which, 


“The Judge having held that the bill of sale | in faét, remained with the Collector, and in 
“was executed and delivered to the plaintiff,; no way came to the appellant till the estate 
“should have held the sale perfected and bind- | was released from attachment. The same 
“ing upon the seller. Under the precedents ' plea is urged as to the credits of 1854 to 1858, 
“cited by us, and with reference to the plea; č. e, while the property was again under 
“that full consideration had not been paid, | attachment. 

“as a large amount (some Rs. 20,000). pd e ZEN 
“was SS by the Judge to have E The distinct point taken in respect to 


e principle of account is this, ov. that 
“advanced in part-payment, while the seller , g 
“had kept possession for a series of years, the account has been based on a deducted 


© he should have called upon him to account. payment of Rs. 20,000, as if made at the 


i i ; ; i time of the execution of the deed of sale, 
ee e E Petia Se ' whereas it is clearly shown and found that 
y> : | this was not so, but that the Rs, 20,000, if 


t6 H i | e e 

“Amoun, with reasonable GE | paid at all, were paid from time to time only, 

“discharged from that “source, he should í 

“only hold the ‘defendant entiled to con- | #94 that subsequent to the execution of the 
weed ‘ ‘deed of sale; and that the deductions should, 


“tinue in possession upon the ground, that | ; 
“he had a right to look upon the estate sold | therefore, be credits only from dates of actual 


“as burthened with sucha lien from the | Payments. 
“circumstance attending the sale of the! We think all these objections are valid, 
: Pies p and oe Wee On the first plea, it is contended on the 
op SE no Sa Judge = SE other side chat there was no order in the 
Carry Outewithout remanding the case un- 
“ der de new Code of Procedure, we remit | remand for the trial of the issue referred to. 
“the case to be decided DE Novo zz Ais Court | But it is obvious that the suit, which is based 
ER 
“which fatPly arise in the pleadings.” | ’ i 
Jany d j as pleaded by special appellant, that the son 
Now, the first point in special appeal is, , of Hossein Ali, vız., Talib Ali, accepted a zort- 
that the following issue of a prominent and | gage deed substituting another agreement and 
important nature arose on the pleadings, and į fransaction in lieu of his father’s deed of 
was the fifth issue fixed by the first Court, and | sale; and we unhesitatingly pronounce that 
that the decision of it fully came within the ‘the words used in the order of remand “ de 
provision of the above order of remand, which, ` zovo,” or such “ ofher points as may fairly 
in fact, provided in terms by its concluding | arise in the pleadings,’ certainly include 
words for the trial of such issue, oi. whe- De order for a clear and distinct finding 
. ther plaintiff's right under the deed of sale,on evidence as to the issue raised by the 
to Hossein Ali, dated 23rd September 1844, | above plea. ' 
was not materially affected by the fact that | ia eddar the: lesen the, dees: Coa 
Talib Ali, son of Hossein Ali, accepted a | Ge eae e 
ust d t i i 
mor‘gege bond ofthe whole property forthe | Mist consider whether any pioprietary rights 
‘same consideration, as was the basis of -the oneal dea E E | bill of sal 
deed of sale above referred to in respect to 4 i nocd he dd E e force. the 
of it? 2 ; ; , 
are question will be, whether Talib Ali consent- 
Another prominent and important issue!ed to the cancelment of that deed, and the 
which arose on the pleadings was alleged to | substitution for it of the second deed. If, 
be, whether Rs. 20,000, or what sum, was , however, proprietary right actually passed 
paid at the execution of the deed, or when and : under the bill of sale, and were in any sense 
in what proportions? It was further pleaded ` exercised by Hossein Ali, or his representa- 
that if the fact were, that the Rs. 20,000, tive or agents, then the lower Court must 
were not paid, then nọ credit for, Rs, 20,000 i see whether the ‘subSequent transaction by 





In the matter of the principle of calcula- 
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Talib Ali amounted. to re-conveyance of the | 


property to the vendor followed by the mort- : 
gages to Talib Ali. i 


On`the second point, we are of opinion 
that there is no sufficient finding on legal 
evidence that the Rs. 20,000 was paid as 
alleged. The Judge uses the words: ‘The 
“consideration-money was Rs. 75,000, of 
“which Rs. 20,000 are admitted to have | 
“been received from time to time.” But! 
who made the admissions, and when, and | 
how such admissions were recorded, should 
all be shown, if such an admission was made 
to the Fudge; and, if not, the point should 
be decided upon full legal evidence, including, , 
of course, any specific admission, which there | 
may be on the point. , 


The first objection taken in regard to the ' 
account is not in any way shown by the other : 
side to be incorrect. It is admitted by: 
special appellant that 4 per cent. accumulated ' 
in the hands of the Collector by his invest- ' 
ment in Government Promissory Notes ; and, ' 
of course, so much of interest must be taken | 
as a credit to special appellant; but the differ- 
‘ence between that and legal interest can only : 
be calculated from the date or dates on which 
the money actually reached special appellant’s | 
hands. 

On the second matter of the principle of : 
account, of course, the credit must follow the 
finding of fact as to the-date or dates on 


which the Rs. 20,000, or portion of it, were | 


paid. 


ference to the above remarks. 


The 22nd August 1865. 


Present: 


bw e 
- The Hon’ble H. V. Bayley and J.B. Phear, 
Judges. 


_Mortgage—Notice‘of foreclosure (to purchasers 
of Mortgagor’s equity of redemption), 


Case No. 1286 of 1865. 


Special Appeal from a decision passed by 
Mr. E wë, Pearson, Fudge of Lirhoot, 
_ dated the 16th Febluary 1865, affirming 
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In this view we decree the special appeal, . 


and remand the case to be re-tried with re- | 


‘of foreclosure.” 
‘unqualified form a somewhat bold conten- ` 
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a decision passed by the Sudder Ameen 
of that District, dated the 18th March 
1864. i ` 


Kishen Bullubh Muhta (Plaintiff), Appellants 
Der 


Messrs. Belasoo Commur and others - 
(Defendantsy, Respondents. 


Air, A, A, Lingham for Appellant. 


Mr. F. Baptist for Respondents. 


In what cases notice -of foreclosure should be given 
to private purchasers of a mortgagor’s equity of 


redemption. 

Phear, F.—Tuis is a foreclosure suit. In 
other words, it is a suit to obtain a declaration 
of right to certain mortgaged lands, on the 
ground that the year of grace has expired 
since the giving of due notice, according 
to Regulation XVII. of 1806. 


Both the lower Courts have found that, 
after the making of the mortgage, the mort- 
gagor had sold his equity of redemption ; and 
that the plaintiff had not given notice of 
foreclosure to the vendee. On this account 
they concluded that the notice required by 
section 8 of Regulation XVII. of 1806 had 
not been given, and accordingly they both 
dismissed the plaintiff's claim., ° 


On special appeal, the plaintiff urges that 
these decisions are wrong, because “a pur- 
chaser from a mortgagor or his representative 
is not entitled to be served with notice 
This seems to me in its 


tion. The words of the section are as fol- 


‘low: “ Whenever the receiver or holder of 
la deed of mortgage, &c., may be desirous 


“of foreclosing the mortgage, and rendering 
“the sale conclusive on the expiration of 
“the stipulated period, &c.» he shall (after 
“demanding payment from the borrower or 
“his representative) apply for that purpose 
“by a written petition, &c., tothe Judge cf 
“the Zillah or City in which the mortgaged 
“lands or other property may be situated. 
“The Judge, on receiving such written 
“application, shall cause the mortgagor or 
“his legal representative to be furnished - 
“with a copy of it, and shall, at the same 
“time, notify-to him by a perwannah, under 
“hig seal and official signature, that, if he 
“shall noteredeem the property mortgaged 


` 
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“in the manner provided for by the forego- , assignment of the equity of redemption as 
“ing section within one year from the date a consequence of insolvency, execution of a 
“of the notification, the mortgage will be decree of Court, or voluntary contract: only 
“finally foreclosed, the conditional sale will it should be observed that, in the latter cases, 
“ become conclusive.” the assignment must not be inconsistent 
From this I understand that the com- | With the terms of the original mortgage, 
mencement of the final year of grace dates | and must generally be assented to by the 
mortgagee, or, in other words, must be such as 


with the alternative of a notice either to the | h Be i S Wh 

mortgagor or to his legal representative ; and | os sae in S oun ee en 

that, if neither alternative has happened, the | © mortgagee desires to loreclose, there can 
never be the least practical difficulty in 


year of grace cannot have begun to run | ae .; 
And, although the Judge is the instrument to | #5c¢raining whether the equity of redemp- 
i | tion, as against the mortgagee, is in the hands 


give Se EEN SCENE who saute of the original mortgagor himself, or in 
o make it the basis of a forfeiture to the | wr him. 3 

those of one of the substitutes for him just 

mortgagor of the equity of redemption, must | described; and in whatever of these it is 

take care to put the Court in motion for the | Gan ie be to that one, in my judgment 

` ’ D 8 


purpose, and cannot claim his strict legal h ti Ebe isencd in Order to ailal 
rights while the notice, from whatever cause, VIE HOUCE must De issued in order to Initiate 


(excepting only the fault of his adversary ) | the a of grace, whether it was by public 
emanes j or private sale, or otherwise that the assignee 


EE ani ee Abed ‘in question obtained his right to the assign- 
= k emar at i employ the term ment. But when once the time of grace is 
ere Ee 28 e mous Bus tn | set running, no subsequent assignment of his 
Seki, tees ie eee ee Or e 
Sudder Court reported in No. 7, Select Re- | S Sg Ee EE ei 
» reporte di DEI redemption was duly and completely assigned 

ports, page 264, judicially declares that it is | in such a way as to bind the mortgagee 
= ; EE ZE e SE before the notice of foreclosure, then the 
and forced construction of the word “ notifi- fee = a nee, Ber = st Beien 
cation” as used in the Regulation, but is also Ee : ie en pug ea E Ge SE 
z too ace affer the notice to the mortgagor 
directly contrary to all principles of equity | ip S y to the assignee is ne oe : 
and good conscience, by which I conceive the | e EH SE ought a have e Ge 
E a be dee ee KS | fit of his proceedings. It cannot be gathered 
5 o an enactment which the Le from the Lower Appellate Court when the 
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gislature has made for the express purpose 
of creating for, and securing to, a mortgagor 
equitable rights beyond, and even in contra- 
diction to, the strict letter of his contract. 


notice of foreclosure was served relative to the 
assignment, or, indeed, whether any notice 
at all was served. I would, therefore, send 
back the case for re-determination in view of 


The result of this most unnecessary, con- | the above remarks. 
struction in any particular case may well be. 
that, notwithstanding the Regulation, and ! Bayley, J —The Lower Appellate Court 
without laches of his own, the unfortunate | having held in this case that notice to the 
mortgagor gets none of the equity of re- , purchaser by private sale of the right to 
demption which was intended for him. ' equity of redemption of a mortgagor is re- 


Next, then, comes the question, what- is ' quisite, the special appeal is now brought here 


, : on the one ground, that there is no authority 

the meaning of the term “mortgagor’s legal | EN 
ane , 5 law for the Lower Appellate Coumt th 

representative”? I conceive the words na-|,> 4 d 0 ppel thus 


turally designate that person who, either by | holding., 
law or by contract between the pirties, suc-| The passage and cases cited in pages 


ceeds (e mortgagor, whether mediately or | 212 and 213 of Mr. Macpherson’s Work (3rd 
immediately, in the position which he holds ' edition) on Mortgages seem to leave the 
relative to the mortgagee in respect of the: matter one of some doubt and conflict. Bur, 
property which is the subject of mortgage; | on the whole, I think that the greater pre- 
and with this view I believe all the published | ponderance of authority is to be given to the 
decisions of this Court accord, as well as those | view that, unless the mortgagor gave, nqjice 
of the late Gudder Court. Now, a succession į of a private sale of his equity of redemption, 
of this kind may occur either by reason j or unless otherwise cognizance on the part of 
of the death of the mortgagqr, or by the moitgagee of *thee transfer By such sale 


Vol, lIJ, e 36, 
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is fully shown, the mortgagee is not bound to 
give notice to private purchasers of a mort- 
gagor’s equity of redemption. ` This view 
is to some extent supported by the decision 
of Justices Kemp and Shumbhoonath Pundit 
_ in this case (page 292, Marshall’s Reports, 
Vol. I). 


But, at the same time, I conceive that, if 
the notice shall have been served on the 
mortgagor Jefore his assignment, the notice 
has been sufficiently served, and no further 
notice to the assignee is necessary. As the 
Lower Appellate Court has not clearly found 
this latter matter, the case may be remanded 
to be re-tried with reference to these remarks. 


The 22nd August 1865. 
s Present: 


The Hon’ble C. Steer and E. Jackson, 
Judges. 


Principal and Agent—Constructive Purchase— 
Nature of proof requisite. 


Special Appeals from a decision p assed by the 

Judge of Bhaugulpore, dated the arth 

. February 1865, affirming a decision passed 

by the Principal Sudder Ameen of that 
District, dated the 27th April 1864. 


Case No. 973 of 1865. 


Must. Roohonissa and others (Defendants), 
Appellants, 


versus 
Syud Woolfut Ali (Plaintiff), Respondent. 


Moonshee Ameer Alt Khan Bahadoor, Mr. 


F.° Baptist, and Baboo Onoocool Chunder 
Moekerjee for. Appellants. 


Mr. C. Gregory for Respondent, 
Case No. 1160 of 1865, 


Meer Sufdur Ali (one of the Defendants), 
Appellant, 


D 


Ver sus 


Syud Woflfut Ali (lat), Respondent. 


| Mr. J. Baptist and Baboo Onoocool Chunder 
Mookerjee for Appellant. 


Mr. C. Gregory for Respondent. 


Suit by a principal against his agent to recover pro- 
perties purchased by the latter dut of the former’s funds. 
HELD that the fact of the defendant being the plaintiff’s 
agent, and having no means to purchase out of his own 
funds, was not per se sufficient to establish even a primé 
facte case of constructive purchase. To make out a 
case of constructive purchase, the plaintiff must prove 
not only that the defendant was his agent, but that, at 
the time he made the purchase, he had in his hands 
funds of the plaintiff sufficient to make the purchase. 


Tus is a case of a principal suing his 
agent on the allegation that he, having the 
charge and the management of his funds, 
fraudulently bought certain properties out 
of these funds in the names of his wives. 
The suit is to recover these properties out of 
his hands. 


Both the Courts have found that the de- 
fendant was in the service of the plaintiff, 
acting as his general agent at the time the 
purchases were made. They also find that 
the purchases were made out of the plaintiff’s 
funds, and that the defendant held the pur- 


| chased property in trust for tlre plaintiff, 


the wives’ names being merely used ficti- 
tiously. 


e 
Both the agent and his wives appeal against 
the decision. 


It is not clear in what way the Judge has 
arrived at the conclusion that the purchases 
were made out of the plaintiff’s funds, and 
that the defendant held the purchased pro- 
perties in trust for the plainuff. But as far 
as we have been able to acquaint ourselves 
with the facts of the case, and the nature of 
the evidence which has been adduced to sup- 
port it, we think that when the Judge says 
the funds were the funds of the plaintiff, he 
means that they must be considered to be so 
constructively, for there does not seem to 
be any evidence that the plaintiff supplied 
the defendant with any special funds on tke 
occasion, nor any evidence sufficient to iden- 
tify the money used fof the purchase as the 
money of tne plaintiff. 


It being then a case of constructive 
purchase and a constructive trust, -it is not 
sufficient fpr the Judge to say that he finds 


‘ 
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from the evidence that the purchase was 
made out of the plaintiff’s funds, and that 
‘the defendant was his trustee in regard to 
the property so purchased. The facts which 
the Judge considers established do not 
suffice to prove a constructive purchase and 
a constructive trust. Tne defendant may 
have been the plafntifi’s agent at the time 
he made the purchases, and he may have 
bad no means to make the purchases out 
of his own funds, but these two facts are 
quite inadequate by themselves to establish 
even a primd facie case of constructive 
purchase. The Judge needs. not to be 
told that an agent may acquire property 
.for himself, and there is no presumption 
that the property he acquires during his 
agency is the property of his master. There- 
fore, to take that as evidence against the 
defendant, and to hold that the property is 
the plaintiff’s, because the defendant had no 
means of his own to make the purchase, is 
not a legal mode of adjudicating the question 
at issue. 

To make out a case of constructive pur- 
chase at all, the plaintiff would have to 


prove not only that the defendant was his 
agent, but that at the time he made the pur- 
chases he had in his hands funds of the 
plaintiff sufficient to make the purchase, 
Without this proof the plaintiff does not 
even start his‘case, for if it is not shown 
that the defendant had funds of the plaintiff 
adequate to make the purchase, what ground 
is there for holding that the property be- 
longs to the plaintiff? This proof is, there- 
fore, absolutely essential; and unless the Judge 
can find this proof in the evidence which bas. 
been adduced, the plaintiff must be considered 
to have failed in his suit. It is not for us, 
sitting in special appeal, to say whether the 
evidence does establish this; and we must, 
therefore, remand the case that the Judge 
may examine the evidence, and if he finds 
that it does establish that the defendant had 
funds of the plaintiff sufficient to make 
the purchase, that fact, coupled with the 
Other facts found, would, we think, suffice 
to throw the burden of proving a purchase 
out of his own funds upon the defend- 
ant. This order of remand disposes of 
both the appeals, 


RULINGS OF THE HIGH COURT UNDER ACT X. OF, 1859. 
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The oh May 1865. 
Present: 


The Hon’ble W. Morgan and Shumbhoonath 
Pundit, Fudges. 


Gomastah—Power of, to grant pottahs. 


Special Appeal from a decision passed by the 
Judge of Tipperah, dated the 29th Septem- 
ber 1864, reversing a decision passed by the 

‘Deputy Collector of that District, dated the 
11th July 1864, 


_Kalee Coomar Doss (Plaintiff), Appellant, 
versus 
Sheikh Anees (Defendant), Respondent, 


Baboos Chunder Madhub Ghose and Sree- 
nath Banerjee for Appellant. 


Baboo Romesh Chunder Mitter for 
Respondent. 


It does not lie within the ordinary scope of a gomas- 
tah’s authority to grant pottahs. Special authority to 
grant them is necessary. 


In this ‘case the special appellant, as the 
dur-ijaradar for three years commencing 
from 1270 B. E., sued the defendant at the 








gomastah of the plaintiff; that the latter had 


no authority ; that there was no proof of the 


'defendant having paid rents to the former 


dur-ijaradar under the pottah which the 
defendant produced as the pottah of the for- 
mer dur-ijaradar; that the pottah given by 


| the plaintiff direct to another ryot was 
Case No. 67 of 1865 under Act X. of 1859. | 


proved ` and that the rates of rent provided 
for in the pottah now set up by the defend- 
ant were below the rate actually paid be- 
| fore by the defendant. The Court then pro- 
i ceeded to-try the case on the merits, and to 


Bees a decree for a kubooleut at the rates, 


and for the lands that it considered were 
| proved by a local investigation and other 
evidence in the case. The Lower Appellate 
Court, having examined the writing of the 
pottah in this case and in 20 other similar 
suits brought by the plaintiff against 20 other 
Hots, who also plead similar pottahs from 
the plaintiff's aforesaid gomastah, and hav- 
ing compared these writings with the pottah 
which the first Court had caused the Go, 
mastah to write in its presence, came to a 
conclusion that the pottah in dispute was 
written by the said gomastah. It then 
proceeded to try the question of the author- 
ity of the gomastah to grant the pottah, and 
held that the plaintiff must prove that no 
such power was given to the gomastah; that 
he has not produced the kubooleut he is 








end of the year 1270 for a kabooleut at a, likely to have taken from his gomastah; 
specified amount of rent for the three years; that he does not prove that only limited 
of the dur-ijara. powers were given to the gomastah; and 

The defendant pleaded a pottah for the|the Court decided that the plaintiff having 
three years from the gomastah of the plaint- | failed to prove all this, it was to be presum- 
iff. The genuineness of this pottah and (ed that the gomastah had the authority to 


the authority of the alleged grantor were | grant the pottahs. 


denied by the plaintiff and by the said go- | 


mastah in his deposition on oath, and the 
rate of rents menticned in the said pottah 
were stated by the plaintiff to be below the 
prevailing rates in the neighbourhood. 

Apparently, there was some dispute also 
regarding the quantity of lands held by the 
defendant. 

The defendant, in support of his allega- 
tions, produced another pottah from the dur- 
jjaradar who held before the plaintiff, and 
the plaintiff produced a pottah given by him 
to another ryot. The first Court found on 
evidence that the pottah set up by the de- 
fendant was not in the handwyiting of the 





The Court thought it unnecessary to try 
the other question which had been tried by 


i the first Court connected with the fact of the 
| execution of the pottah, and of the authority 
| to execute it. 


Having dismissed the case 
upon this ground, the Lower Appellate Court 


(bad no occasion to try the propriety of the 


ı fates at which the plaintiff sued for a kubooleut. 
The decision in this case will affect the trial 
of the other 20 special appeals preferred 

D the plaintiff In the cases mentioned be- 
low. We think the investigation by ethe 
Lower Appellate Court, especially as regards 
the question of the authority qf the gomas- 
tah, is substantidlly *defective. The prece- 


p t 
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dent quoted by the Judge (page 3 of Hay’s' Baboo Ashootosh Dhur for Appellant. 

Decisions, 12th July 1863) has been since ' 
* ond February 1865, overruled. The |! 

page 55, Volume IL, and true principle appli- 


31st ot August 1864, page or . 
56, Volume I. Be the cable to the Case ‘The fixing of the rate of rent in an execution- proceed - 


Weekly Reporter. is to be found in! ing of the Civil Court will not save the limitation under 


: hee? Act X. of 1859. 
the cases noted in the margin.” ` : Where a suit is pending to determine the rate of rent, 
The Lower Appellate Court should ! back rent can be sued for only “within one year of the 
distinctly ascertain whether any written | determination of the rate. 
power was given to the gomastah by! uisiga suit for rent under Act X. Plaint- 
the plaintiff, and what were the powers |i¢@ claims rent from 1852, Tne appell 
and duties entrusted to him; whether any; defendant in the case, is willing to pay 
pottah, and, if so, by whom, has been given to | rent for the three years previous to suit, but 
other ryots of the property, besides the | objects to the old part of the claim. We 
ryots who are defendants in this and the | think that plaintiff cannot, in this suit, obtain 
other 20 suits; whether any pottahs given more than defendant is willing to pay. 
by this gomasiah have been recognised | Plaintif will have his rent for the Bengalee 
and confirmed in any and what manner by years 1267, 1268, and 1269. 
the plaintiff i what rents the he who Plaintiff contends that the rent was fixed 
are now sued, paid before to the "Om land became due in an execution- proceeding 
dur-ijaradar; and whether the rates of rents | of the Civil Court in 1862, and that he may 
mentioned in the pottahs now set Ki bY | bring his suit for the whole within three 
them are below those Ges SE them. ` years of that date. But, besides a doubt as 
Having found these facts, t S Eh the jurisdiction of the Principal Gudder 
draw such conclusions ag FOIN ES Ser Se  Ameen who so fixed it, and the retrospective 
fairly deducible from the findings and evi- ' effect of the order, we do not think that the 
dence with regard to the fact of the genuine- | effect would be to save the limitation under 
SE of E and of the authority ofi Act X, Plaintiff quotes cases to show that, if 
t A to aa soe a de (a suit were pending to determine the rent, 
he en i accordingly SE #0 ee | the back rent may be sued for any, time with- 
Lower Appeliate Court, Se SS 'S "in one year of the determination of the rate ; 
case Wa SN apPy to a gr Cases Ge but, if that be so, it still will mot cover 
Nos. 68 to 87 of 1865, both inclusive, which | 1), intiff’s case, as he did not sue within one 
are also to be remanded with the same direc- | year. Plaintiff’s only remedy for the past 
Hons. | period seems to have been by executing the 
- Ge decree for wasilat. Plaintiff will have 
costs of all Courts in proportion on the -whole 
The roth May 1865, ‘amount now declared to be due. Any sum 
Present: paid into Court will be taken in part-satis- 


S ' faction of the d 
The Hon'ble C B. Trevor and G. Campbell, , Oona ar 


Judges. 


Limitation under Act X. of 1859 (not affected by 
proceedings of Civil Court fixing rate of rent | The 10th May 1865. 
—Suit for back rents. 


Baboo Hemchunder Banerjee for 
Respondent. 





Present: 


Case Ņo. 3191 of 1864 under Act X, of 1859. | 
d The Hon’ble W. Morgan and Shumbhoonath 
| Pundit, Judges, 


Rights of Occupancy—Transfer of Tenure, 


Special Appeal from a decision passed by th 
Fudge of the 2g-Pergunuahs, dated the rath 
July 1862, modifying a dectsion passed by 
the Deputy Collector of that District, dated 





the 23rd April 1864. i Case No. 120 of 1865 under Act X. of 
Nawab Nazir Sidij Nazir Ali Khan Bahadoor E 
(Defendant), Appellant, Special Appeal from a decision passed by 
e SE | the Fudge of Hooghly, dated the 29th 
December 1864, modifying a decision 
Jugut dara Chowdhrgin (Plaintiff), | passed by the Deputy Collector of that 
Respondent. District dated the 28th June 1864, 


> 
vr 


1865.]_ Act X. 


eem, 


Sreeram Bose and others (Defendants), 
Appellants, 


DET SUS 


Bissonath Ghose and others (Plaintiffs), 
l Kespondents. 


Baboo Nilmadhub Sein for Appellants. 
None for Respondents. 


The determination of the fact whetheror not a tenure 
with rights of occupancy is transferable by sale de- 
pends upon local custom. 


Tuae Court below has disallowed the sale of 


the rights or occupancy enjoyed by a tenant. ' 


It cannot be denied that such tenures are 
occasionally saleable, and the determinatign 
of the fact, whether any particlar tenure 
is saleable or not, depends upon the local 
custom, WW 

The case is remanded to the Lower Appel, 
late Court to find out what is the local custom 
on this point, and to decide in accordance 
With it the question whether the tenure may 
be transferred by sale. 


The toth May 186s, 
Present: 


The Hon’ble W. Morgan and Shumbhoonath 
°” Pundit, Fudges. 


Principal and Agent—Title. 
Case No. 410 of 1865 under AG X. of 1859. 


Special Appeal froma decision passed by the 
Fudge of Midnapore, dated the 22nd Sep- 
tember 1864, reversing a decision passed A by 
the Deputy Collector of that District, dated 
the 29th Fuly 1864. 


Dhunun Joy Kur (Defendant), Appellant, 


Versus 


Gobind Churn- Doss Mohunt ( Plaintiff), 
Respondent, 


Baboo Tarucknath-Sein for Appellant. 


` Baboo Woopendur Chunder Bose for 
Respondent. 


An agent employed in collectIng rent cannot question 


the title of his principal to receive the rent, but must 
pay him all that he collects, 


THE special appellant, as the agent of his 
principal, must pay all that he has collected 
for his master, and cannot be allowed to plead 
any question regarding the title of his prin- 
cipal to realize the rents in dispute. The 
special appeal is rejected with costs, 
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The roth May 1865. 
Present: 


The Hon'ble C. B. Trevor and G. Cambpell, 
Judges. 


Suit for Kubooleut—Plea of separate title— 
Non-receipt of rent. 


| Case No. 3350 of 1864 under Act X. of 1859, 


Special Appeal from a decision passed by the 
Judge of Patna, dated the 8th Fuly 1864, 
afirming a decision passed by the Assistant 
Collector of that District, dated the 28th 
April 1864. 


Syed Jeshan Hossein (Plaintiff), Appellant, 
versus 


Bakur and others (Defendants), Respondents, 
- Mr. R. E Twidale for Appellant, 
Mfr. C. Gregory for Respondents. 


A suit fora kubooleut is not the correct mode of 
establishing a title. Where a separate title is pleaded, 
and there 1s no proof of receipt ot rent from the party 
from whom the kubooleut is required, the question of 
title must be decided before the suit for a kubooleut can 
proceed, 


PLAINTIFF sued one Bakur for a kubooleut 
under clause 1, section 23, Act X. of 1859. 

The defendant Bakur answered that he 
was the servant of.one Mahomed Ibrahim, 
and had occupied the land under him, and 
had never paid rent to the plaintiff, 

Mahomed Ibrahim appeared also, claiming 
the land as his lakheraj. 

The Deputy Collector, considering it prov- 
ed from the evidence that defendant had 
never paid rent to plaintiff, but had occupied 
the land as the servant of Mahomed lbranim, 
dismissed the plaintiff’s claim. 

The Judge, on appeal, though his judg- 
ment is not so clear as it might be, and con- 
tains matter which had better have been 
omitted, Substantially came to the same result, 

Plaintiff now appeals specially, urging 
that the case has miscarried, and the Judge 
Should have tried his right to receive a ` 
kuboolett from Mahomed Ibrahim. But we 
think this is not so. A suit for a kubooleut 
is not the correct mode of establishing a title, 
and when a Separate title is pleaded, and 
when, as in the present instance, no receipt 
of rent from the party, from whom the kuboo- 
leut is required, % proved, the question of 
title must be decided before the suit for a 
kubooleut can proceed. 

Under this view, we reject the special 
appeal with costs,° e í 


D AX. 








The rith May 1865. 


Present: ; | 
The Hon’ble H. V. Bayley and E. Jackson, | 
Judges. 


i ; ; | 
Suit for declaration to set aside right to quit-rent 
tenure—No Notice—Order for assessment, 


Case No. 3505 of 1864. | 


Special Appeal from a decision passed by the | 
Judicial Commissioner of Chota Nagpore, , 
dated the 3rd September 1864, reversing a 
decision passed by the Extra Assistant Com- i 


missioner of Maunbhoom, dated the roth | 


i 


August 1863. 


| 
Versus | 
I 


Kasheenath Shantee Karee and others 
(Plaintiffs), Respondents. 


Baboos Nilmadhub Bose and Ashootosh 
Dhur for Appellant. 


Baboss Fuggadanund Mookerjee and Banee 
Adadhub Banerjee for Respondents. 


In a suit for a declaration of title to set aside an 
alleged right to a quit-rent tenure, no notice under 
section 13, Act X. ot 1859, is required. 

In such a suit it is premature to go beyond a decree 
for a declaration of title, and to order assessment at 
village rates. 


Tuer main plea is that the petitioner is | 
entitled to hold at his past uniformly paid 
quit-rent. But we remark that the docu- 
ments on which the defendant bases his 
title are found, as a fact, to be forgeries. 

It is also pleaded that no notice was issued 
under section 13, Act X. of 1859. Bati 
this is not distincily stated in the petition 
of special appeal ; and, even if it were, it is 
utterly, untenable. Tne suit is one for a 
declaration of fitle to set aside an alleged 
right to a quit-rent tenure ; and no notice 
under section 13 is requisite in such a suit. 

It is further urged, though not in the 
petition of special appeal, that the declara- 
tion of title and order to assess at village 
rates should have been withheld, when the suit 
was only toset aside tue Uefendant’s deeds. 
Wethink this plea so fir admissible that it 
is premature in this suit to go beyond a 
decree for agleclaration of, title, and now to 
order assessment at vilfage rates, Consider- 


THE WEEKLY REPORTER. 


eee o mar e 


Ghunshyam Chobey (Defendant), Appellant, 


Rulings. 


[Vol 1H. 


ee a e MlM zf 


a] 





ing the appeal in the main groundless, we 
dismiss it with costs. 


The 11th May 1865. 
Presents 


The Hon’ble C. B. Trevor and G, Campbell, 
Judges. 


Appeal (to Collector from decision of Deputy 
Collector under clause 4, section 23, Act X. 
of £859). 


r Cases Nos. 3364 to 3378 of 1864 under 
Aĉ X. of 1859. 


Special Appeals from a decision passed by lhe 
Judge of Rajshahye, dated the 26th August 
1864, affirming a decision passed by the 
Collector of that, District, dated the 28th 
June 1864. 


Mr. G. R. Barry (Plaintiff), Appellant, 
VETSUS 


Dwarkanath Biswas (Objector) and Gopee- 
nath Sircar (Defendant), Respondents, 


Mr. R.T, Allan and Baboo Piorno Chunder 
Mookerjee for Appellant. 


None for Respondentse 


An appeal lies under section 155, Act X. of 1859, to 
a Collector from the decis.on of a Deputy Collector, 
under clause 4, section 23. 


THESE 15 cases are all analogous, and it 
is now admitted that there is no ground for 
special appeal. The suits were for rent 
under section 23, Act X. of 1859, and the 
amounts were in every case under Rupees 
100. The Deputy. Collector decided, after 
an objection under section 77, in favour of 
appellant, the plaintiff. The Collector re- 
versed the decision on the ground that te- 
spondent, the intervenor, was in actual re- 
ceipt of rent prior to the suit. The Judge 
properly declined to hear appeals. All these 
appeals are dismissed. 

Afterwards, the pleader for the appellant 
urges that there is no appeal at all trom a 
decision under section 77. But, as the suit 
is one under section 23, clause 4, to which 
the intervenor is made a party, and there is 
nothing to bar appeal under the general 
provisions regarding such suits, we think 
that the appeal must lie under section 155. 


) 
LE -Aci X. 





The r2th May 1865. 
Present: 


The Hon’ble E, Jackson and F. A. Glover, 
Judges. 


Jurisdiction—Suit by lakherajdar for ejectment— 
(Clause 6, section 23, Act X. of 1859.) 


Case No. 3705 of 1864 under A& X. of , 
1859. 


Special Appeal from a decision passed by the 
Fudge of Dacca, dated the 25rd September 
1864, affirming a decision passed by the 
Deputy Collector of that District, dated the 
30th June 1864. 


Gooroo Pershad Roy and others (Defend- 
ants), Appellanis, 


Versus 


Nimaye Chand Pulshain (Plaintiff), 
Respondent. 


Baboo Baneenath Bose for Appellants, 


Baboo Greesh Chunder Ghose for Respondent. 


A Collector has no jurisdictionin a suitfor ejectment 
under clause 6, section 23, Act X. of 1859, brought by a 
lakherajdar. 


Tuts was a suit by a lakherajdar to re- 
cover possession of his lakheraj land from 
the zemindar in whose estate it was situ- 
ated, and who, he alleged, had forcibly oust- 
ed him. 


The Courts have found the ouster proved, 
and decreed the plaintiff possession. 


It is on special appeal objected that this 
suit has been brought under section 6, 
clause 23, of Act X. ot 18:9, which does not 
apply to such suits, ` The respondent’s 
vakeel admits that this is the case. That 
law applies to tenants, and not lakherajdars, 
and the Collector had no authority under it 
to entertain the suit. 


The decisions passed are reversed, and 
plaintiff’s suit dismissed as untenable in the 
Revenue Courts. Each party will pay his 
own costs of this litigation. v 

Vol, HI, 
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The 12th May 186s. 
Present : 


The Hon’ble G. Loch and W. S. Seton-Karr, 
Judges. 


Limitation—Jurisdiction—Error of Court (in 
striking off suit for rent with proviso for 
revival pending decision of suit for kubooleut, 
instead of postponing it). 


Case No. 358 of 1864 under Act X, of 1859. 


Regular Appeal from a decision passed 
by the Deputy Collector of Chittagong, 
dated the 26th Fune 1864. 


Mahomed Kalee Shikdar (Defendant), 
Appellant, 


Versus 


Sheikh Ali Hossein Chowdhry (Plaintiff), 
Respondent. 


Mr. A. F. Lingham for Appellant. 


Baboos Sreenath Doss and Bhuggobutly 
Churn Ghose for Respondent. 


Suit laid at Rupees 15,535-4 annas, 


A suit for rent was brought whilst a- suit for a 
kubooleut was pending between the parties. The lower 
Court, instead of postponing the former pending the 
decisio > in the latter suit, struck off the suit with a 
proviso for the revival of the suit when the other case 
was finally decided. HELD that the error of the Court 
was more of form than of substance; that the case 
should be treated as if it had been simply in abeyance ; 
that the suit was quite lezal; and that no part of the 
claim was barred by limitation. 


Tuts in an appeal from a decision casting 
the defendant in rent to the amount of Ru- 
pees 7,650-15, with an additional sum for 
damages, &c., of Rupees 1,427-5-6. 

The Deputy Collector, in a very full, well- 
written, and well reasoned judgment, has 
arrived at the conclusion that a certain 
pottah and some receipts filed by the defend- 
ant are false; that no abatement of his 
rate’ was granted by the plaintiff ; and that 
no payment was made to him. 

In appeal, we are first asked to consider 
the suit illegal on a point of jurisdiction. 
It se-ms that the plaintiff instituted this 
suit on the 27th of December 1861, when 
a former Deputy Collector struck the same 
off on the 21st of February 1862, on the 
giound that it could not be decided until a 
suit about a kubooleut, involving the rate of 
rent payable, and pending between the came 
parties, had been decide 1 by the {tiga Court. 
The former Deputy Coflectos added a proviso 


i 37.» 
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that the present suit might be revived when consideration, and has ‘gained all to which - 


the other case had been finally decided. 
The suit was revived under the above pro- 
viso, against which no appeal was ever pre- 
ferred by either party, on the 12th of May 


1864; and it is now contended by the defend- 


ant that the latter date, and not that of De- 
cember 1861, should be considered the date 
of institution. It would have been the 


more correct course, we think, for the former : 


Deputy Collector to have retained the case 
on his file pending the ultimate decision of 
the High Court in the case of the kubooleut; 
but we are quite warranted in treating the 
case, for the ends of justice, as if such an 
order, and not a proviso for revival, had 
been passed. It would be very unfair to 
make the plaintiff suffer for what had been 


he is entitled. We have, therefore, only to 
uphold the judgment in its infegrity, and 
to dismiss the defendant’s appeal with all costs. 


The 12th May 1865. 
Present; 


The Hon’ble J. B. Phear and F. A. Glover, 
Judges. 


Limitation—Suit to obtain declaration of title 
by setting aside plea of partitionjin previous 
suit for rent. 


Case No. 3647 of 1864. 


, Special Appeal from a decision passed by the 


an error of the Court itself, and an error ' 


more of form than of substance. In this 
view, we shall treat the case as if it had 
been simply in abeyance, on the file of the 
Deputy Collector, between December (861 


and May 1864, and shall hold that the suit 


is quite legal, and that no part of the claim 
is barred by limitation. 


Next, it is pleaded that no less than nine’ 


years’ rent is sued for, and that such a claim 
is not tenable under the provisions of Act X., 
Act XIV. of 1859 not applying to the case. 
We fully admit that the provisions of Act 
X., which is a Code complete in itself, must 


govern this case, and that Act XIV. of 1859 ° 


cannot be applied. But, on turning to section 
at of Act X., we find that the plaintiff can 
take 3 years or 12 years, whichever he 
pleases, under that part of the section which 
says: “For arrears of rent due at the passing 


of this Act, a suit shall be brought within ` 


3 years after the passing of this Act, or 
within the period now allowed for the insti- 
tution of such suits in the Civil Court, which- 
ever may first expire” The section is quite 


clear and decisive on the point, and the de- 


fendant is not entitled to any abatement. 
Onea third point, as to interest, we find 

that the lower Court has ouly given the 

same from roth of August 1863, and we 


see no reason whatever to interfere With this ` 


part of the judgment, or with the order 
for damages. On the merits, the case, it 


is abundantly clear, is quite unassailable, . 


owing to the full, able, and impartial way 
in which the case has been treated by the 
lower Court. i 

We see no reason to entertain a claim 
raised at the hearing in cross-appeal by the 


Principal Sudder Ameen of Beerbhoont, 
dated the 19th September 1864, affirming a 
decision passed by the Sudder Ameen of 
that District, dated the 20th February 
1804. . 
Kundurp Narain Siagh and others (Plaintiffs), 
Appellants, 


versus. 
Bundoo Ram Sein (Defendant), Respondent. 


Baboo Kishen Succa Mookerjee for 
Appellants. 


Baboo Banee Madhub Baneryee for 
Respondent. 

Neither section 77, Act X. of 1859, nor section 5, 
Act XIV. of 1859, but the ordinary Law of Limitation 
(namely 12 years) applies to a suit to obtain a declara- 
tion of title by setting aside a plea of partition urged b 
the defendants in a former suit for rent under Act x. 
of 1859. 

THis was a suit by the plaintiff (special 
appellant before us) to have his right and 
title declared to certain Jands. It appears 
that he originally sued under Act X of 1859 
for arrears of rent, when he was met on the 
part of the defendants by the plea that they 
held the land en which rent was claimed 
under a “ partition.” The defendants, we 
may remark, are admitted to be co-sharers 
with the plaintiff in the general estate, but 
are, with regard to this particular land, 
alleged to be in the position of simple ten- 
ants, and, as such, liable for rent 

Both lower Courts held that, as the pre- 
Sent suit was not brought within one year 
of the passing of the Collectors decision 
which was adverse to the special appellant, 
it was barred under section 77 of At X. of 
1859. 

It is urged in special appeal that this 


plaintiff Tor. more interest, as we are of, section dos not apply, and that the special 
opinion, that he has alteafy met with every appellant isnot barred under it. l 


1865.] Act X. 


gege 


We think that this objection must be al- | 
lowed. This was not a suit brought to re, 


verse a Codlector’s award, but one for a de- 
claration of title which depended on the 
validity of the special respondent’s plea of 
a partition of the estate under which they 
became the owners of the land on which 
rent was claimed Section 77 of Act X. 
of 1859 would not therefore apply, nor do 
we understand how the lower Courts ap- 
plied it; that section refers to cases in 
which a third party intervenes, and comes in 
to prove that he was in the enjoyment of the 
rent of the disputed land. In this case there 
was no intervention. The suit was decided 
in the Appellate Revenue Courts on the 
ground of the “partition ;’’ and, that being so, 
whatever other section of the Act might 
Have applied, section 77 clearly could have 
had nothing to do with it. 

It is further contended that, granting that 
section 77 of Act X. does not apply, the 
special appellant will be equally barred by 
section 5 of Act XIV. of 1859. But this 
section, we observe, refers to suits for the 
reversal of a decision of another Court; 
whereas the present suit is not to reverse the 
Collector’s decision, but is an original suit 
to obtain a declaration of title, by. setting 
aside the defendant’s plea of partition. ` ` 

We are*of opinion, therefore, that the ordi- 
nary Law of Limitation, viz., 12 years from 
the cause of action accruing, applies to this 
case; and that the suit must be remanded in 
order that the Court below may find on that 
point. If the special appellant can prove 
his possession any time within 12 years, 
he will-be entitled to sue to set aside the 
alleged partition ; and, if he succeeds in that, 
he will, of course, be entitled toa decree 
declaring his right to the land in question, 

Costs will follow the result. 


The 13th May 1865. 


Present: è 
The Hon’ble G. Loch and W. S. Seton-Karr, 
Judges. l 


Review of order in execution of decree (by 
Deputy Collector)—-No appeal to Collector— 
Settlements out of Court—Section 206 of Act 
aah 1859 ngt ‘applicable to decrees under 

ct 


Case No. 313 of 1864 under Act X. of 18509. 


‘Miscellaneous Appeal from an order passed 
by the Fudge of Purneah, dated the 27th 


April 1864, affirming an „order passed’ 
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by the Depuly Collector of that District, 
dated the 15th February 1864. 


Rajah Protab Chunder Singh, for self and 
as Executor to the estate of the deceased 
Issur Chunder Singh, Appellant, 


Versus 


Kanaye Lal Doss, Respondent. 


Aix R. T. Allan and Baboo Dwarkanath 
Alitter for Appellant. 


Baboos Debendro Narain Bose and Romesh 
Chunder Milter for Respondent. 


A Deputy Collector acts without jurisdiction in re- 
viewing his order passed in execution of decree. 

So also a Collector in receiving an appeal from an 
order passed in execution. 

Section 205 of Act VIII. of 1859 (prohibiting settle- 
ments out of Court) is not applicable to decrees under 
Act X. of 1859. 

Tur petitioner states that he obtained a 
decree for rent, and took out execution. 
Defendant pleaded payment, which plea was 
rejected by the Deputy Collector, and exe- 
cution. was ordered to be taken out. The 
debtor appealed to the Collector, and he set 
aside the order. ‘The decree-holder appealed 
to the Judge, who refused to interfere on the 
ground that he had no jurisdiction. The 
decree-holder comes to this Court, and prays 
its interference under the provisions of sec- 
tion 35, Act XXIII. of 1861, on the ground 
that the Collector has acted without jurisdic- 
tion in receiving an appeal from the Deputy 
Collector passed in execution of a decree. 

The respondent states that the Deputy 
Collector passed contradictory orders. He 
first rejected the application for execution, 
holding, for reasons assigned by him in his 
proceeding of 12th November 1863, that the 
amount of the decree had been paid; but on 
the receipt of a petition presented by the 
decree-holder to the Collector, and referred 
to him in the usual course of business, he 
reviewed his order, and passed a further or- 
der for execution on 15th February 1864, 
quoting the provisions of section 206 of Act 
VIIL of 1859, as prohibiting settleménts out 
of Coart, and it is urged that the Deputy 
Collector had no power to review his order. 

We think that the Deputy Collector in 
reviewing his order, and the Collector in re- 
ceiving an appeal from an order passed in 
execution, both acted without jurisdiction. 
We must set aside all intermediate orders, 
and restore the first one passed by the Repu- 
ty Collector on 12th November 1863. The 
provisions of section 206 of At VIII, of 
1859 are not Shewn tq be “applicable to 
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decrees under A& X. of 1859. Appeal dis, Shib Narain Roy and others, owners of 
missed ` but under the circumstances we‘ the remaining 184 gundahs. 


think the parties should pay their own costs. After the granting of the pottah, Shib 
i | Narain’s share became vested by assign- 
E ' ment in f 


d, Sreemutty Chowdrain, 
Hurro Chunder Bose, 
Gocool Chunder Pail, 


The 15th May 1365. 
Present: | Tara Churn Ghose, 


‘in four equal undivided shares. 
The Hon bie H. V. Bayley and J. B. Phear, | And later still, Sreemutty Chowdrain lease- 
Judges, | ed her share jointly to 


d. Jaga Mohun, 
d, Luckee Preea, 
d, Ramcomul, 
: f 1864. _ d, Doorga Churn, as meeras ijaradars. 
EE The defendants in the suit were those of 


Special Appeal from a decision passed by Mr, | the above-named persons to whom we have 
W. T. Tucker, Fudge of Backergunge, ! prefixed the letter (di, together with one 
dated the 22nd July 1864, affirming a} Bissessur Alitter, who alleged himself to be 
decision passed by the Principal Sudder | howaladar of the thirteen pundahs share of 

- Ameen of that District, dated the EI the property belonging to Jagat Narain and 
January 1864. his co-sharers therein. 

, Both the lower Courts decreed in favour 

Luckhee Preea Dabea and others (Defend- į of the plaintif. . | 

ants), Appellants, | The defendants specially appeal to this 
, Court against the decision of the Judge 

Versus below. 
SC The. frst objection urged by them is, that 

Juggodumba Dabea (Plaintiff), Respondent, this is a suit brought by a tenant against his 


Baboos Onoocool Chunder Mookerjee, Sree- landlord to recover possession of his land 
nath Doss, Kally Mchun Doss, and Mo- | within the meaning of clause 6 of section 23 


of Act X. of 1859, and therefore is not cog- 
_hinee Mohun Roy for Appellants. gizable by the-Ciall Courte. 8 


L 
Baboos Hem Chunder Banerjee and Bungsee-:\ We think that the words of that clause 
dhur Sein for Respondent. confine its application strictly to cases where 
Pies: S e | the ejectment complained of is effected sole- 
wo Gas where the EE ECH | Wy: by the person to whom plaintif’s rent 
ed solely by the person to whom the plaintiff's rent | is payable. When the person entitled to 
ma tlie erson entitled to recéive rent acts | receive the rent acts jointly or in concert | 
jointly with y third person in ousting the tenant | with a third person in ousting the tenant 
and keeping possession of the land, the tenant may } and keeping possession of the land, the ten- 
treat this as a joint cause of action against both | ant is entitled to treat this as a joint cause 
ee lof action against both wrong-doers, for 
THIS was'a suit to recover possession of ,which he can get no remedy, if he cannot 
land, to-which the plaintiff claims to be en- have recourse to the Civil Courts. It is true, 
titled, and from which, he says, the defend- perhaps, that he might elect to split his 
ants have dispossessed him under color of' cause of action into two, bringing one suit in 
an Act IV. award. e ‘the Collector's Court against his landlord, 
The plaintif claimed as howaladar under | and a second in the Civil Court against the 
a pottah granted some long time ago by four! stranger. But this would not necessarily 


Jurisdiction—Suit for ejectment against Land- 
lord and third person. 





joint undivided shareholders of the land,| give him full relief, and would very little 
namely : © | accord with the policy of the law, which is 

Rajcomul Roy and others, owners of thir- | to discourage multiplicity of actions for the 
teen gundahs. i same grievance. On full consideration we. 





Ramcanye Roy and others, owners of an- | are of opinion that there is nothing in sec- 
other thirteen gundahs. i | tion 23 of Act X. of 1859 to exclude such 
d,—Jagat Narain Roy and others, owners | a joint cause of action as that above men- 
„Of another thitteen, gundahse tioned from the jurisdiction of the Civil Courts, 


SCH , ' d 
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In the case before us the plaintiff sued ' lied upon as effecting a res judicata relative 
Bissessur jointly with his landlord, charging ‘to boundaries between the parties. Butit was 
one act onl? of.dispossession and eviction. urged that, as the then plaintiff had in his 
And both the lower Courts have found as" plaint clearly set out the boundaries of his 
a fact (whether rightly or wrongly is now , howala. and the then defendant had not dis- 
unimportant) that the plrintiff’s charge is | puted them, this silence must be taken as 
established. Now, Bissessur is in no sense ' tacit acquiescence in their correctness, and, 
entitled to receive’ rent from the plaintiff, ` therefore, not available as evidence against 
nor has he ever either been so or claimed to; her. ‘Lhis reasoning cannot be upheld. The 
be so; on the contrary, he claimed to stand in : boundaries of the howala were entirely 
Bissessur’s shoes, or, at any rate, by the side ' irrelevant to the issue in that suit ; and there 
of him, and not above him. Nor, again, is: was no occasion whatever that Sreemutty 
he a mere pro formå defendant; for of all the | Chowdrain, in her answer, should notice 
defendan's he appears to be the one mostly them ; and no reasonable presumption, either 
personally interested in the alleged act of one way or the other, can be founded on the 
eviction, and most to be benefited by its circumstance that she omitted to do so. Con- 
success. The cause of action upon which ' sequently there is nothing in this record 
the plaintiff sues is clearly, not solely, or even | which ought to be treated as evidence against 
essentially, against the person entitled to re- Sreemutty Chowdrain, or any one claiming 
ceive his rent, and, therefore, the Civil through her. Next, were two documents 
Courts have jurisdiction to entertain it. We precisely similar the one tothe other, the first 
accordingly overrule the appellant’s first ! signed by Rajcomul Roy, and the other by 
objection. ' Ramcanye Roy purporting to contain a reci- 

The defendants next object that the Lower tal of the fact that plaintiff possessed the 
Appellate Court based its judgment, both as ' howala, and to set out the boundaries there- 
regards the preliminary issue, and as to the Of preliminary to giving an authority to a 
merits, on evidence which was_either legally tehseeldar to receive the subscriber’s share 
inadmissible or insufficient. It appears of the rent. But it is to be observed that 
that the plaintiff did not produce the original ' neither Ramcomul nor Ramcanye are defend- 
pottah which gave him his howala; and it; ants to this suit, and none of the actual de- 
was said that its absence was not sufficiently :fendants claim through them, so that this 
accounted for to justify the reception of , evidence also must be rejected. Then came 
secondary evidence of its contents; but this ‘a formal statement as to the boundaries of 
is a question solely within the discretion of be howala made by Sreemutty Chowdrain 
the Court below, with the exercise of which in 1856 in the proceedings of the Act IN. 
we cannot interfere unless we see that it is ‘case ; and, as far as it goes, this is very pro- 
illegally abused. We cannot say that any , per to be used against Sreemutty Chowdrain 
such abuse took place in this case; indeed, herself. But its effect must be confined to 
most of the evidence, the reception of which . her alone, because the mouraseedars claim 
is complained of, is under the circumstances ' from her by a title originating long antece- 
of the case of the nature of principal, and dent to the time of her making this admis- 
not of secondary evidence, because it pur- sion, and cannot, therefore, be affected by it, 
ports to consist of written admissions, made An attempt was made to carry back the 
either by the several defendants themselves, date of this admission to the year 1847; 
or by persons whose admissions, it is said, because a passage in it acknowledged the 
would bind them relative to the matter now ' correctness of the boundaries as sete out 
in issue. It seems that all the defefidants in a previous zs/aklalee, or deed ofcon- 





admit the plaintiff’s title as howaladar to 
some lands; and the only issue between the 


parties is whether or not the lands which ' 


form the subject of this suit fall within the 
boundaries of his howalah. The first piece 
of evidence of admission adduced in the 
Court below, and considered by it, is the re- 
cord of a suit to obtain re-payment of excess 
of rent brought by the present plaintiff’s 
father against Sreemutty Chowdrain, one of 
the present defendants. The decree in that 
case was not, and could not have been, re- 


| proceedings ; 
‘identified by Sreemutty Chowdrain herself, 


firmation, and it was said Dat the zs/aķ- 
lalee there alluded to was of the year 
1847. Certainly an ¢s/ak/alee of the year 
1847 was filed with the other Act IV, 
but’ it was in no way 


or proved by any other evidence; and, 
unless shown to be the act of Sreemutty 


 Chowdrain in 1847, it could not be used 
for the desired purpose; the plainte 
‘contention on this point, thereforg, fails. 


Lastly, in this very suit Jagatnarain has 
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come into Court, and admitted the plaintiff's The 17th May 1865. 

case ; and it is said that this admission binds | 

Bissessur, who claims through hm, This, ` Present: e 

however, cannot be supported Whether or The Hon’ble E. Jackson and F. A, Glover, 
not any admission by Jagatnarain could have Fudges. 


been available against’ Bissessur would be ; DEN 
questionable ; but this one certainly cannot, ' Deduction on account of diminished rents of 
for it is made long after the date of the pot- ijara—Negligence of ijaradar to collect. 
tah from Jagatnarain, which forms the rest | Case No. 3648 of 1864 under Aĉ X. of 1859. 
of Bissessur’s title. . aes 

We are, therefore, of opinion that the de- Special Appeal from a decision passed by 
fendant’s second objection must be upheldto| (ie Judge of Beerbhoom, dated the rst 
the extent of declaring that there is no legal Seplember 1864, modifying a decision 
evidence in the case against any of the| passed by the Deputy Collector of that 
defendants except Jagainarainand Sreemutty | District, dated the 19th March 1863. 
Chowdrain. This being so, and Sreemutty Bi Dutt (Plaintiff), Appellant 
Chowdrain not being a person entitled to | E EE 
receive rent from the plaintiff in respect of | versus 
the land in question, this suit is, for the rea- , i j 
son above mentioned, rightly entertained in! Binoderam Sein (Defendant), Kespondent. 


the Court below ; and we see no reason to ' Baboo Luckhee Churn Bose for Appzilant. 
interfere with the judgment as regards’ 


Jagatnarain and Sreemutty Chowdrain. As ! Baboo Banee Madhub Bose for Respondent. 
to the other defendants, the decision of the. A contract providing for a deduction being made in 


Court below must be reversed with costs. i the rents of an ijara in the event of diminution affords 
eee > | no ground fora deduction owing solely to the ijaradar’s 


The 16th M 86 | negligence to collect the rents. 
1865. j 
GE A THE contract in this case was that the 


Present : | ijaradar should pay a certain rent annually ; 

The Hon’ble G. Loch and W. S. Seton- but that, if the rent-roll of the estate, as 
Karr, Judges. ‘stated in the ijara-pottah, wag diminished 

Order of Collector in execution of decree—No jin consequence of the ryots running away 
ppeal. or giving up their land, or of the lands 

Case No. 331 of 1864. : being washed away, Or in any oer manner, 


Miscellaneous Appeal from an order passed | a corresponding deduction should be made 
by the Fudge of the 24-Pergunnahs, dated i in the rents of the ijara. 


the 29th March 1864. | The ijaradar here has claimed a deduc- 

Chunder Coomar Roy (Decree-holder), ` ` tion for a certain amount which he has not 
Appellant, "| collected. 

versus : The first Court finds that it was not col- 

Mr. H. Mackenzie (Judgment-debior), | lected through the ijaradar’s negligence, and 


' refused to allow for that sum. But the 
Berle EE DEE | Judge, reading the terms of the contract 
aboo oreena ge PP strictly, has laid down that, as the rents were 
None for Respondent. . unrealized, the ijaradar was entitled to a de- 


Sestions 103, ene anc 209, Act VIII. of 1859; give | duction, whatever may have been the cause. 
no authority to a Judge to receive an appeal froma ; e : i 
SC St by g Collector in execution of a decree , , The special appellant objects to this find 


under Act X. ‘ing. We think the Judge was in error. 
Tux Court has ruled by a Full Bench de- An equitable construction must be put on 
cision that there is no appeal from an order the contract, and the whole clause regarding 
passed by a Collector in execution of a de- | the allowance for a diminished rent must be 
cree under Act X. of 1859 (Button Monee. read together. If the decrease-in rents has 
Dossee, appellant, 16th March 1864). Sec- | been owing to matters over which the ijara- 
tion 103 of Act X. of 1859, and section 209 , dar had no control, he would be entitled to a 
of Act VIII. of 1859, under which the Judge | deduction ; but not if it is owing solely to his 
professes to have acted, give him no authori- own negligence to collect the rents. ` 
ty to receive appeals, which the law does| We reverse the Judge’s decision, and re- 
not warrapt. We reverse the order of the | store that of the first Court’s, Respondent 
Judge with costs, ` will pay al the costs of the case. 


e 
` 


1865.) Aa X, 





The 17th May 186s, 


‘ Present: 
The Hon’ble E. Jackson and F. A. Glover, 
Judges. 


"Intervention (under section 77, Act X. of 1859)— 


~ 


' Decree of Civil Court confirming title—But- 
warah award—Estoppel. 


Case No. 3617 of 1864 under Act X. of 1859, 


Special Appeal from a decision passed by the 
Judge of Hooghly, dated the 13th Septem- 
ber 1864, reversing a decision passed by the 
Collector of Howrah, dated the 28th April 
1864. , 


Sreenath Ghosal (Plaintiff), Appellant, 
versus 


Joy Narain Kavar and others (Defendants), 
i Respondents. 


Baboos Tarucknath Sein and Dwarkanath 
Mookerjee for Appellant. 


Baboo Prosunno Coomar Sein for 
Respondents. 


A Collector is bound to consider a decree-holder who 
has executed a decree of a Civil Court confirming him 
in his title to be in possession, and to refuse to hear 
any application from a third party under-section 77, Act 
X. of 1859. Bata butwarah award is no absolute proof 
of title, and no estoppel in the way of an intervenor who 
can prove that he has received and enjoyed the rents 


-claimed from g date subsequent to the butwarah. 


THE point taken in special appeal in this 
case is that the Judge was wrong in dis- 
missing plaintiff's claim under section 77 of 
Act X. of 1859, as the right to receive rent 
had already been given to the plaintiff by 
the butwarah proceedings. 

We see no reason to interfere. The 
wording of the section is clear and distinct. 
It is not the right to receive rent that is to 
be enquired into by the Collector, but the 
actual receipt and enjoyment of such rent; 
and it is quite possible that the special ap- 
pellant may have had the land, the rent of 
which is claimed by a third party, awarded 
to him by butwarah in 1857, without having 
ever received rent for the same, and from 
which indeed he may, for anything before 
the Court, have been dispossessed long 
since. Had special appellant been confirmed 
in his title br decree of the Civil Court, 
possession might have been considered to 
have followed title; and it would have’ been 
manifestly: improper to refer a party claim- 
ing rent under the circumstances of this 
case, and who had already had his title de- 
Clared by a decree of Court, to another civil 
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suit. In sucha case, the Collector would have 
been bound to consider a decree-holder who 
had “executed a decree, in possession, and 
to have refused to hear any application from 
a third party under section 77, But a 
butwarah award is no absolute proof of title, 
and no estoppel in the way of an intervenor 
who can prove that he has received and 
enjoyed the rents claimed from a date subse- 
quent to the butwarah. 
We dismiss the appeal with costs. 


The 18th May 1865. 
Present : 


The Hon’ble E. Jackson and F. A. Glover, 
Judges. 


Enhancement—Howaladars so called, but in real- 
ity occupant ryots. 





Case No. 3709 of 1864 under Act X. of 
1859. 

Special Appeal from a decision passed by the 
Judge of Backergunge, dated the 15th Sep- 
tember 1864, reversing a decision passed by 
the Deputy Collector of that District, dated 
the 27th April 1864. 


Asmutoollah and others (Defendants), 
Appellants, 


Versus 


‘Kalee Pershad Doss Chowdhry (Plaintiff), 
Respondent, 


` Baboo Greeja Sunkur Mojoomdar for 
Appellants. 


Baboo Bungshee Dhur Sein for Respondent. 


A howaladar, who is so only in name, but is in reality 
a mere cultivating ryot, and tills with his own hands the 
land he holds, is not entitled to hold at a lower rate than 
his neighbours. 

THIs was a suit by the plaintiff, the 
owner of the howalah Muneeruddeen, for an 
enhanced rent after notice, against the de- 
fendants (special appellants before us}, who 
held a 42 annas share of tenure. 


a 

The Deputy Collector, before whom the 
sult was originally tried, dismissed the 
claim ; but the Judge on appeal held that the 
tenure was not protected from enhancement, 
and that, in accordance with the Ameen’s 
report, the rates should be enhanced accord- 
ing to the plaint, 

The special appeal now before us is on 
the question of rates only. It is not contend- 
ed that the special appellant has a Mokur- 
ruree title, or has any right tọ hold his 
land at a fixed rate of Tent. e 


12 "Acd X. ` 


It is urged in the first place that the 
tenure is confessedly a howaladaree one, 
that is, one in a middle position between 
landlord and ryot; and that the Judge 
ought to have assessed the rates according- 
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objections the Judge tgok no notice. This 
objection is, we think, altogether untenable. 
The so-called sale to the int@érvenor was 
never registered, and the zemindar was not 
in consequence bound to acknowledge it. 


ly, and not have made special appellant | He sued the tenant whose name was in his 


pay the same rates as any ordinary ryot. 


In support of this argument, we have 
been referred to the case of Jadub Chunder 
Holdar, appellant, reported at page 313, 
Wyman’s Journal, in which it was held 
that, although a middleman was liable to 
enhancement under the same circumstances 


as obtained in the present suit, he was allowed , 


one-third of the increase. 
doubt, be a precedent applicable to ordinary 
cases of middlemen; but, in the present in- 
stance, the special appellant is only a mid- 
deman by name. He holds part of a 


This would, no ` 


howalah, and calls himself a howaladar ; but, 


in reality he is a mere cultivating ryot, 
and tills the land that he holds with his 
own hands. 


Jadub Chunder’s case refers to middlemen ` 


-who cultivate by means of under-ryots, 
and to whom an allowance was made in the 
sense of malikana for the trouble and ex- 
pense of collection. 

But, although we consider the special 
appellant to have nothing more than the 
status of an ordinary occupant ryot, still, 


had he preferred the objection he now puts | 


forward to the Judge, there would have 
been some ground for enquiry; but he did 
nothing of the kind. He knew that his 
claim to protection had been disallowed ; but 
he never thought fit to urge his objections 
to the Ameen’s rates, or to plead that he 
was privileged to hold at lower rates than 
his neighbours. 


A second objection is taken on the ground 


that the Judge enhanced special appellant’s | 


rent without specifying the ground of en- 
hancement under section 17 of At X. of 1859. 
This 4s not so. The Judge has, no doubt, 
worded his order vaguely ; but his meaning 
evidently was that the rent was increaseu 
to that paid by the other ryots. The plaint, 


we observe, sets forth that as well as other. 


grounds of enhancement, and the Judge 


relied on the evidence adduced that the. 


rent paid by the special appellant was not 
a fair one in comparison with that paid by his 
neighbours. i 

"Phere remains a last objection, that the 
lands in suit had been already disposed of 


books, and the Judge was right in refusing 
to entertain the third parts objection. 

In no point of view, therefore, do we 
think that the special appellant has made out 
a case, and we dismiss his appeal with costs. 


The 18th May 1865. 
Present: 
The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. ; 


Jurisdiction—Suit for rent (where to be iastitut- 
ed)—Meaning of the words `‘ Revenue office ” 
in section 162 of Act X. of 1859. 


Case No.*3529 of 1864. 

Special Appeal from a decision passed by the 
Officiating Additional Fudge of Dacca, dated 
the 6th September 1864, reversing a decision 
passed by the Principal Sudder Ameen of 
Furreed pore, dated the ayth March 1863. 


Kazee Abdool Huq and others (Plaintiffs), 
Appellants, 


Versus 


Azeemoonissa and others (Defendants), 
Respondents, 


' Baboos Banee Madhub Banerjee and Chunder 


Madhub Ghose for Appellants. 
Badoo Gopal Lal Mitter for Respondents, 


The words ri Revenue Office of the District or Sub- 
division”? used in section 162 of ACL X. of 1859 as the 
place where a suit for rent is to be instituted mean, not 
the Office where the revenue is paid, but the Office of 
the Revenue Officer of the District or Sub-division where 
the greater part of the lands in respect of which the rent 
is claimed is situate. 


In this case, plaintiff sued for confirma- 
tion of title in a certain joint jote jumma, 


, admitted by all parties to be entierly topo- 


graphically situated in Zillah Furreedpore, 
and to reverse a decree for rent due under 
which the tenure was sold in execution. 
Defendant, Mr. Bell, of Mudundaree, 
alleges that he is putneedar of the mehal 
in which plainuff’s jote lies; but that, as the 
putnee is one which pays ‘ls revenue in the 
Jessore Collectorate, he properly sued, in 


‘that Collectorate, those parties who were 


then registered in his serishtah as holding 


‘this jote, claiming arrears of rent of 1265, 
by the spe@al appellant ,to a third party and gota decree on the 23rd May 1859 un- 
who intervened {n the suit, but of whose der which the sale of the jote took place. 


: Dy 
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The first Court held that the above suit | the sale in execution of the 23rd August 
of Mr. Bell ought xof to have been brought. 1860, are both illegal and void, as the suit 
in Jessore, but in Furreedpore; and that the! for rent could only have been brought by 
thannah in which defendant resided was | Mr. Bell as regarded the tenure, and default- 
not mentioned, as it ought to have been, in! ers sued for the rent of it in the district in 
the plaint; and, lastly, that Mr. Bell had, which the whole jote jummah was admitted 
been a defendant jn a suit brought by the | to be, viz., in Zillah Furreedpore. 
present plaintiff for a 14 annas share of this' Looking to section 16a of Act X. of 1859, 
very jote, and must, therefore, have known'we think this objection legal and valid. 
of plaintiffs’ interest to that extent having; The fact of Mr. Bell’s paying his putnee- 
been decreed, as that decrée was of the 23rd i rent for this and other portions of the put- 
March 1860, and thus before the sale in exe- : nee mehal in the Collectorate of Jessore 
cution caused by Mr, Bell, which was on the ` will not affect the law cited, which clearly 
. 23rd August 1862. Tne Principal Sudder i prescribes that suits for rent shall be insti- 
Ameen accordingly decreed the plaintiff's j tuted in “zke Revenue Office” of the dis- 
suit. trict or sub division in which the cause of 
Mr. Bell appealed to the Judge, urging :— | action shall have arisen. Now, in this case, 
zsi,—That, as plaintiffs were not registered ` the whole jote, the non-payment of the 
in his serishtah, he need not take cognizance | arrears of which for 1265 constituted Mr. 
of their alleged rights in the jote, ~ | Bell’s cause of action, was admittedly in 
2nd.— That it was for plaintiffs to be aware | the Furreedpore district. It is argued that 
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of the fact that the jote ‘was in arrears, and 
that there was a decree against the co-par- 
ceners for the rent of the joze itself, for which 
the jote was by law liable to sate; and that 
it was for plaintiffs to take action to satisfy 
the arrears, if they wished that the tenure 
should not be sold for those ariears, for 
which z4, and not only the rights and interests 
of the defendants, was hypothecated. It 
was added that, as Mr. Bells putnee had 
to pay its revenue in Jessore, the suit for 
rent was rightly brought against the co-par- 
ceners in th&t Collectorate. 

Tne Judge, on this appeal, has held that 
the suit which Mr. Bell braucht for arrears 
of rent ought to have been brought in the 
furreedpore Collectorate as the lands lie 
there ; that the omission of the name of the 
thannah was improper, but was not import- 
‘ant; but that, as it was not shewn that Mr. 
Beil, when he got his decree for rent on the 
23rd May 1859, was aware that the plaint- 
iffs had any rights (they not getting their 
decree declaring those rights till the 23rd 
March 1860, and plaintiffs not being regis- 
tered in Mr. Bell's serishtah), (here ` was 
no proof of Mr. Bell’s acceptance of plaint- 
tiffs’ rights in the jote as transferred to 
them by their decree of the 23rd March 
1850; and that, therefore, plaintiffs had no 
right to sue for the reversal of Mr. Bell's 
decree of 23rd May 1859, and the sale in 
execution of the 23rd August 1860, which 
took place under it. 
ly dismissed the plaintiffs’ suit. 

The plaintiffs appeal specially to this 
Court, urging, amongst other pleas,-that the 
decree of Mr. Bell of 23rd May 1859, and 
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The Judge according- 


the “ Revenue Office”’ means the Office where 
the revenue is paid; but not only are these 
latter terms not apparent in the section, but 
the ordinary meaning of the words are the 
Office of the Revenue Oficer of the district 
or sub division. 

In this view of the proper construction 
and application of the law, it is not neces- 
sary to go further into other pleas in special 
appeal, ani we decide that Mr. Dalle decree 
of the 23rd May 1859, under which the rents 
of the jote in question in this case for 1265 
were decreed to Mr. Bell, and the sale of the 
jote in execution of that decree on the 23rd 
August 1860 were totally without jurisdiction, 
and consequently illegal; and that they must 
be set aside, and the decree and sale referred 
to are hereby set aside accordingly. 

Plaintiffs’ special appeal is decreed with 
all costs in this case here and below. 


The 20th May 1865. 


Present, 
The Hon'ble W. Morgan and Shumbhoânath 
Pundit, Judges e 


Presumption of uniform payment from before 
Decennial Settlement—Section 16, Act X. of 


1859. 
Case No. 469 of 1864 under Act X. of 1859. 
Regular Appeal from a decision passed by the 
Deputy Collector of Patna, dated the 29rd 
Seplember 1864. 
Huronath Roy Chowdhry and others 


(Plaintiffs), Appellants, S 
7 verSus 
Bibee Khojeshtale Keatoon (Defendant), 
Respoudent, f 
23, 
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Baboos Sreenath Doss an 8 Kalie Mohun 
Doss for Appellants. 


Babo0s Unnoda Pershad Banerjee and Shih 
Chunder Mojoomdar Sor Respoudent. ! 


dated the roth August 1864, reversing a 
decision passed by the Deputy Collector 
of that District, dated the 24th LKebru- 
ary 1864. 


Juggessur Bhu'ttacharjee and another 


Suit laid at Rupees 3,054-7 as. 4 pie. (Defendants), Appellants, 
! Section 16 of Act X. of 1859 des not limit the ir: ference 
of the presumption of payment from before the Decen- 
nial Settlement, only to the best evidence adducible to 
establish the fact of uniform payment for 20 ycars. 


VET SUS 


Juggobundoo Nundee (Plaintiff), 


Respondent, 
Tue Court below found on satisfactory 


evidence that a uniform amount of rent for | 
. upwards of 20 years was paid by bere 
spondent, and inferred from this fact that | 
the same rents were paid from before the ' 
Decennial Settlement, because the appellant | 


had failed to show the contrary. : 
y Section 153 of Act X. of 1859 does not apply merely 


í e "i 
It is now objected here by the appellant ' to questions of proprietary title and interest in land ac- 
that the decrees filed by the respondent cruing from that title, but applies also t> conflicting 


shew a payment at uniform rate only up to claims of ryots, e. g., as to which of two ryots is the 
17 years previous to this suit, and no more; j gultivatotsor has jotedaree tights: l , 
and he argues that, under such a state of |, Pen a Deputy Colector determines an intereat i 
things, the Court below was not authorized : lector. 

to infer a similar payment beyond the said _ Where in such a case the Judge reverses the Collec- 
17 years. As the Court below found the | caus deen o Ree Wen ere ee the Judge 
fact of a uniform paym S n, for ee } han aad , GO the decision of the Depiity Collector. es 
years upon other credible evidence in addi- 

tion to the decrees, and, going further back," Tuer plaintiff in this case sues for damages 
as the oldest rent-case itself (which, according ' as caused by an illegal distrainf. Plaintiff 
to the appellant, goes up to the seventeenth ' alleges that at a sale for arrears of rent the 
year) may, in the absence of any other tenure referred to in this case was sold; and 
explanation by the appellant, naturally lead ` that the principal defendant, one, Juggessur, 
to a conclusion that the rents paid for that ' bought it, and, alleging defendant No. 2 
year were also the rents long previously ' to be the tenant, distrained the crops as those 
paid, and as section 16 of Act X. of 1859, of that tenant, ignoring the right of plaint- 
enacting as a rule of evidence the presump- | iff as tenant, who had previously held under 
tion of payment from before the Decennial ı the title of a superior tenant, one Bhoobunes- 
Settlement, does not limit the inference of the | suree, 

presumption only to the Gert evidence possi- i 
ble to be deduced for establishing the fact of ' 
uniform payment for 20 years, we dismiss | 
the appeal with costs. 


Baboos Kishen Succa Afookerjee and Nil 
Madhub Sein for Appellants. 


Baboo Debendro Narain Bose for 
Respondent. 


Defendant Juggessur alleged (bat his ten- 
ant, defendant No. 2, being in arrears, he 
duly distrained. Defendant No. 2 alleges that 
he is the oorfa rot of one Bhoobunessuree, 





The 22nd May 186s. 
Present : 


‘The Hon’ble H, V. 
Judges. 


the jotedar before the sale, and pays rent 
sometimes to her, and, in her absence, to 
| plaintiff. 


| The first Court (Deputy Collector) put 
lin issue:—/frs/, whether plaintiff was the 


Bayley and J. B. Phear, jotedar either himselt or by holding under 


a person who was; and, if so, to what 


Section 153 of Act X. of fen. Construction of | amount of damages plaintiff was entitled ? 


interest in land—Jurisdiction—Appeal. 


Case No. 2676 of 1864 under Act X. of 1859. 


Special Appeal frome a ectsion passed by 


Mr. O. Toogood, Fudge of Beerbhoom, 


vi ‘The Deputy Collector states that the 


| principal defendant bought at the sale ¢he 
| inéerests of the former jotedar, and took 
| kubooleut from defendant No, 2 and others 
,as his ryots, and distrained their crops for 


H 


DAD Act X. 


arrears of the first kist. 
that one Zalim Sheikh was the under-tenant 
below him, but for the then current year 
only. Zalim Saeikh and the principal de- 
fendant aver that the tenure was for much 
longer. 


The Deputy Csllector gave plaintiff a 
decree for the damages claimed by him. 


There was an app3al to the Collector, 
who held that plaintiff's rights were derived 
from Bhoobunessuree, and that she having 
been sold out at the se for arrears of 
‘rent of the zezure at which defendant 
Juggessur purchas:d the /ezure, plaintiff's 
right had ceased and determined, Tne 
Collector, therefore, reversed the decision of 
the Deputy Collector, and dismissed plaintiff's 
suit, 


Plaintiff appealed to the Judge, contend 
ing thit, as the decision of the Collector 
(to whose jurisdiction id the case, however, 
plaintiff never objected till he lost his case 
in that Court) had determined a question 
of right and title to the lands, the aopzal 
could only lie to the Juige, and that the’ 
Collector had acted entirely without jurisdic- 
tion. 


The Judge held that the Deputy Collector 
had, by hi$ original decision, “determined 
a question of in‘erest in the land as between 
parties having conflictinz claims to it, and 
that the Judge alone hid the appellate jur is- 
diction, and no: th: Collector.” Tne Judge 
accordingly reversed the Collector’s decision. 
Bat the Judge passed no further order in 
appeal on the merits. 


It is now contended in special appeal by 
defendant that there was no determination 
of title by the D:puty Collector; and that 
the Collector had jurisdiction, and even, if 
he had not, the Judge ought to have tried 
the case on its merits, which he entirely 
omitted to do. 


Tnis is a suit under clause 7, section 23, 
of Act X. of 185y. On the first point, 
then, our decision must rest on the terms 
of the law, section 153 of Act X. of 1859, 
which provides—“In suits under clauses 2, 
“4, and 7 of section 23, and under sec- 
“tion 24 of this Act, tried and decided by 
“a Collector, G "the amount sued for or 
“the value of the prop:rty claimed does 
“not exceed one Auudred rapes, the 
“judgment of the Collector shall be final, 


Plaintiff alleged 


"and ‘not open to revision or appeal 
“except as hereinafter provided, un- 
“less im any such suit a ‘guestion of 


THE WEEKLY REPORTER. 


Rulings. 15 





|“ right to enhance, or otherwise vary the 


“rent of a ryot or tenant, or any question 
“relating to a title to land, or to some în- 
“ terest in land as between parties having 
“confitcling claims thereto, has been de- 
“termined, in which case the judgment 
“shall be open to appeal in the manner pro- 
“ vided in sections 160 and 161 of this Act.” 


Now, in this suit, is there a question of 
some interest in land between parties having 
confiltcting claims therefor Certainly there 
is, for plaintiff claims to have an interest in 
the land from his lease from Bhoobunessuree, 
and defendant claims to have it from his 
purchase of the tenure, and his lease to the 
other defendant, whom he regards as his 
tenant and as having a tenant’s interest in the 
land. Further, these are certainly conflict- 
ing claims. But it is pressed on us that the 
section contemplates questions of title pro- 
perly so called; that is, of proprietary title 
and interest in land accruing from /Aaf title, 
and not the conflicting claims of ryofs, as to 
which of two ryots is the cultivator, or has 
jotedaree rights. 


In the first place, we do not think the 
ordinary meaning of the words bears out 
in any way this restriciive construction: for 
the words are most general and unrestricted. 
In the next place, ryots’ tenures are liable to 
sale, and are sold under the law, and, 
therefore, the purchaser has an interest 
in the land when he makes such a pur- 
chase. ; 


In this view, then, we think the Judge 
was right in holding that in this case there 
was an interest in land determined by the 
Deputy Collector, which, under section 153, 
rendered the appeal to the Judge necessary, 
and the appeal to the Collector wrong, and 
the Collectors acts without jurisdiction. 
We therefore over-rule the objection of 
special appellant on the point. ° 

` a e 

On the second point we think the Judge, 
after holding that he had jurisdiction, and 
that the Collector had none, should have de- 
cided the appeal as from the decision of 
the Deputy Collector on its merits. We 
accordingly remand the case to him for 
re-trial on the merits, Costs of suit to follow 
the eventual result of the decision on the 
merits. Costs of this appeal to be borne 
by special appellant, whose main objection 
to the decision below has been ever-ruled by 
us. Remand accordingly? 


$ 
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The 22nd May 1865. 
Present: 
The Hon’ble H, V. Bayley and J. B. Phear 
Judges. 
Suit for Kubooleut—Relation of landlord and 
tenant. 
Case No 2y20 of 1864 under Act X. of 
1859. 


Special Appeal from a decision passed by Mr. 
F. Tucker, Fudge of Shahabad, dated the 
goth June 1864, reversing a decision passed 
by Mr. F. W. Garstin, Deputy Collector 
of that District, dated the 31st March 1864. 


Poorno Doss and others (Defendants), 
Appellants, 


Versus 


Oojoodhiproshad and others (Plaintiffs), 
Respondents, 


Baboos Mohesh Chunder Chowdhry and 
Dwarkanath Milter for Appellants. 


Baboos Kali Mohun Doss and Romesh 
Chunder Milter for Respondents. 


sumed to subsist between the proprietor of land and any 


person occupying that land, so as to give the roprietor , 


a right under clause 1, section 23, Act X. of 1859, to 


sue for a kubooleut. That relation constitutes the basis , 
of the jurisdiction of the Vollector’s Court in regard to } 


its cognizance of suits under section 23. 


‘which such a doctrine would lead; because. 


ithas been established by a series of cases 
that the relation of landlord and tenant con- 
stitutes the basis of the jurisdiction of the 
Collector’s Court in regard to its cognizance 
of suits under section 23 of Act X. of 1859, 
The mere denial of this relation by the de- 
fendant, or assertion by him of superior title, 
will not of itself oust the Collector’s jurisdic- 
tion; but, on that state of things occurring, 
the Revenue Court is, to use the words of 
the full Court’s judgment in Hurree Persaud 
Mallee versus Koonjoo Beharry Shaha, 
Marshall’s Repoit, p. yg, ‘‘bcund to ascertain 
‘fon judicial investigation, if the position of 
“landlord and tenant is proved to exist or 
“not, and to take jurisdiction or not accord- 
“ing to the result.” l i 
The conclusion to which the Collector has 
come in this case, as to the plaintiff’s right of 
property in the land, and to the defendant's 


| want of right, does*not necessarily involve 


an answer to the question whether or not 
the defendants, at the date of suit, stood in 
the relation of tenants to the plaintiffs in 
respect to that land. The case must, there- 


Jore, go back to the Lower Appellate Court 
‘for the determination of this preliminary 
The relation of landlord and tenant is not to be pre- | 


issue. If that Court determine the issue in 
the negative, it will decline jurisdjction; but 
if in the affirmative, it will enter upon a judi- 
cial consideration of the plaintiff’s claim, and 
decide it upon its merits. 

The case is accordingly remanded for re- 


| ane 
THis was a suit to obtain a kubooleut trial with reference to the above remarks. 


brought before the Deputy Collector. 
defendants set up a lakheraj title. 


Tne Deputy Collector dismissed the plaint- ' 


iff’s suit ; but, on appeal, the Collector reversed 
this decision, and granted the kubooleut. 


Kee 


The 22nd May 186s. 


Present: 


-It is alleged on the part of the defendants ; The Hon’ble W. Morgan and Shumbhoonath 
that the Collector determined the case solely . Pundit, Fudges. 
upon the issue whether or not the land in a rene 
the defendant’s possession was rent-paying | LC EV COMO MIOL ESsee- 
land or not; whereas the defendants contend- Case No. 
ed, anti still contend before us, that he had | 
no jurisdiction to try such question at all, : 
but ought to have confin.d himself to the | 
enquiry whether or not the relation of land- ' 
lord and tenant existed at the time of suit! 
brought between the parties. 

On the other side it was urged that this 
enquiry was not necessary, because there is 
always such a relation between the pro- | 
prietor of land and any pefson who may be | 
occifpying that land as to give the proprietor ; 
a right under clause 1 of section 23 of At 
X. of 1859 to sue for a kubgoleut. We need ! Baboo Romesh Chunder Mttter for Appel- 
not point out the*extréme consequences to à lants, 


374 of 1865 under Act X. of 1859, 


Special Appeal from a decision passed by the 
Fudge of Bhaugulpore, dated the 19th 
December 1864, modifying a decision passed 
by the Deputy Collector of that District, 

` dated the gist August 1864. 


| Goordyal Paureh and gnother (Plaintiffs), 
Appellants, 


VETS US 


Hurdyal Doss (Defendant), Respondent, 


‘ 


1865.). Acl X. 
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None for Respondent. 


‘An interventlin by a lessee is not the intervention 
contemplated by section 77, Act X. of 1839. 


THE special appellant sued a person for 
some rents under a kubooleut stated to have 
been received by him after his purchase of 
the lands for which the rents are demanded. 
The deed was not denied by the defendant. 
The appellant to the Lower Appellate 
Court appeared as an intervenor in the 
Court of first instance, claiming that the 
lands, alleged by the plaintiff to have 
been held by the defendant under the 
kubooleut, were held by him under a 
mokurruree lease from the vendor of the 
plainuff’s lessee, the alleged purchaser. 
The first Court decreed the claim against 
the defendant on the kubooleut. Against 
this order the intervenor appealed, and the 
lower Appellate Court, believing the state- 
ment of the said intervenor, decreed the ap- 
peal, and dismissed the claim of the plaintiff. 
Against this order, the special appellant 
has appealed to this Court. 

The intervention clearly was not one 
contemplated by section 77 of At X. of 
1859; and that At does not expressly 
provide for any other intervention by a 
third party, The decree given against the 
defendant in this case cou!d not prejudice 
the rignts of this intervenor, who hai no 
tight to appeal. The plaintiff is entitled to 
obtain a decree against the defendant who 
does not object to his claim, and this decree 


cannot prejudice any right of the intervenor | 


or of any other party, 

This appeal is, therefore, allowed with 
costs, the decree of the Lower Appellate 
Court being reversed with costs, and the 
claim of the plaintiff decreed with costs 
against the defendant in the case. 


The 25th May 186s. 
Present: 


The Hon'ble H. V. Bayley and J. B. Phear, 
Judges. ` 

Order of the Deputy Collector refusing to 

entertain a suit by reason of non-speci- 


fication of the Law to which it relates—Judg- 
ment—Appeal. "` 


Case No. 2945 of 1864 under At X. of 
1659. 


Special Appeal from a decision passed by 
Mr. H. B. Woodcock, Fudge of Bhau- 


| particular section. 


afirming a decision passed by the Deputy 
Collector of thit District, dated the rst 
August 1864. 


Sheikh Golam Ehya (Plaintiff), Appellant, 
versus 


Lalla Doorga Dyal (Defendant), Respondent. 


Mr. F. Baptist and Moonshee Ameer Ali 
for Appellant. 


Baboo Chunder Madhub Ghose for 
Respondent. 


An order of a Deputy Collector refusing to entertain a 
suit, because the section of the law to which it relates 
was not cited in the plaint, is a ER within the 
meaning of section 160 of Act X. of 1859, and an 
appeal kes from it to the Judge. 

_ Such an order ought to state whether the suit is dis- 
missed or the plaint rejected, and under what sections 
respectively. 

Turis was a suit for determination of sale, 
Tne plaint did not state that the suit was 
brought under Act X. of 1859, or under any 
On this the Deputy 
Collector passed the following order :— 


“Dated 12th July 1864, 
Nuttozooddeen Hossein, 
Officiating Mohurir. 


P. S—The petition does not state to 
what section this relates. Whereas this peti- 
tion of plaint is informal, it is ordered that 
the petition be put up with the record, and 
the petitioner be informed of the same. ” 

The Judge on appeal recorded this judg- 
ment :— 

“It does not appear under what section 
'or how the application or suit, if it is one, 
was made to the Collector. It does not 
appear that Act X. or section 28 was in any 

way referred to, nor does the Collector’s 
order throw any light on the matter. It is 
aoe in the present shape no appeal 
ies.” 

It is now urged in the petition of special 

‘appeal that the order of the first Colrt is 
wrong in not entertaining the case, because 
the sectjon of the law was not cited, and 
that the Judge is wrong in holding that 
‘there is no appeal. 

The special appeal is, however, really 
,agaiust the order of the Judge holding 
‘that there is no appeal. Now, the sections of 
“Act X. of 1859 referring to the Appellate 
Jurisdiction are these. 

“CL. All the powers vested in the Col- 

lector by the preceding sections of this Act 
may be exercised Dy any DeputyeCollector in 


gulpore, dated the 26th August 1864, | cases referred to him by a Cbllector, and in all 
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cases without such reference by a Deputy 
Collector placed in charge of any sub-divi- 
sion of a district; and all applieations and 
reports allowed or required by this Act to 
be made to the Collector may he made to 
any Deputy Collector having such local 
“jurisdiction. 

“CLI. In the performance of their du- 
ties under this Act the Collectors and 
Deputy Collectors shall be subject to the 
direction and control of the Commissioners 
and the Boards of Revenue, and the D-:puty 
Collectors shall be subject to the general 
direction and control of the Collectors to 
-whom they are subordinate. All orders pass- 
ed by a Collec:or under this Act, not being 
judgments in suits or orders passed in the 
course of suits and relating to the trial 
‘thereof, or orders passed after decree and 
relating to the execution thereof, shall be 
appealable to the Commissioner, and all 
such orders passed by a Deputy Collect- 
or shall be appealable to the Collector; but 
no judgment of a Collector or Deputy 
Collector in any suit, and no order of a 
Collector or Deputy Collector passed in 
any suit and relating to the trial thereof, 
or after decree and relating to the execu- 
tion thereof, shall be open to revision or 
appeal otherwise than as expressly provided 
in this Act. 

“CLX. In all suits other than those in 
which, when tried and decided by a Collect- 
or, the judgment of the Collector is de- 
clared to be final, or, when tried and decided 
by a Deputy Collector, an appeal is allowed 
to the Collector, an appeal from the judg- 
ment of the Collector or Deputy Collector 
shall lie to the Zillah Judge, unless the 
amount or value in dispute exceed five 
thousand rupees, in which case the appeal 
shall lie to the Sudder Court. 

‘“CLXI. The petition of appeal shall be 
written on the stamp-paper prescribed for 
appeals from the subordinate Civil Courts, 
with Teference to the amount or value of 
the pi®perty involved in the appeal, and 
the rules in force in regard to the time 
within which appeals from the decisions of 
such Courts may be received, and to the 
manner in which such appeals are heard and 
determined, and to all proceedings which 
may be had in respect of such appeals, shail 
be applicable to the Zillah Judge or Sudder 
Court under this Act., ” 

It the order of the first Court is a judg- 
ment within the meaning of section 160, 
there will be an appegl nder that section 
to the Fudge. ` ° l 
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We are of opinion that the order of the 
Depu'y Collector was a judg.negt passed in 
a suit under section 160, and therefore that 
an appeal will lie to the Judge. 

We accordingly reverse the decision of 
the Court below, and decree this appeal 
with costs. ‘ 

The Judge will try the case under the sec- 
tion cited (160); and we have to observe that 
the order of the first Court ouzht to have 


| stated whether the suit was dznussed, and, if 


so, under what Jaw; or whether the plaint 
only rejected, and, if so, what section applied 
with special reference to that portion of At 
X. of 1859 which prescribes how far the 
procedure of Act VIII. of 185y applies to 
cases under A X. of 1859. 


The 26th May 1865. 
Present: 


Tne Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


Lakheraj (Withdrawal from former suit for 
possession, no bar to subsequent suit for 
resumption)—Onus probandi (Affirmation of 
mal title). 


Case No. 2982 of 1864 under A& X. of 1859. 


Special Appeal from a decision passed by the 
Fudge of Mymensing, dated the 26th July 
1864, afirming a decision pissed by the 
Deputy Collector of thit District, dated the 
zisl May 1864. 


Issur Chunder Shaha and others (Defendants), 
Appellants, 


Versus 


Saroda Svonduree Debia and others (Plaint- 
iffs), Respondents. 


Baboo Grish Chunler Ghose for Appellants. 
Babos Sreenuth Doss tor R2spondeats. 


Withdrawal from a former suit for possession of cer- 
tain land does not bar a subsequent suit for resumption 
of the same land as invalid lakheraj. 

Where a plaintiff, suing for land as mál, adds in h's 
plaint that the defendant will set up an invalid lakheraj 
title, and th: de endant really does plead a sunnud, the 
legal rule as to the burden ot proof is- not altered, 7. e., 
that th plaintiff, who af ms the land to be his md, 
must prove that affirmation. e . 


Tue first plza put fo.th in the petition of 
special appeal is this :— 

rsf,—*“ When a suit by the plaintiff's pre- 
“ decessor for declaration of his right to these 
“lands his been dismissed, th: present suit 
“does not bie.” 


V 
8 D 
1865.1. 

This, it is now w sald before us, means that 
the matter is “res adjudicaia,’ and that 
thus the plaintiff is barred by section 2, 
Act VIIL, of 185y. 

That section is—'t The Civil Courts shall 
“not take cognizance of any suit brought on 
“any cause of action which shall have been 
“heard and defermined by a Ccurt of com- 
“ petent jurisdiction in a former suit between 
“ the same parties, or between parties under 
“whom they claim.” 

Now, in this case, which is one where 
plaintiff sues, alleging certain property to be 
his mål land, which he adds defendant im- 
properly claims as lakheraj, it appears 
that, in a previous litigation, plaintiff having 
sued for possession, relinquished that claim, 
and subsequently altered it to a prayer for 
declaration of right, and that claim was 
dismissed. 

On this point the Lower Appellate Court 
did put in issue “whether this suit is on a 
question already heard and determined,” 
and held that it had not been so, 7, e., that 
the question as to the validity or otherwise 
of defendants lakheraj title had never been 
tried. 

We are of opinion that section 2 does 
not bar this suit, for we are not shewn that 
the plaintif’s claim on the basis of this 
land being his md/, and not defendant’s 
lakheraj, has ever been determined. 

The second plea taken in the petition of 
special appeal is that, as plaintiff once sued 
for and then withdrew from his suit for 
possesston, the present suit cannot lie. 

We are not aware of, and are not shewn, 
any law supporting this plea; nor do we 
think it is one which, as here laid down, ous. 
as a general and conclusive proposition, can 
be adopted. We, therefore, reject this plea. 

The next point is that the burden ot 
proof has been wrongly put upon defendant, 
special appellant, to prove his lakheraj 
title in this case. 

Plaintiff sued here on the allegation that 


Act X. 


the land sued for was a portion of Ars mdi. | 


Tnis allegation it was, in our opinion, for 
plaintiff to prove before defendant was le- 
_ gally bound to set up any title at all. It 
does not follow by any means that, because 
plaintiff added in his plaint that defendant 
had or would set up an invalid title of a 
lakheraj tenure, and defendant really did 
plead a sunnud, the legal rule of who should 
be charged with the burden of proof, is 
altered. The ordinary proper rule is that, if 
plaintiff, affirming the land to be his under a 


litle of adi proprietor, should be met by a 
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denial of this title, as indeed is the fact here, 
the` necessity of proving that affirmation 
would be on plaintiff. 

We, therefore, think this plea valid. 

It is added by special appellant that there 
is a khanabaree, or homestead, which be- 
longs to defendant's share by means of a 
partition which so allots it, and this the 
Lower Appellate Court did not adjudicate. 

We do not see in the judgment of the 
Lower Appellate Court that it did adjudicate 
this point, whereas it is in the grounds of 
appeal of defendants to the Judge. 

In this view of this case we remand it to 
the Lower Appellate Court that, after throw- 
ing the buiden of proof on the plaintiff, he 
will re-decide the case, and at the same ‘time 
adjudicate the matter of the title to the 
knanabaree. 

Remand accordingly. 


The 26th May 1865. 
Present: 


The Hon'ble C. B. Trevor and G. Campbell, 
Judges, 


Declaratory decree—Cause of action—Limita- 
tion. 


Case No. 3438 of 1864 under Act X. of 1859. 


Special Appeal from a decision passed by the 
Fudge of Jessore, dated the 30th August 
1864, affirming a decision passed by the 
Deputy collector of that District, dated the 
29ih April 1864. 


Hurronath Roy and others (Plaintiffs), . 
Appellanis, 


Versus 


Gooroodoss Biswas and others (Defendants), 
Respondents. 


Baboos Banee Madhub Banerjee and Sreenath 
Doss for Appellants. ë 


Mr, A. F. Lingham for Respondanis. 


Thouglfa suit may be brought within one year from 
the date of a declaratory decree, yet that decree is not 
a cause of action for arrears which the plaintiff might 
have obtained in the former suit, and which are now 
barred by limitation, 


PriaintigF in By Sa 1266 issued notice 
of enhancement on defendant under Regula- 
tion V.of 1812, ‘He shortly after instituted 
a suit declaratory of his right to enhanc® at 
the rate entered ın the notice, and obtained a 
decree in 1269. He, then, in 4270, insutu- 
ed a suit for the rents of £266, 1267, 1205, 


eee ss a a ee 


and 1269, and pleads that he is within time 
under section 30 of Act X. of 1859, inas- 
much as his suit is brought within one year 


from his declaratory decree, which is hie 
'as remains unpaid. On the point of pay- 


cause of action. 


The first Court found that plaintiff's 
claim to the rents of 1266 was barred by 
the Statute of Limitation ; that certain pay- 
ments’ had been made by defendants for 
1267, 1268, and 1269 ; and with thesededuc- 
tions decreed plaintiff's claim for those years. : 


The Judge, on appeal, considered the claim 
for 1266 barred by limitation, and after re- 
marking that the arrears for other years! 
could not be collected in excess of (e 
amount named in the notice, and that the! 
suit of the plaintiff would not bear retro- | 
spective effect adverse to the notice, he dis-: 


missed the appeal with costs. | 


Plaintiff has now appealed specially, urg- 
* Sutherland’s Reports, ing that the claim for 
Act X., Volume H., page 1266 is not barred ; that : 
St, the decision of the High ' 
Court in the case* of Joymonee Dossee and 
others versus Huro Nath Roy and others 
was in point, in which a suit for declaration 
of right was considered as a cause of action, 
and a suit for arrears founded on that decla- ' 
ration, and brought within one year from: 
that date, was, under section 30 of Act 
A. of 1859, declared to be in time; that the’ 
Judge has altogether misdecided the case, 
and that the Court should rectify the error 
which has been caused by the Judge’s negli- 
gence, 

The Judge’s decision is, we regret to say, 
marked by great carelessness and igorance 
of the facts of the case. ‘Turning, however, to ` 
the objection of special appellant, we decline , 
to consider the action which he brought, 
in the Sudder Ameen’s Court as simply de- 
claratory. The plaint in that case is not 
before us ; but, looking to its nature and the 
circumstances attending it, it was an action 
not nferely asking for a declaration of rights, 
but adaitting of, the application of a remedy 
by way of decree for rent at the ephanced 
rate. Under this view, as the plaintiff failed 


to obtain in that action the remedy as to the’ 


tents of 1266, which he might have obtained, 
we cannot allow him now to come into Court 
claiming rents which he might before have 
obtained,.and which are now barred by the 
limitation prescribed by section 32 of Act 
A. Of 1859, alleging that his cause arose 
from the decree in the suitin which he has 
failed to take advantggeeof the remedy ' 
which he might Have got in it. We, there- 
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fore, think that plaintiff is atogether out of 
Court as to the claim for the rents of 1266; 
but he is entitled to so much of the rents 
of 1267, 1268, and 1269, at the enhanced rate 


ments no enquiry has been made by the 


' Judge, and the ca e must be remitted to him 


for enquiry on this point, and for the passing 
of whatever orders seem eventually just and 
proper. 


The 26th May 1865. 
Present: 


The Hon’ble E, Jackson and F. A. Glover, 
Judges. 


Permanent Settlement (meaning of, in Act X!of 
1859). 


Case No. 194 of 1865 under Act X. of 1859. 


Special Appeal from a decision passed by the 
Judge of Shahabad, dated the 27th August 
1864, reversing a decision passed by the 
Deputy Collector of that District, dated 
the 29th F une 1864. 


Sheoburn Lal for self and as guardian of 
Gooroo Pershad Lal, minor (Defendant), 
Appellant, A 

versus 

Ram Purtab Singh and others (Plaintiffs), 

Respondents, 


Baboo Otool Chunder Mookerjee for 
Appellant. 


Baboo Unnoda Pershad Banerjee for 
Respondents. 


The words ‘‘ Permanent Settlement?’ referred to in 
Act X. of 1859 refer to the Permanent Settlement of 
1793, and not to Permanent Settlements subsequently 
made. 


THIS was a suit for enhanced rent on the 
ground that the productive powers of the 
land had increased other than by the exer- 
tions of the ryot. 

The defence was uniform payment of rent 
for 20 years, and a claim to the presumption 
under section 4 of Act X. of 1859. 

The Judge found that the ryot had 
never claimed to hold the land at a uniform 
rate of rent from the date of the Perpetual - 
Settlement, and that, therefore, payment of 
that rate for 20 years could not advantage 
him. He decreed the land, therefore, to be 
liable to enhancement, and remanded the 
case for settlement of the rates. 

It is urged before us, in special appeal, 
that, as the bands in suit were not permanent- 


Act X. 





ly settled till (be year 1860, the special 
appellant, who had proved payment of rent 
at a unifotm rate for twelve years before 
that time, was protected. 

This objection seems to us altogether un- 
tenable. The words, “Permanent Settle- 
ment,” referred to in Act X., refer to the 
Permanent Settlemient of Bengal, Behar, and 
Orissa, which was sanctioned in the year 1793. 
It would be absurd to hold that every little 
patch of accreted chur land, formed a year or 
two ago only, carries with it all the privileges 
awarded in Act X. to Permanent Settlements 
made in the year 1790, and gives the ryot, 
who is lucky enough to get hold of it, the 
right to hold at the same rate of rent in 
perpetuity.. 

For the rest we think that the Judge 
rightly dismissed the notes claim. He had, 
by his own showing, only held the land 
since 1830, and had, therefore, no presump- 
tion in his favour, nor any right to retain his 
holding at the same rates as those imposed 
upon it when he first took it. 
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Full Bench on the point. 
Bench be of opinion that such an appeal does 
not lie, the judgment of the Judge will be 
quashed, and the judgment of the Deputy 
Collector will stand, and the appellant will get 
| his costs. 


> Ruling’. 21 


8 —— -- zm mz ze — — ee ee ee 


Ofictating Chief Justice Norman and 
Mr. Fustice Shumbhoonath Pundit-——There 
being conflicting decisions (sth December 
1861, Prannath Roy Chowdry versus Gugun 
Bearah; and 28th April 1863, Mohendro 
Chunder Ghose versus Indernarain Holdar, 
on the one hand; and roth September 1863, 
Gopal Chunder Doss versus Ram Coomar 


Ghose, on the other) whether in a suit for 
rent of less than I00 rupees, where a third 
party intervenes under section 77, and the 
Deputy Collector decides that the plain tiff 
had been in the actual receipt and enjoy- 
ment of the rent up to the time of suit, an 
appeal lies to the Judge. 


We submit this case for the opinion of a 
Should the Full 


Should the Full Bench be of opinion that the 


Judge had jurisdiction, the appeal will be dis- 


The special appeal is dismissed with ; missed with costs. 


costs, 





The 26th May 186s. 
Present: 


The Hon’ble C. B. Trevor, G. Loch, H. V. 
Bayley, J. P. Norman, and W. Morgan; 


, Judges. 


No appeal—Suits for rent below ron rupees— 
Section 77 of Act X of 1859. 


Case No. 2779 of 1864 under Act X. of 1859. 


Special Appeal from a decision passed by the 
Fudge of Hast Burdwan, dated the 19th 
April 1864, reversing a decision passed by 
the Deputy Collector of that District, 
dated the 16th Seplember 1862. 


Syed Hameedooddeen (Defendant), 
Appellant, 


Versus 


Syed Moulvie Razeooddeen Ahmed 
(Plaintiff), Respondent. 


Baboo Grija Sunkur Mozoomdar and Moulore 
Murhamut Hossein for Appellant, 


Baboo Kissen Rissore Ghose and Moonshee 
Ameer Ally for Respondent. 


No appeal lies to the Judge from a decision passed 
under section 77 of Act X. of 1859 in a suit for rent less 
than 100 rupees. 


Turis case was referred to a Full Bench 
with the following order :— 
Vol, IH. 


+ 


` 
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Decision of Full Bench—The question for 
us to determine is whether an appeal from a 
decision passed under section 77 of A X. of 
1859, in a suit for a sum in value less than 109 
rupees in amount, lies to the Judge. 

It is provided by the law just cited that 
“when in any suit between a land-holder 
“and a ryot or under-tenant under this A. 
“the right to receive the rent of the land 
"or tenure cultivated or held by the ryot 
“or under-tenant is disputed ; and such right 
“is claimed by or on behalf of a third person, 
“on the ground that such third person, or a 
“ person through whom he claims, has ac- 
“tually, and in good faith, received and en- 
“joyed such rents before and up to the time 
“of the commencement of the suit, such 
“third person shall be made a party to the 
“ suit, and the question of the acfual receipt 
“and enjoyment of the rent by such third 
“ person shall be enquired into, and tke suit 
“shall be decided according to the result of 
“such enquiry: provided always that the 
“decisién of the Collector shall not affect 
“the right of either party, who may have 
“a legal title to the rent of such land or 
“tenure, to establish his title by suit in the 
“ Civil Court, if instituted within one year 
“from the date of the decision.” 

In section 153°of the same law, it is de, 
clared that no appeal shall lie from the decree 
of a Collector in suits under clauses 2, 4, and 
7 of section 23, and section 2g, of the Act 
for a sym Jess than 108 rupees in value, “unless 
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“in any such suit a question of right to en- 
“ hance, &c., or any question relating to a title 
“to land or to some interest in land as be- 
“tween parties having conflicting cliims 
“thereto, has been determined by the judg- 
“ment, in which case the judgment is open 
“to appeal in the manner provided in sec- 
“ tions-160 and 161.” 

It has been contended before us that in 
an enquiry under, section 77 the right to 
receive rent is investigated; that this right 
is an interest in land, and that, therefore, an 
appeal lies to the Judge; but we cannot 
assent to this reasoning. We think that, 
under section 77, the only ma‘ter enquired 
into is the fact of the actual receipt and en- 
joyment of rent before, and up to the time 
of the commencement of the suit; that this 
fact is totally unconnected with the legal 
title to, or any interest in, the land, or with 
the right to receive the rent, which is by 
the proviso of the sec.ion reserved for en- 
quiry in the Civil Court; and thar, conse- 
quently, no appeal lies to the Judge under 
sections 153 and 160 of ActX.of 1859 The 
view which we take was adopted by two 
Judges of the late Sudder Court in the case 
of Bhuggobutty Debee versus Shama Churn 
Banerjee, decided on 1st October 1861, and 


of its correctness we have not the slightest 
doubt. 


The zgth May 186s. 
Present: 


The Hon’ble H. V. Bayley and J. B. Phear, 


Judges. 


Chota Nagpore — Enhancement — Acts VIII. 
and X. of 1859—Jurisdiction—Appeal in suits 
above 5,000 rupees). 


Case No. 80 of 1865 under Act X. of 1859, 


Regular Appeal from a decision passed by the 
Deputy Commissioner of Maunbhoom, dated 
_ the 4oth December 1864. 


Maharajah Nilmpney Singh Deo (Plaintiff), 
Appellant, e 


VET SUS 


Musst. Shoobhanee Bibee (Defendant), 
Respondent. 


Baboos Fugeadanund Mookerjee, Ramgopal 
Ghose, and Roopnath Bavrerjre for Appel- 
lant. 


Baboos Dwarkanath Mitter and Onnoda 
Persha@ Bangr] eesfor Respondent, 


Pow 


Suit laid at Rupees ‘9,608-12 annas. 


Acts VIII. and X, of 1859 having taken effect in Chota 
Nagpore in July and August 1859—Hptp that the 
appeals in suits for enhancement above 5,000 rupees, 
commenced in June 1861, lie tothe High Court, and not 
to the Judicial Commissioner. 


THis suit is brought up as a regular ap- 
peal, filed on the znd Marth of the year 1865, 
from a decision of the Deputy Commissioner 
of Maunbhoom, dated the ob December 
1864, in the province of Chota Nagpore. The 
plaint was filed on the 22nd June 1861, and 
by it plaintiff sued to assess the lands of de- 
fendant at a rent of 9,608-12, from 1268 B, S., 
as before held at an inadequate jumma, and 
based his right on an alleged decree of 1849 
entitling him to enhance. Defendant plead- 
ed that the lands were held at a fixed rent of 
960 rupees as mokurruree, and had always 
paid a uniform rent: further, that the tenure 
was one created in 1181 B. S. Defendant 
added that the decree of 1849, relied on by 
plaintiff, was not one to enhance defendant’s 
land, but only one declaratory of plaintiff’s 
mål right. 


On the 25th September 1861, the Deputy 
Commissioner dismissed the plaintiff's suit, 
holding that plaintiff could not enhance. 
The plaintiff appealed to the Judicial Com- 
missioner, who held that plaintiff could 
enhance, and that a decree of June 1849 
estopped defendant from denying plaintiff's 
right to do so. The Judicial Commissioner 
accordingly reversed the Depute Commis- 
sioner’s order on the 30th July 1862, but re- 
manded the case that the fair and equitable 
rates might be ascertained. 

From this decision of the Judicial Com- 
missioner a special appeal (No. 2409) was 
preferred to this Court, and filed on the 22nd 
of September 1862. It was heard by this 
Court on the 3rd July 1863, when Justices 
Norman and Kemp held that an appeal did lie 
from the above order of remand made by the 
Judicial Commissioner, and that the above 
decision of 1849 relied on by the Judicial 
Commissioner was not an estoppel, as it was 
not a decree deciding the right to rent. The 
remand order is conveyed in these terms :— 

“We remand the case in order that the 
“question of liability of the tenure to en- 
“hancement may be tried with reference to 
“the provisions of A X: of 1859, which 
“must now govern the case.” Upon this 
remand the Deputy Commissioner has again 
decreed the case as one to enhance rents of 
the value of Rupees 9,608-12 as. ` The Deputy 
Commissioner remarks that after the remand 
the Judicial Commissioner had fixed that the 
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issue to be tried in the case was, ‘ whether, 
“under section 16 of Act X. of 1859, the rent 
“of defendgnt’s tenure is liable to enhance- 
“ment or not.’ The Deputy C »mmissioner 
then ordered the parties to produce any 
further evidence they wished on that issue; 
and he decided on the 15th December 1864 
that the tenure was declared to be one of 1181 
B. S., and that the rent of the tenure had been 
proved to be a fixed one at 960 rupees, and so 
held for more than 20 years; further, that 
plaintiff has not shown his right to enhance 
according to the provisions of Act X. of 1859. 
The Deputy Commissioner, therefore, dis- 
missed plaintiff’s ‘suit. Plaintiff brings a 
regular appeal to this Court, and it has been 
admitted in the Deputy Registrar’s Office, 
apparently because the suit is for a sum above 
5,000 rupees, but, on its being called on 
for hearing, the respondent has, under 
section 348, raised the objection that no 
regular appeal will lie,-as the ‘decision of 
the Deputy Commissioner appealed from by 
this regular appeal is merely a final decision 
of the pending suit commenced by the plaint 
of 186r. It is pleaded by the respondent 
that the Judicial Commissioner had, under 
the orders of Government and this Court, 
dated 19th May 1848, Circular Order No. 3, 


* Parties dissagistied with the decision cited ; = the 
of an assistant in any original suit of Margin,’ ju- 
the value of 10,000 Compuny’s rupeesand risdiction to 


upwards, may, within the period of 
three months from the date of such de- 
cision, present a petition of appeal to 
the Sudder D@wanny Adawlut, or, if 
they prefer it to the assistant himself, 
whose duty it will then be to forward 
the petition in the usual manner, and 
with the least possible loss of time, to 
the Gudder Dewanny Adawlut. 


entertain ap- 
Deals up to 
10,000 rupees, 
and thus did 
legally enter- 
tain the ap- 
peal which he decided on the 30th July 1862. 
It is added that the decision now come to 
by the Deputy Commissioner, on the 13th 
December 1864, is merely a continuation 
of his decision of the 2sth September 
1361; and that the plaint just filed is the 
very plaint, and consequently the suit 
is the very suit which was pending before 
the Deputy Commissioner on 25th Septem- 
ber 1861. Then it is argued that thus the 
Judicial Commissioner on the 3oth July 1862, 
and this Court on the 3rd July 1863, did zo 
then finally decide the suit; moreover, that 
the remand order of the Court did not decide 
the suit or terminate that litigation of 
which the plaint (one and same as now on 
record) was the commencement in 1861, 
Consequently it is said that this is a pend- 
ing suit, and the procedure applicable to 
pending suits is that under section 387 of 
Act VIII. of 1859, which is applicable to 


suits under Act X, of 1859, and that there 
was no new suit or new decision by the Depu- 
ty Commissioner in 1864. That thus, un- 
der the above section, the right of appeal to 
this Court of the Judicial Commissioner re- 
mains, and a special appeal to this Court is 
the only proper appeal. The Circular Order 
of this Court, para. 39 of 29th July 1859, is 
cited, vz.—'* Where appeals are preferred 
“from decisions passed before the rst of Fuly, 
“an appellant would be deprived of any 
“right in reference to the procedure of the 
“suit by the operation of Act VIII. of 1859, 
“the appeal must be heard under the old 
“Jaw. A similar rule applies to the ori- 
“ginal trial of all suits pending when this 
"Act came into operation, S. C. Cr. Order, 
“goth July 1859.” 


It was further pleaded that the Calcutta 
Sudder Court held, on the 28th November 
1859, that a suit is pending within the 
meaning of this section (387) if when the 
Code came into operation anylhing remained 
Zo be done which might have been done 
under the old law. ‘Thus, where a petition 
for review remained to be filed, the peti- 
tioner, though beyond the ninety days pre- 
scribed by the new law in filing his petition, 
was entitled to ask the Court to hear it 
within the period of three months allowed 
by the old Jaw, that he might not be depriv- 
ed of a right which, but for the passing of 
the Code, he would have possessed. It was 
further pleaded that the Sudder Court had, 
on the 5th December 1859, held, as to ap- 
peals preferred before the enactment of the 
Code against orders passed in execution of 
decree, that, as the application of the pro- 
visions of this Code to the case would pre- 
clude the hearing of appeals, the old law 
must govern the case. 


It is contended, on the other hand, that the 
decision now appealed from to us as a regular 
appeal could not be appealed otherwise than 
in this form, as the value of the suit is above 
5,000 rupees, and Acts X, and VILL of 
1859 enact that all appeals in suits above 
5,000 rupees must be Regular Appeals from 
the Court of first instance to /A7s Court. 


It is admitted by both parties that Act 
VIII. and Act X. of 1859 took effect in the 
Chota Nagpore division simultaneously with 
those Acts coming into operation in all the 
Lower Provinces of Bengal, commonly called 
Regulation Provinces, 2 ¢, on the Ist July 
and ist August 1859 respectively. The 


plaint, therefore, Of Jane 4861 Must, in our 
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Opinion, be taken to have been one coming 
under the operation of Act X.of 1859. Con- 
sequently we hold that the suit being of a 
value above 5,020 rupees, the Judicial Com- 
missioner could not, under that Act on the 
30th July 1862, proceed to hear the appeal 
from the decision of the Deputy Commission- 
er of 25th September 1861. That decision 
then, being the only one within jurisdiction, 
must be regarded as final till altered by Regu- 
lar Appeal. We accordingly dismiss this ap- 
peal, which is from a decision passed without 
jurisdiction, and therefore no decision, with 
costs. 





The 31st May 1865. 
Present: 


Pundit, Judges. 


Jurisdiction—Suits for rent of tenure taken into 
khas possession by landlord. 


The Hon’ble W. Morgan and Shumbhoonath | 
| 
| 


Cases Nos. 3123 and 3124 of 1864 under 
Act X. of 1859, 


Special Appeals from a decision passed by the 
Fudge of Dinage pore, dated the gth Fuly 
1864, affirming a dectsion passed by the 





The cases are accordingly remanded to the 
Court of first instance to try them on their 
merits, : 


The 31st May 1865. 
Present : 


The Hon’ble W. Morgan and Shumbhoonath 
Pundit, Judges. 


Kubooleuts—Hajuts. 





| Case No. 398 of 1865 under Act X. of 1859. 


Special Appeal from a decision passed by the 
Judge of Rungpore, dated the 25th Novem- 
ber 1864, affirming a decision passed by the 
Collector of that District, dated the 25th 
August 1864. 

Sheik Tazee Mahomed (Defendant), 
Appellant, 


VErSUS 


| Ruwon Mohun Chowdry and others (Plaint- 


ifs), Respondents. 


| Baboo Kishen Dyal Roy for Appellant. 


Baboos Sreenath Doss and Ashootosh Dhur 
for Respondents. 


| In what cases dite are allowable from the rents 


Collector of thal District, dated the ath | mentioned in kubooleuts, 


January 1864. 


Maharajah Jugut Indur Narain Bunwaree Deb 
Bahadoor and others (Plaintiffs), 
Appellants, 


Versus 


Ramsoonder Ghose and another (Defendants), 
Respondents, 


Baboo Banee Madhub Banerjee for 
Appellants. 


None for Respondents. 


A landlord can sue under Act X. of 1859 for realizing 


' the rents due to his tenant, whose tenure he has taken 
into khas possession. 
Li 

In these two cases the plaintiffs took 
khas pOssession*eof the tenure of their ten- 
ant; under the terms of the contract provided 
in the lease, and, as trustees for the said 
tenant, were collecting the rents from the 
under-tenants and ryots. The Courts below 
have dismissed these two suits on the ground 
that such suits cannot be entertained under 
Act X. of 1859. : 

We do not agree with the lower Courts, 


Tue Lower Appellate Court ha$ fixed the 


iratesof rent payable by the special appel- 


; lant with reference to the rates of rent 
‘found in the kubooleuts of other peighbour- 
Ing ryots. With regard to these rates, the 
| special appellant pleaded that the landlord 
‘had allowed a large margin of Adju¢ from 
.the rates recorded in the kubooleut. The 
' Lower Appellate Court says that this deduc- 
ition is a mere matter of discretion. The 
‘landlords do not allow a Aéjut without a 
cause either special to the case or general. 
| We do not understand the nature of the 
Lies allowed in the instances of the 
i kubooleuts relied upon by the Lower Appel- 
‘late Court. It should fix the rates payable 
by the special appellant according to the 

rates actually paid by the neighbouring 
'ryots for similar lands, and not according 

to rates nominally mentioned in kubooleuts, 

according to which the rents are not actually 
"realized. If, in certain cases, owing to special 
‘cause, any deduction Aas been allowed 
upon grounds not applicable to the case of 
| the special appellant, but peculiar to the 
| ryot himself, then the rates mentioned in his 


The plaintiffs may be permitted to sue for | kubooleut, provided his lands otherwise 
realizing the rents due to their tenants, whose | are exactly of the same kind with that of 
tenure they*flave takeneinto khas possession. | the special appellant, should be taken into 


# 


Issur Chunder Ghosal (Plaintiff), Appellant 
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consideration while fixing the proper rents, 


payable by the special appellant for his 
lands; but,” if it be found that there is a 
general deduction allowed to all the ryots 
holding similar lands with those of the 
special appellant, then it will not be fair to 
fix the rates of the rents payable by the 
special appellant ‘according to the rates 
mentioned in kubooleuts according to which 
actually rents are not collected. As the 
Lower Appellate Court has not looked into 
the subject of Adjué in this light, we re- 
turn the case to it to re-try the proper rates 
payable by the special appellant with refer- 
ence to the remarks recorded above. 


The 31st May 1865. 
Present: i 
The Hon'ble H. V. Bayley and J. B. Phear, 


Judges, 
Enhancement—Section 13 of Act X. of 1859. 


Cases Nos, 1242 to 1250 of 1864 under A 
X. of 1859. 


Special Appeals from a decision passed by the 
Deputy Commissioner of Maunbhoom, dated 
the 24th February 1864, modifying a deci- 
ston passed by the Extra Assistant Com- 
missioner af that District, dated the 16th 
October 1863. 


H 


Versus 


SS 
Shuhodeb Pandey (Defendant), Respondent. 
Baboos Tarucknath Sein and Kalee 
Prosunno Dutt for Appellant. 


None for Respondent. 


Section 13 of Act X. of t859 only gives a right to sue 
for enhanced rent on due notic, and not the right to sue 
for title to enhance. 

In these cases, designated by the above 
numbers, the Deputy Commissioner dismiss- 
ed the plaintiff's claim for rent at enhanced 
rates under section 13 of Act X. of 1859, 
on the ground that the notices of enhance- 
ment were not given in time. It is objected, 
in special appeal, that he ought at least 
to have given the plaintiff a declaration of 


title to enhance the rent for the future; but 


we are of opinion that the section in ques- 
tion only gives a right to sue for enhanced 
rent on due notice, “and not a right to sue 
for title to enhance. It was also objected 
that the Deputy Commissioner ought not to 
have found that “it was proved that notice 
“had not been served on the appellant by 
“the respondent within the time prescrib- 
“ed;” because the Court of first instance had 


not framed and tried any issue on that 
point. But we think that this question was 
necessarily An issue before the Deputy Com- 
missioner, and that he had ample evidence 
whereon to base his conclusion, and both par- 
ties had full opportunity to urge their re- 
Spective cases with regard to this issue, as, in 
fact, they did. No other ground of special 
appeal was pressed, and we, therefore, dismiss 
all the above appeals with costs. 


The 7th June 1865. 
Present: 

The Hon’ble W. Morgan and F. A. Glover. 
Judges, 
Jurisdiction—Disputes as to title between plaint- 
iff and intervenor. 

Cases Nos. 482 to 487 of 1865 under Act X. 
of 1859. 


Special Appeals from a decision passed by the 
fudge of Dinagepore, dated the oth De- 
cember 1864, reversing a decision passed 
by the Deputy Collector of that District, 
dated the rith Fuly 1864. 


Belash Monee Chowdhrain and others 
(Plaintiffs), Appellants, 


UEP SUS 


Nobeen Chunder Shaha (Defendant), 
Respondent, 


Baboos Debendro Narain Bose and Kalee 
Kishen Sein for Appellants. 


Baboos Unnoda Pershad Banerjee and Motee 
Lal Mookerjee for Respondent. 

Disputes between the plaintiff in a suit fora kubooleut 
and an intervenor, as to whether the land in question is 
part of the plaintiff’s estate cr the ayma land of the in- 
tervenor. 

Tue plaintiff presses for a demand in 
order that the intervenor’s alleged receipt 
of rent may be investigated (which it has 
not yet been), and that it may be ascertained 
if the intervenor has actually and in good 
Joüh received and enjoyed the rent before 
and up to the time of the commencément 
of the suit. S e 

The plaintiff sues for a kubooleut, stating 
that the defendant holds land in his mou- 
zah. The defendant insists that the lands 
held by him, though locally situated within 
the plaintiff's mouzah, are, in fact, the ayma 
lands of the intervenor. 

The plaintiff says that the intervenor is 
not a holder of any ayma lands, but merely 
a person who held an ijara from the plaMt- 
iff of his mouzah, which expired two years 
ago, since which time the plaintifi.hds taken 
proceedings before the Cdllector, and has 
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obtained a measurement of the lands in the 
defendant’s occupation. 

If there is a substantial dispute between 
the plaintiff and the intervenor, whether 
the land in question is part of the plaintiff’s 
mouzah or the ayma land of the interve- 
nor, this is a question for seltlement between 
them in a different suit. 

In the present suit, the plaintiff, after the 
recognition of his right, which seems to be 
implied from the Collector’s order for mea- 
surement, may perhaps be entitled to claim 
a kubooleut ; but, if he has not, in fact, ever 
received rent from the defendant, and if 
the intervenor can show an actual and Jdond 
fide receipt of rent from the defendant up 
to the time of suit, the provisions of the 
77th section of Act X. of 1859 must apply. 
The case is remanded to the Court of first 
instance for trial. Both parties may adduce 
such evidence as they wish. The Court 
should enquire particularly, if the interve- 
nor has actually received rents recently, 
whether such rent was received in good 
faith or not, especially having regard to 
the plaintiffs’ proceedings before the Collector 
for obtaining a measurement of the lands. 


The roth June 1865. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 


Judges. 


Enhancement (grounds of, applicable to depend- 
ant Talookdars). 


Cases Nos. 462 and 463 of 1865 under Act 
X. of 1859. 


Specials Appeals from a decision passed by the 
Fudge of Jessore, dated the rst December 
1864, reversing a decision passed by the 
Deputy Collector of that District, dated 
respectively the 7th December 1863 and 
agth March 1864. 


Haronath Roy and others (Plaintiffs), 
: Appellants, 


o 
verSus $ 


Bindoo Bashinee Debia and others (Defend- 
ants), Respondents, 


Baboos Bungsheedur Sein and Sreenath 
Doss for Appellants. 


. Baboo Hem Chunder* Banerjee for 
° R” spondents. 
The grounds of enhancement stated in section 51 of 


Regulation VIH. of 1 93, Sud net those in section 17 of 
Act X. of 1859, are applicable to dependant talookdars. 
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Tuese suits were for enhancement of rent. 
The defendant pleaded that the notice of 
enhancement had not been served upon him, 
and that his rent had not varied since the 
Decennial Settlement, except that certain ad- 
ditional rent had been added to the original 
rent onaccount of certain chakeran lands which 
had been added to his tenure subsequent to 
that settlement, as proved by a “ likhon.” 

The first Court held that the service of 
notice had not been proved, but that the 
“Tikhon’’ was not a genuine document; and 
that, the rent of the talook having varied, 
the rent could be enhanced. 

The Judge on appeal mistakes the opinion 
of the first Court, and states that it consider- 
ed the “dikhon” to be a genuine document, 
but adds that, though, in his opinion, the 
“likhon” is very suspicious, still no other 
account has been given as to the cause of the 
variation of rent in the defendant's talook ; 
and he is, therefore, of opinion that the 
cause alleged is correct, and that the rent 
for the original talook has consequently not 
varied. Further, that the plaintiffs can, 
therefore, obtain additional rent only on the 
additional chakeran lands, which were added 
to the talook after settlement. The Judge, 
as to the notice, holds that, as the notice 
comprises a general enhanced rent on all the 
lands of the talook, it is not sufficient to 
enable the plaintiff to obtain enhanced rent 
in this suit. 

The plaintiff appeals specialby to this 
Court, and urges that the Judge must either 
admit or reject the “ Jzkhon” as evidence ; 
and that, if it is fit to be rejected, being, as 
the Judge says, a very suspicious document, 
there is then no further evidence to prove 
the statement of the defendant as to the 
cause of the variation in the rent of his 
talook. We think that this objection is 
good. The defendant may establish by other 
evidence the facts stated in the “ dzkhon ;” 
and we should think, if these -facts are 
correct, that there could be little difficulty 
in establishing them. But the Judge cannot 
both reject the “ /zkhon” as evidence, and at 
the same time act upon it, as he has done. 
The Judge’s decision on the “łikkon” is 
not very clear, and, as-this suit cannot on 
other grounds proceed, we reverse his judg- 
ment upon it and upoh‘the cause of the 
variation of the defendant’s rent, and leave 
the whole question open to determination in 
a future suit. 

The defendant, special respondent, under 
section 348, objects that the Judge has not 
decided whether the notice was served 
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upon the defendant. or not, and also that’ The Judge having jurisdiction to try the appeal was 


er e S a: b held competent to determine the whole case, including 
the notice itself is informal ; as it is a notice the question of the receipt of rent, notwithstanding 
under sections 13 and 17 of At X. of 1859, ! that the law bars an appeal to the Judge on that point. 


such as might be served on a ryot with’ 

rights of occupancy, whereas the defendant: Tyugse are all suits for arrears of rent for 
is a falookdar, the owner of a dependant : an amount, in each case, not exceeding 100 
talook, to whom the grounds for enhancement ' rupees. The plaintiff, Musst. Jameerun, the 
stated in section 17 of A& X. of 185g would mistress of Brijo Beharee Lal, deceased, is 
not apply, but only the grounds stated in! the plaintiff. The defendants, ryots, deny 
Section 51 of Regulation VILL. of 1793. The. that the plaintiff is entitled to the rent, A 
Judge and the first Court in their decisions | third party, Nundo Lal, as the adopted son 
designate the deferdant as a talookdar, and | of Brij» Beharee Lal, has intervened under 
his tenure as a talook; and the plaintiff’s : section 77 of Act X., alleging that his father 
documents bear out this view of the tenure. | has ben always in the receipt and enjoy- 
This being the case, there can be no doubt ment of the rents now claimed, and that, 
as to the informality of the notice. The, although Jameerun’s name is recorded as 
grounds on which enhancement is demanded | the proprietor, she had no real right in the 
are not those on which alone enhancement ! villages, the use of her name being a mere 
can be obtained against a dependant talook- benamee transaction. 

dar, viz., those contained in seciion St of! 


Regulation Vill of 1793. The grounds ‘The Deputy Collector tried the question 
Stated in the notice apply to occupant ryots ! ag between the plaintiff and the third party, 
other than dependant talookdars, , and decided in favour of plaintiff. An ap- 
The Judge's decision is reversed, and the | peal was made to the Judge, who reversed 
plaintiff's suit dismissed in both these cases ` this decision, and dismissed the plaintiff’s 
with all costs. suit, holding that the intervenor had proved 
| that his father, and not Musst. Jameerun, had 








The 12th June 186s, | been in receipt of the rent, 
Present: | 
. ' The first ground taken on special appeal 
The Hon’ble H. V, Bayley and E. Jackson, is that the Judge had no jurisdiction to try 
Judges. ithe appeal. It has been lately ruled by a 


Jurisdiction—Appeal to the Judge—Section 77, | Full Bench of this Court that decisions passed 
ra e ofe A rnein of first Court on i between a plaintiff and a third party under 
"er ower of Judge to decide whole case. | Section 77 of Act X. of 1859, in suits in which 
Cases Nos. 40 to 52 of 1865 under A& X. of | the amount of rent claimed does not exceed 


1859. | 100 rupees, are not appealable to the Judge. 


d If, therefore, in this case the Deputy Collect- 
H U H H y 
Kr Ee e EE eas A or had decided the dispute between the 
ò H a ! ` e e 
Seplember 1864, reversing decisions passed ! parties under the provisions of that law, 
by ihe Deputy Collector of that District, the Judge would, in these cases, have had no 
dated respective'y the 21st and are March, jurisdiction. But it was contended by Baboo 


S Dwarkanath Mitter, for special respondent, 
SLED SOE THEE ANE TS) FUL 18G. that the Deputy Collector has determined 


Beebee Jameerun (Plaintiff), Appellant, the cases, not by enquiring as to which of 
the two parties had been in the receipt 
of the rent, but by enquiring np the 
Bhichuk Thakoor and others (Defendants | titles seteup respectively by ei-3 and that 

and Objectors), Respondents, consequently under the precedent of the 


Messrs. R. T. Allan and C. Gregory and | Watson’scase, reported at pages 73 to 76, S. D. 
Baboo Sreenath Doss for Appellant. Decisions for March 1862, the apeals were 


l t ; ial 
Baboos Unnoda Pershad Banerjee, Dwar- properly heard by the Judge. The specia 


. i appellant’s vakeel, Mr. Gregory, disputes 
kanath Meier, and Ashootosh Dhur for) nig statement, and urges that the decision 
. Respondents. , 


of the Deputy Collector was not upon title, 
In a suit for rent below 100 rupees, where a third i but strictly according „tO section 77, as 
party intervenes under section 77, Act X. of 1859, if the | proved by the issue which was laid down. 
eputy Collector decides on the title of the parties, | We find that the iesug was, correetly stated, 


and not on their receipt of rent, the appeal will lie to Ge ; WW 
the Judge, om i PR C OC but the decision is as distinctly upon the 
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title of the parties as the issue is on their admissions upon which the plaintiff relied 
receipt of rent In such circumstances, we as evidence that she was in receipt of the 
hold, following the above precedent, (at. rent. It is possible that thes® admissions 
appeals did lie to the Judge, and that the! may be controverted by other evidence, 
Judge has jurisdiction to hear them. ‘which may satisfy the Judge that the third 


It is, then, contended that, if the Judge | party, through his father, had been in actual 


had jurisdiction to hear the appeal, he could ‘receipt of the rents, But still those documents 
only reverse the decision of the Deputy | must be looked to, and a judgment pro- 


Collector, because it had not determined the ' nounced upon them. We are much dissatis- 
right question, and that he must, then, neces- . fied also with the judgment of the Judge, 
sarily, remand the case to the Deputy Col- | and fail to see that the grounds upon which 
lector for a determination on that question; | he has come to his conclusion in any way 
and that the Judge could not go on to deter- ` clear up the point as to which of the two 
mine himself which party was in the receipt parties had been collecting the rents from 
of rent, as in such a case the law barred any ; the ryots up to the time of the institution of 


‘the suit, the point to be tried under section 
appeal tg Mhe IMGs Ii was ON on. The Judge rejects the jummabundee filed 


well argued for the respondent, and, we think, 

correctly, that the appeal having been pro- | hoa ee aa ced ihe 
l ferred to th ; ot S 

perly preferred to the Judge the procedure tested, the other is not. The putwarries D 


which should guide him in hearing that ap- ; : 
peal was that laid down in Act VIIL of, both parties appeared to attest those papers, 
1859 (section 161 of Act X. of 1859), and | and would, we have no doubt, both have pro- 
that, under that procedure (section 353), the perly attested their papers, had they been 
r properly examined. But it appears that one 


d bound finally to det Í ' 
Jate Ka Donan Arall o Arre ge man was directly examined on the point, 


case, if the evidence upon the record was | F ; La 
sufficient to enable him to pronounce a satis- | the other was not. From one of the’ judg- 


factory judgment. The Judge in these cases, ‘ ments E in GE cases, viz., that Gerd 
though he does not distinctly advert to the | which special appeal No. 5r is preferred, it 
point in his judgments, may fairly be presum- | is evident that there was great suspicion in 
ed to have considered that all the necessary the examination of the putwarries ; the third 

| party’s putwarry having by mistake attested 


evidence was filed, as the issue had been; nee : me 
correctly fixed, and both parties had had op- ' the plaintiff's papers. Tne Judge's decision 


portunity given them to produce all their’ rests solely on these papers; but the very fact 


evidence on that issue If, then, no other ! that both parties produce theme must have 
, isuggested to the Judge that much reliance 


sufficient grounds could be shewn for inter- i 

fering with his decision, we should not inter- could not be placed upon such papers. The 
fere with it on the ground that the Judge ` Judge must enquire into these cases ay 
could not try the question as to which party land carefully, and sati-fy himself on some 


was in receipt of the rent. We hold he! Detter evidence than these papers, which 
could try that question. ; party had all along been in receipt of the 
e l disputed rents. It is a point on which we 

But it is also urged for special appellant should think there could be no very great 
that the Judge's decision is erroneous in | difficulty in coming almost to a certain 
three points: frst, that he has failed to. conclusion. The ryots are those-who paid 
consider several important documents filed ı the rents, and they must be able to point out 
by the plaintiff to prove that Brijo Beharee | to whom or for whose benefit they paid those 
Lal, in his life-time, admitted that Musst. Ja- ients. The putwarries cannot both be 
meerun was in possession of these rents; se- | sneaking the truth. They should be cross- 
condly, that the Judge has improperly re-! examined, and not only required to attest 
jected the evidence of the plaintiff's putwarry į each his own papers. All the evidence in 
and the jummabundee papers filed by the | the case must be looked to, and a judgment 
plaintiff; and, /asély, that he has improperly , pronounced, shewing that the whole of the 
admitted the evidence of the third partys, facts of the case have*had the earnest at- 
BEEN as An- EE of his jumma-' tention of the Judge; and that he has really 
bundee papers whereas-it is no sufficient | satisfied himself as to which party has been 
ANE STANON, in beneficial receipt of the rents. 

We think that the first objection is valid,; We reverse the judgment of the Judge, 
and that the Judge has not alluded in any and remand these cases to him for re-trial 
way, as he should* have? done, to the important : in accordayce with the above remarks, 
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The roth June 1865. ' with the year following that in which the decrce is 
| given. 
a e 
ee FEA NS fo ete mote 
The Hon'ble Sir Barnes Peacock, K£., | Phear, FT» dissens S > Been eee a 
Chief Fustice, and the Hon’ble C, . 
Trevor, G. Loch, H. V. Bayley, C By Peacock, C. F , and Norman, Kemp, Shumbhoo- 


"j uath Pundit, and Campbell, FF.—ln a suit for a 
Steer, J. P. Norman, W. Morgan, F. B. ` kubooleut at an enhanced rent, the plaintiff is restrict- 


Kemp, W. S Seton-Karr, Shumbhoo- ; ed to the grounds mentioned in section 17. 


nath Pundit, G. Campbell, J. B. Phear, : T Beete SE 

Z ; 1e majority of the Court.—Ina suit to enhance the 
E. Jackson, A. G. Macpherson, and | aie ol rent of a ryot having a right of occupancy under 
F. A, Glover, Judges, section 6, the sole ground of enhancement being an 

| increase in the value of the produce, the words “‘ fair 

Section 6, Act X. of 1859, retrospective— ' and equitable” in section 5 mean, not the rate obtain- 
Enhancement of rent—Suit for Kubooleut— ; able by open competition, but the prevailing rate paya- 


Decree for enhancement— Tender of Pottah— ' ble by the same class of ryots tor land of a similar 


Grounds of enhancement—Construction of | description and with similar advantages in the places 


; : See e adjacent. If the customary rate of the neighbourhood 
the words “fair and equitable” in section 5 1 has not been adjusted with reference to the increased 


—Rule of proportion. _ value of the produce, thea the rate of rent to be paid 
. ` should bear to the old rate the same proportion as the 
Case No. 2064 of 1864. present value of the produre bears to the old value ; 

, except in special cases, when this rule may be depart- 


ed from. 


Special Appeal from a decree pissed by 
the udge of 24-Perguunahs, dated: ; SCH , 
the oe of May WC affirming a. Mr. Justice Trevor—The plaintiff, in 
decree of the Deputy Collector of thatthe case out of which the present refer- 


tre 'ence has arisen, sues for a kubooleut 
SEN EE AES EE Ges from the defendant at a rent higher than 


that which he has paid in past years, on 
Thakooranee Dossee, widow of Bung-!the ground of the increased value of the 
shee Dhur Ghose (Defendant), Appel- i produce of the lands. 


l, | 
tan F | The defendant claimed to hold at a 


BETIS ‘fixed rent, but his claim has been dis- 
A : Plai i allowed, and he has been declared to have 
Bisheshur Mookerjee and others (Plaint- only a right of occupancy. With a view 


iffs), ReSpondents. ‘of fixing the rent to which the zemindar 


(ig entitled, the Division Court has re- 

a Es PRA ae Es SS Pee i  manded the suit; but in consequence of 
Lal coe Pee Chun re TEE | conflicting decisions on the point, it was 
buity Unnoda Pershad Banerjee, lin doubt as to the particular principle on 
Mohesh Chunder Chowdhry, Banee which the calculation should be made. It 


i therefore referred the subject to the Court 
pone EE A. EE EE i at large in the following terms :— 


"Mr R. V. Doyne, and Baboos Kishen i rsi —When there has been any increase 
Kishore Ghose, "Hem Chunder Ban- ‘in the value of the produce arising simply 


e a ' from a rise in prices, and not from the 
E E Marky SM agency either of the zemindar or the 


ryots, and the zemindar * entitled to a 
Mr. F. T. Woodroffe was heard on be- | new kibooleut from an occupancy ryot 


half of Mr. J. Hills. for an enhanced rent at fair and equitable 
, rates, is the fair and equitable rate to be 
‘Section 6, Act X, of 1859, is retrospective. awarded that which might be obtained 


A suit to enhance tketate of rent after notice is the by commercial competition dee the Dee 
proper mode of suing for enhancement of rent. But | or is it a rate to be determined y the 
the same matter may be determined in a suit for a | custom of the neighbourhood in regard 


kubooleut. to the same class of ryots: e 
A suit for a kubòoleut may be brought without notice 
of enhancement (Peacock, C.F., and Norman, F., dis- md JI the customary rate of the 


sent-ny). But in such a suit brought without notice, : A 
the. Ee cannot be decreed except t commence | neighbourhood has mot been afjusted with 


À Vol: ILI. 40, 
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reference to the increased value of the 
produce, then on what principle is the 
customary rate to be-adjusted ? 


Before proceeding to answer these ques- 
tions, it will be well to notice certain 
objections which have been taken to the 
form of the present action, An action 
for enhancement of rent, it has been con- 
tended, can only be maintained after a 


notice has been formally served on the 


tenant in accordance with the provisions 


of section 13 of Act X. of 1859; that a 
suit for a kubooleut at an enhanced rate 
prospectively is not maintainable at all, 


or, if maintainable, can only be decreed 


for one year; that under the law the tenant 
is entitled to know the terms on which 
he is to be permitted to occupy before he 
is dragged into Court, whereas by the ad- 
mission of the suit like the present, the 
tenant is harassed with law proceedings 
and law costs, when he has never given 
the plaintiff any cause of action, and pos- 
sibly never intends to occupy the lands 


at all. 


These objections, I think, are not well 
founded. 
mode of proceeding to be adopted by a 
zemindar or other person wishing to en- 
hance the rent of his. tenant is, doubtless, 


by a notice under section 13 in the first 


instance, and then by a suit for the reco- 
very of that rent, to be brought within the 
term specified in the proviso at the end of 
section 32 of Act X. of 1859; but it appears 
to me that it is also competent to a 
zemindar or other person to bring an 
action for a kubooleut, and in that form 
to raise the question as to the particular 
enhanced rate at which the pottah and 
kubooleut shall be exchanged between 


the parties. Suits for the delivery of 
pottahs or kubooleuts are both expressly 
recognized in section 23, and also in sec. 
tions ĝo and 81 of Act X. of 1859. ‘It is 
true that section 76 only gives the Col- 
lector power to fix the term in suits for 
the delivery of a pottah; but regarding, 
as I do, the suit for a kubooleut as the 
correlative of the suit fer a pottah, I 
think that by implication this section 
applies equally to both classes of suits, 
and this without any detriment to the 
ryot who,” under se¢tiof 19, can, after 
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notice given at any ‘time, relinquish the 


land held by him. As to the argument 
drawn from the supposed hardship to the 
tenant arising from his being brought 
into Court unnecessarily and without hav- 
ing given plaintiff any cause of action, 
l would observe that, if the present action 
were one founded on, an injury already 
actually committed, and were brought 
without any notice or demand, there 
would te no ground for the contention 
now raised; and regarding this action 
simply as a declaratory one brought, that 
is, for the Court’s determination as to the 
amount of enhanced rent to be paid from 
the . beginning of the year subsequent to 
the passing of the decree, I think that 
the suit itself is in the nature of a de- 
mand, and that the answer of the defend- 
ans objecting to the claim made is 
equivalent to a repudiation of that de- 
mand, rendering him liable,-in case his 
contention fails, to be saddled with the 
costs of the action, which, of course, he 
would not have been, had he admitted 
the right claimed by the plaintiff pro- 
spectively. 


Whether, in suits like the present, 
grounds for enhancement beyond those ` 
stated in section 17 are admissible, is a 
point not legitimately raised before the 
Court, the ground for enhancement on 
which the present suit is based being one 
of those expressly mentioned in that 
section of the law. I therefore decline 
to enter into a consideration of this 
point in the present reference. 

In determining the question proposed 
to the Court, it will be necessary, in the 
course of my remarks, to consider briefly 
the relative right of the Government, 
zemindars, and ryots in Bengal, before 
the enactment of Act X. of 1859; 2nd 
the effect, if any, which Act X. had on 
the previous telation of zemindars and 
ryots; and, agin, the principle which, 
under the circumstances set forth in the 
to the Court and under 
their present relation, “should be adopted 
in the adjustment of their rents, 


It might be sufficient, when consider- 
ing the first point above noted, to limit 
myself to , the relative rights of Govern- 


b ` A 
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ment, zemindars, ‘and ryots with a right: landholders, who all, in different propor- 


of occupancy, as gathered from the Regu- 


tions, receive their shares of the produce. 


lations of eGovernment passed in 1793 and: D would be out of place to enter into 


subsequent years. As, however, the 
learned Counsel and pleaders have turn- 
ed the Court’s attention to the state of 
things ` existing before the Decennial 
Settlement, I propose to make a few re- 
marks on that period. 


The earliest authentic records seem to 
point to a state of things in which the 
gross produce of the soil was, in some 
places, of right shared between the king, 





an antiquarian discussion as to the rights 
of the zemindars, whether they were 
public servants filling a conditional office 
generally renewable and revocable on 
defalcation, but conveying no right of 
property in the grantee, the sovereign 
ruler being the sole proprietor of the 
soil, in right and fact the real actual 
landlord—or whether, even if they did not 
originally possess, they did not acquire 
in course of time a property in the soil, 
and the right annexed thereto of dispos- 


the village landholders, and the perma- 
nent or the khood-kasht tenants who | ing of it by sale, gift, and mortgage, sub- 
cultivated the lands of the village inj ject, however, under any mode of aliena- 
which they resided, retaining them dur- | tion, to the Sovereign’s claims for revenue. 
Ing their lives, and transmitting them to; It will be sufficient to cite here, and to 
their descendants; and in others, in‘ accept as sufficiently accurate for present 
which there were no village landholders , purposes, the definition 
between thé king and the aforesaid te- (Vol, II. page, of a zemindar given 
nants. At the time of Menu, the pro- : by Mr. Harrington, “A 
portion legally claimed by the king was | zemindar, says that gentleman, “ap- 
one-sixth ; and, so long as the demand of} pears to be, under the Mogul constitution 
the State was fixed, the profits of the (and practice, a landholder of a peculiar 
village communities and permanent te-| description, not definable by any term in 
nants remained unchanged; but when’ our language; a receiver of the territorial 
the State, as was afterwards the case,’ revenue of the State from the ryots and 
raised its demand on the produce, the! other under-tenants of the land, allowed to 


‘profits of* the other sharers in the pro- | succeed to his zemindaree by inheritance, 


yet generally required to. take out a renew- 
ial of his title from the Sovereign or his 


In the, state of things described above, | representative, on the payment of a fine 


Bee ee GE Se s an abl | of investiture to the Emperor, and a nuz- 


Indi in 
Chap. 2. the English EE the | urana or present to his provincial delegate 
term, that is, the exclusive use and ab-jthe Nazim;. permitted to transfer his 
solute disposal of the powers of the soil | zemindaree by sale or gift, yet commonly 
in perpetuity, was in noone person: each | . : ; 
party was equally entitled by right to a: expected to obtain previous special per- 
share of the produce, and the practical! mission; privileged to be generally the 
question under such circumstances is, not annual contractor for the public revenue 
| 


duce diminished in an equal proportion. 


in whom property resides, but what pro- i i i 
property ‘ P received for his zemindaree, yet set aside 


portion of the produce is due to or; . ae SE 
: with a limited provision in land or *money 
Claimable by each party. l | 


(oben it was the pleasure of Government 

Coming to later times, we meet with | to colfect the rents by separate agency, 
the class of persons, the predecessors and Tor to assign them temporarily or perma- 
ancestors of the zemindars of the Perpe-|nently by the grant of a Jagheer or AL 
tual Settlement, who seem not to have had | tumga; authorized in Bengal since the 
any existence before the time of the} early part of the 18th century to appor- 
Mahomedan conquest. The  Sovereign!tion to the pergunnahs, villages, _ and 
and the permanent or khood-kasht tenants, lesser divisions of land within his zemin- 
are always present, and in parts of the|daree, the abwab or cesses imposed by 


‘country other than Bengal , the village the Soobadar usually iff some proportion 
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to the standard assessment of the zemin- 
daree established by Torun Mull and 
others, yet subject to the discretionary 
interference of public authority either to 
equalize the amount assessed on particu- 
lar divisions, or to abolish what appeared 
oppressive to the ryot; entitled to any 
contingent emoluments proceeding from 
his contract during the period of his 
agreement, yet bound by the terms of his 
tenure to deliver in a faithful account 
of his receipts.” 


The settlement of Torun Mull alluded 
to in this extract was, according to Sir 
John Shore, formed by collecting, through 
the medium of the Canoongoes and other 
inferior officers, the accounts of the rents 
paid by the ryot, which served as the 
basis of it. It was made about 1582, 
and remained essentially in force for very 
many years. Under it, in accordance with , 
the principle of Mogul Finance, the gross 
produce of land was divided in certain 
proportions between the Sovereign and 
the husbandmen, the share of the former 
being from one-half to one-eighth of the 
gross produce, according to circumstances, . 
and the zemindars with whom the settle- 
ment generally was made receiving in 
Bengal a portion of the land or its produce 
for their use and subsistence under the 
name of Nankar, which did not in the 
aggregate exceed one per cent. of the 
revenues collected by them. - The rate of. 
rent’ or revenue to be paid by each mot, 
under the settlement of Torun Mull, and 
which represents a portion of the gross 


produce converted into money, was, in 
after-time, designated the ussul or original 
rate, to distinguish it from those taxes or 
cesses which were subsequently imposed, 
and which, thcugh not, speaking generally, 
directly raised from the land, yet imm% 
diately eOr mediately pressed ‘upon its cul- 
tivators. The origin of these cesses is not 
quite clear. Whether they were originally ` 
devised by Government as a means of raise | 
ing the revenue of the State, or whether, i 
having been, in the first instance, devised ' 
by the zemindars as an unauthorized | 
mens of increasing: their emoluments, ! 
they, on being discovered, gave the Gov- 
ernment Officers a hint Ae to a mode in 
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which the demands of the State could be ` 
effectually raised, it is not very material 
now to enquire. It is quite clear that, 
however originating, from the time of Jafir 
Khan, that is, since the reign of Aurung- 
zebe at the beginning of the 18th century, 
they became an acknowledged Sooba- 
daree impost. They were-in general levied 
upon the standard assessment in certain 
| proportion to its amount;and the zemin- 
.dars who paid them were authorized to 
‘collect them from their ryots in the same 
proportion to the rents paid by them. 
When the value of the produce of the land 
remained the same as it had been previous- 
ly, their imposition operated as an arbi- 
trary enhancement of rent, which would 
‘not have been the case had the increase 
in the demand always arisen from an in- 
crease in the value of the Government 


— ee mm 


‚share of the produce when measured in 


money. An increase of this nature, to a 
certain extent, must have taken place, 
according to the best authorities, between 


‘the time of Torun Mull and that of Jaffir 


Khan from the extension of commerce 
and the influx of silver into the country ; 
and it is not improbable that it may have 
had the effect of making these imposi- 
tions less severely felt by the tenantry 
they otherwise would heve been. 
But, be’ that as it may, it remains, as 
observed by Mr. Mill, a fact “ that, though 
the demands of the great Jandholder, the 
State, were swelled by fiscal rapacity, it 
was thought necessary to have a -distinct 


name and a separate pretext for each in- 
crease of exaction, so that the demand 
has sometimes come to consist of thirty 
or forty different items in addition to the 
nominal rent. This circuitous mode of 
increasing the payments assuredly would 
not,” proceeds Mr. Mill, “have been 
resorted to, tf there had been an acknow- 
ledged right in the landlord to increase the 
rent. Its adoption ts a proof that there 
was once an effective limitation, or real 
customary rent, and that the understood 
right of the ryot to the eland, so long as he 
paid rent according Jo custom, was at 
some time or other more than nominal.” 


It is useless to attempt to trace right 
principle doring the last years of Maho- 


kd 
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medan rule in Bengal. The only prin determined on, which afterwards became 
.ciple of action traceable throughout is a perpetual. Its object was to fix the Go- 
determinatjon on the part of the ruling'vernment demand, to fix the demand 
power to exact by means of arbitrary which the zemindar should make on his 
imposts as much rent as possible from the tenants, and to guarantee to the zemindar 
zemindars or farmers of revenue as might ithe profits arising from his bringing waste 
f . be. “The mode of im-, lands into cultivation, and inducing the 
ee position,” as remarked ,ryots to cultivate the more valuable arti- 
1789, page 44. by Sir john Shore,|cles of produce. The rents of an estate 
“was fundamentally i _, can only be raised, re- 
ruinous both to the ryots and zemindars; i Wee anae marks Lord Cornwallis, 
and its direct tendency was to force the 3rdFebruary t790, by inducing the ryots to 
latter into extortion, and all into fraud,‘ Vol. IL, p. 185, cultivate the more valu- 
concealment, and distress.’’ KEE? Ana- able articles of produce, 
ae and to clear the exten- 
It does not appear that, after the ac-;sive tracts of waste land which are to 
quisition of the, Dewanny by the East In-:be found in almost every zemindary in 
dia Company, any marked improvement | Bengal. 
in the method of apportioning the share | 
of the produce of the land between the: By’ this Settlement the demand of 
parties entitled to it was made. The the State was fixed for ever, thus at 
Settlement, sometimes quinquennial, but ` once remedying, perhaps too decisively 
generally annual, wads made sometimes:and adversely to itself, the evil which 
with the zemindar, who, according to the had become chronic in Bengal, arising 
preamble of Regulation II. of 1793, after: from the uncertainty in the share of the 
the deduction of the expenses of collec-' produce which the Government might 
Don paid over ten-elevenths of the net claim as its own. The Government, more- 
rents of his property as revenue to Govern- ! over, has asserted in the preamble of the 
ment, retaining the remaining one- , Regulations XIX. and XLIV. of 1793 
eleventh as his zemindaree profits,—and its right to a share of the produce of 
sometimes, with strangers, who at auction: every beegah in Bengal, assessed and 


bid over the head of the zemindar himself. ' unassessed, unless held lakheraj under a 


In this case the zemindar received the pro-!valid grant, or, in other words, unless 
fits of his Nankar land, or some particular Government has transferred its right to. 
sum payable either by the farmer or from such share to individuals for a term or in 
the public treasury; and the farmer, in | perpetuity ; and it has limited its demand 
order to enable him to meet his engage-'in perpetuity over all assessed estates to 
ments with Government, frequently made the sum that, under the Settlement, was 
without sufficient regard to the assets of assessed upon them, leaving ¢he zemindar 


the propert hich he had obtained in. 22 appropriate lo his own use the difference 
eege belween the value of the proportion of the 


farm, resorted to every sort of exaction! 
over his temporary tenants. This state of ! annue EE E EE 
which formed the unalterable due of 


things was rendered worse by the ingenui- . f 

e ; d "TT" Government according to the ancient and 
ty of the native collectors of Government, ' ng 
Se S | established usage of the country, asid the 
who, 


to use the words of Government, | 
E l ‘sum payable to the public. It has declared 
sin 1786, had endeavoured to confound ' Py P e b : 
the limits of different districts, to vitiate ! 


moreover, that the zemindars, whatever 

. ‘¢hey may have been originally, and how- 

accounts, to increase old Abwabs, and to.! d y 8 J. W 
superadd new ones, and, in short, to in- 


‘ever liable heretofore to be displaced from 
: : i their estates with the bare pittance of 
volve oppressionwsin such mystery and: 
: Nankar or other small allowance, are the 
difficully as nearly to defeat and set at f d 
ee ' actual proprietors of the soil, and that, as 
defiance all attempt at detection. EEN , j 
‘an implied consequence, they wili not be 
It was in the midst of this state of | liable to be ejected from their estates, but 
` Ges 
things that the Decennial SES was’ that, on failure tô p&y the revenue assessed 
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upon them, their estates, or portions of! time of the Decennial Settlement, the ryots 
them sufficient to meet the Government | were, in Bengal as in other parts of India, 
demand, will be brought to sale. Govern- | divided into khood-kasht or resident, and 
ment, moreover, expressed a tfust that, , py-kasht or non-resident. It has indeed 
sensible of the benefit thus conferred on. been contended before us that time is of 
them, the zemindars would exert them- ‘the essence of a khood-kasht tenure; that 
selves in the cultivation of their lands a ryot, simply residing in a village in which 
(a considerable portion of which was then | his land is, is not a khood-kasht ryot; and 
under jungle), under the certainty that|that, in order to constitute a khood-kasht 
they would enjoy exclusively (that is, ryot under the Regulations, he must be a 
without the interference of Government) | resident hereditary ryot; and that, if he 
the fruits of their own good management j has not succeeded by right of heirship, he 
‘and industry; and Government reserved does not fall within that class of tenants. 
to itself the power, acting under the duty ' But it appears to me that, whether we look 
which belongs to it as ruling power, of o the etymology of the word or to the 
protecting all classes of people, and more thing itself, there is no reasonable ground 
particularly those who from their situation | for question. Khood-kasht ryots are 
are most helpless, of enacting, whenever | simply cultivators of the lands of their own 
it might deem it proper, such Regulations ` village, who, after being once admitted in- 
as it might think necessary for the pro-!to the village, have a right of occupancy so 
tection and welfare of the dependant long as they pay the customary rents, and 
talookdars, ryots, and other cultivators | therefore with a tendency to become here- 
of the soil; and it declared that no zemin- | ditary, and with an interest in the produce 
dars, independent talookdars, or other . of the soil over and above the mere wages 
actual proprietors of land, | of labour and the profits of stock, in other 
shall be entitled on this | words, above the cost of production. 

account to make any 


Regulation I., 1793. 


- objection to the discharge of the fixed| These tenants seem, at the Settlement, 
assessment which they have respectively::.practically and legally, though not by ex- 
agreed to pay. l | press Statute, to have been divided into 


, two 

These words clearly show that, though land (e simple khood-kasht, or those who 
recognized as actual proprietors of the | had been in possession of the land for 
soil, that is, owners of their estates, still! more than 12 years before the S¢ttlement, 
zemindars and others entitled 10: 8 settle- and those whose possession did not run 
ment were not recognized as being pos- ; 
sessed of an absolute estate in their several | back so long. Both by the Hindoo and Ma- 
zemindarees; that there are other parties | homedan law, as well as by the legal prac- 
below them with rights and interests in: tice* of the country, 12 





Lei : ‘ : * Colebrooke’s Di- Se 
the land, requiring protection just in the gest of the Regu- years had been consi- 
‘same way as the Government above them | GE Vol. HI, dered sufficient to es- 
-was declared to have aright and interest : tablish a right by nega- 


in it which it took care to protect by law; | 
that the zemindar enjoys his estate sub- | 
ject to, and limited by, those rights and 
interest$; and that the notion of an ab- 
solute estate in land is as alien from the 
Regulation law as it is from the old Hin- 
doo and Mahomedan law of the country. 


of any claim on the part of other per- 
sons during that period, and hence the 
doctrine which has obtained that khood- 
kasht ryots in possession 12 years before 
the Settlement under no circum- 
stances, not even on a sale for arrears of 
revenue, liable either to, enhancement of 
rent, or eviction from their holding, so 
long as they paid the rents which they 


were, 


What, then, are those rights-and inter- 
ests recognized by law belonging to the 


classes, the khood-kasht kudeemee, . 


itive prescription, that is, by the absence’ 


ryot$—for. with them we are alone con. 
cerned—which limit and control the right 


had all along paid. . The existing leases of 
khood-kasht ryots at the time of the Set. 


‘of the zemindar in his*owh estate? At the! tlement, me had no prescriptive rights, 


I | 
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were, with certain ‘exceptions, specified in! same description and quality as those re- 
section 60 of Regulation VIII. of 1793, specting which the dispute arose. 
to remain im force until the period of their 
expiry; and those ryots were entitled to The Legislature, as just now observed, 
a renewal of their leases: Was in 1793 anxious to encourage the 
lation Vor ee at  Pergunnah rates ;*, exchange of pottabs and kubooleuts be- 
' and on a sale for ar-| tween the zemindars and their tenants; but 
rears of revenue ‘such ryots were entitled | 8° fearful was it, lest, from weakness or 
to a new settlement at the Pergunnah|!™providence, the zemindars just recog- 
rates, and could be evicted only after |Pized as actual proprietors should injure 
declining to enter into engagement with | their own properties, and also endanger 
+Section s, Re- the purchaser af Zhe | the stability of the Government revenue 
gulation XLIV. of same rafes.t It mag | by granting long leases at insuficient 
1793. here be observed that! 7e#és, that it restricted the period for 
RE 5 ae written engagements be- | which leases could be granted to 10 years, 
tion Vil. of 1799. tween the tenants and Tenewable in the last year for another 
other parties were not the custom of|*Section2, Regu- Period of 10 years. = 
the country. The entry of the tenants’ jlation XLIV. of This law remained in 
names, and of the rents in the papers of | 1793: force till 1812, when, 
‘the village accountants, was the only ei, by Regulation V. of that year, section 2, 
dence of title which the great majority | the above restriction was taken off, and ze- 
of the tenants in the country then held. | Mindars were declared competent to grant 
The Regulations of 1793 attempted, but. leases for azy period which they might 
ineffectually, to introduce generally the deem most convenient to themselves and 
system of the exchange of written en-j|t¢mants, and most convenient to the im- 
gagements between the zemindars and|Provement of their estates. Moreover, 
their tenants. by Regulation XVIII. of the same year, it 
-; Was explained, in consequence of certain 
Khood-kasht ryots, whose tenancy com | doubts which had arisen on the construc- 
menced subsequently to the Decennial Set-; tion of section 2 of Regulation V. of 1812, 
tlement, age entitled to hold on at the/that the true intent of the said section 
rate which they have either expressly..or: was to declare proprietors of land compe- 
+ Section 5, Re- impliedly contracted to, tent to grant leases for any period, even 
gulation XLIV.of pay during the incum- jito perpetuity, and at any rent, which they 
1793. ` x bency of the zemindar | might deem conducive to their interests, 
>ection 7, Regu- who granted the poitah | 








SE S Gang and his representatives, This law did not, however, expressly 


tion29, Regulation whatever that rate may | OT by implication override the rights of 
VIL ot 1799. be;t and on a sale for|khood-kasht ryots to hold at Pergunnah 


arrears of revenue, they also are en, fates. It simply declared that, having 
titled to a renewal of their leases by a pur- 1egard to the rights of others, the zemin- 
chaser fat the, Pergunnah rale. Should! dar might grant leases for any period or 
the rate in the engagement cancelled by ! any rent, be it high or be it low, provided 
the sale have been below that figure, they! the tenants were willing to pay it, and he 
can only be evicted on refusing to renew ‘to take it. Again, by section 2 of Regu- 
at the Pergunnah rates. Moreover, it was j lation VIII. of 1819, it was declargd that 
enacted generally by section 6 of Regula ` all leases and engagements for the fixing 
tion IV. of 1794 that, if a dispute arisesjof the rent now in existence, that may 
between the ryots and the persons from! have been granted or concluded for a term 
whom they may be entitled to demand of years or in perpetuity, by a proprietor 
pottahs regarding” the rates of the pottahs, ı under engagements with Government, or 
if should be determined in the Dewanny other persons competent to grant the same 
Adawlut of the Zillah in which the lands,shall be deemed good and valid tenture, 
were situated according to the rates estab-' notwithstanding that the same may have 
lished in the Pergunnah for er of the' been executed before the epassing of Regu- 
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lation V. of 1812, and while the rule of 
sec. 2 of Regulation XLIV. of 1793 above 
alluded to, was in full force and effect. 


Thus, then, the khood-kasht  ryots, 
though they were entitled to pottahs at the 
Pergunnah rates by the laws of 1793 and 
following years, and though, under sec- 
tion 6 of Regulation IV. of 1794, the 
Courts were, in case of disputes, to deter- 
mine the rate of the pottah according to 
those rates, still, under the operation of 
the laws above cited, ryots might, if they 
pleased, bind themselves by specific en- 
gagements irrespective of those rates; 
and, of course, having done so voluntarily, 
they would be held strictly to the terms of 
their engagement. As I have observed 
above, it had become the practice of the 
Government for the time being to collect 
various imposts from the zemindar, who 
again was entitled to collect them from 
the ryots ; and, from their number and 
uncertainty, they had been intricate to 
adjust, and a source of oppression to the 
tenants. These also were entered in the 
papers on which the Decennial Settlements 
were based, and consequently had been 
legalized and recognized by it. By sec- 
tion 54 of Regulation VIII. of 1793, all 
proprietors of land and dependant talook- 
dars were required to consolidate these 
charges with the «ssu or original rate 
into one specific sum. And by section 
55 of the same law, proprietors and far- 
mers of lands of whatever description 
were prohibited from imposing any new 
Abwab or Muhtoot on the ryots, and a 
penalty was enacted in case of any in- 
fringement of the prohibition. 


When then the term Pergunnah rate 
occurs in the Regulations of 1793, 1794, 
and 1799, in connection with khood-kasht 
ryots, the question arises, is it confined to 


the particular portion of the produce of 
land tg which, by the custom of that Per- 
gunnah, the demand of the zemindar is 
limited, or does it include also the Abwab 
recognized by Regulation VIII. of 1793 
which has become consolidated with it ? 
The Court has been told, indeed, that the 
Pergunnah rate never reant ` anything ; 
thaf it was a mere myth; but that, if it 
did mean anything, it was only another 
term for “the szemifidar’s discretion or 
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moderation; and (at, "even if those rates 
existed in 1793, they had become well nigh 
obsolete in 1812; for although, by section 
6 of that law, it is enacted that establish- 
ed Pergunnah rates, where such existed, 
shall determine the amount to be collect- 
ed by Government Officers and purchasers 
at sales for arrears of revenue, still by sec- 
tion 7 it is enacted that, in cases in which 
no established rates of the Pergunnah or 
local division of the country may be 
known, pottahs shall be granted, and the 
collections made according to the rate 
payable for land of a similar description 
in the places adjacent. I cannot assent 
to the doctrine that the Legislature in 
1793 and the following years used terms 


without meaning, and directed the Court _ 


to settle disputes according to a rate which 
then had no existence. I.must rather con- 
clude that the terms which the Legislature 
used to denote the rate which was to form 
the limit of the zemindar’s demand repre- 
sented something real and distinct at that 
period ` and, although in the shape of a 
Pergunnah rate, the limit on the zemin- 
dar’s demand had become by 1812, in 
some places, indistinct, still the limit ex- 
isted in the shape of the rate which was 
payable for lands of a similar description 
in the places adjacent,—a rate which is in 
fact the same thing with the Pergunnah 
rate under a different form—the cus- 
tomary rent deduced from He similar 
rate paid in places adjacent rather 
than from a rate current in the Per- 
gunnah. 


Reverting, then, to the question, what 
the words Pergunnah rate, as used in the 
old laws, meant, I have no hesitation in 
holding that it must be considered to 
mean the xssul or original rate, the rate 
of Torun Mull, together with the Abwab 
which had been subsequently levied from 
the tenants and recognized by the Settle- 
ment. It is true that these two quanti- 
tles joined together did not probably 
exactly represent that share of the produce 
calculated in money which, under a pure 
system of customary rents, would have 
been developed; but, judging from the, 
increased wealth of the country, which 
had, from commerce and the influx of 
precious prods, resulted between the 
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time of Torun Muh and the Decennial 
Settlement, the assessment which had 
been increased in one form did not pro- 
bably differ widely from what it would 
have been, had the other and natural mode 
of calculating the increase been adopted. 
Since the Decennial Settlement, how- 
ever, the rates of rent have adjusted 
themselves to the varying prices of the 
produce irrespective of any extraneous 
demand; and the terms used in Regula- 
tion V. of 1812 have regard to the vary- 
ing rates in the different localities which 
have resulted solely under the increased 
activity and industry caused by the com- 
parative security obtained under the 
Permanent Settlement 


To suppose that a Pergunnah or local 
rate of rent could be permanently fixed 
in amount when- the ctrcumstances of the 
couniry were improving, iS to suppose an 
impossible state of things. The propor- 
tion of the produce calculated in money 
payable to the zemindar, represented by 
the Pergunnah or local rate, remains the 
same; but it will be represented, under 
_ the circumstances supposed, by an in- 
creased quantity of the precious metals. 


-The rates of rent, then, which khood- 
kasht ryots nder the old Regulations were 
liable to pay, independent of contract, 
remained in all cases, whether under a 
purchase at a sale for arrears of revenue, 
or otherwige, fixed’ either at the Pergun- 
nah rate, the rate payable by land of a 
similar description in the places adjacent, 
or at rates fixed according to the law and 
usage of the country; and they were 
entitled to hold their lands so long as 
they paid those rates. But, when Regu- 
lation XI. of 1822 was passed, the use in 
section 32 of that law of the terms khood- 
kasht kudeemee ryot, or resident and 
hereditary ryot with a prescriptive right 


of occupancy, to designate the cultivator 
who would not be liable to eviction on a 
sale for arrears of revenue, gave rise to 
the doctrine that khood-kasht ryots who 
had their origin subsequent to the Set- 
tlement were liable to eviction, though, 
if not evicted, they, under section 33, 
could ‘only be called upon to pay rents 
determined according to the law and 
sage of the country, and also that the 
possession of all ryots whose title com- 
Vol, H, \ 
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menced subsequent to the Settlement 
was simply a permissive one, that is, one 
retained with the consent of the land- 
Jord.* Agaħ, by Act XII. of 1841, 
and Act I. of 1845 (which repealed the 
former), a purchaser acquired his estate 
free of all encumbrances which had been 
imposed on it after the time of the Settle- 
ment; and he is entitled, after notice 
given under section ro of Regulation YV., 
of 1812, to enhance oi discretion any- 
thing in the Regulation to the contrary 
notwithstanding, the rents of all under- 
tenures in the said estate, and to eject 
all under-tenants with certain exceptions, 
amongst which are khood-kasht kudee- 
mee, but not simple khood-kasht ryots. 
It follows that these laws distinctly gave 
the purchaser the power to eject a khood- 
kasht ryot whose tenure was created 
after the Permanent Settlement, and, if 
not ejected, they are liable to be assessed 


al the discretion of the landlord. This 
word “discretion” entirely annihilated 
the rights of the khood kasht tenants 


created subsequent to the Settlement in 
estates sold under these laws. It re- 
duced them from tenants with rights of ` 
occupancy, so long as they paid the 
established rate of the Pergunnah, or the 
rate which similar lands paid in the places 
adjacent, into mere tenants at the will of 


the zemindar, who might in any year eject 
them, and place in their stead any tenant 
competing for the Jand. It is, in short, in- 
troducing into this country competition 
in the place of customary rents. 


As to py kasht ryots they are no- 
where expressly mentioned in the laws 
referring to Bengal. If they held under 
pottahs at the time of the Settlement, 
they were entitled to hold them till the 
expiry of the lease under the compre- 
hensive terms of clause 1, section’ 60, 
Regulation VIII. of 1793, avhich iaclud- 
ed even’ them. In section Co, Regula, 
tion LI. of 1795, which referred to Be- 
nares, they are expressly mentioned, and 
they are declared to be equally entitled 
with khood kasht ryots to have their 
pottahs renewed 4 the established rates, 
provided the proprietor or farmer chooges 
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to permit them to cultivate the land held | that ryots having right of occupancy, 
by them, which they have the option to| but not holding at fixed rates, as de- 
do, or not to do, as they think proper,|scribed in the two preceding sections, 
on the expiry of all py-ka$ht leases. äre entitled to receive pottahs at far 


In Bengal the rates of py-kasht ryots at 
the present date, though it seems to have 
been different formerly, are generally 
above the Pergunnah rates. They have 
always been considered to have no rights 
independent of the particular engage- 
ments under which they hold; and those 
being cancelled, they are liable to mme: 
diate eviction. : 


‘Such was the state of the law when 
Act X. of 1859 was passed, under the 
power, it may be presumed, which the 
Governor-General in Council had reserv- 
- ed to himself in the 7th Article of the 
Proclamation inserted in Regulation I. 
of 1793, of exacting, whenever he might 
deem it proper, such Regulations as he 
might think necessary for the protection 
and welfare of the ryots and cultivators 
of the soil, They were, in the opinion 
of the Legislature, insufficiently protect- 
cd; hence the new law which re enacted 


with modifications certain old laws, re- 
scinded by it, and which, moreover, as 
we shall see presently, interfered with 


the rights of the zemindars as laid down in 
the legislation of the last thirty years. 


By the first section of this Act are 
rescinded all those Regulations which 
laid down the rights of khood-kasht or 
permanent resident ryots; Regulations 
IV. of 1794 and V. of 1812, as to the 
rates at which they were entitled to pot- 
tahs, were repealed, and such paris of 
section 26 of Act I. of 1845 (by which 
Law Act XII. of 1841 was repealed) 
as related .to the enhancement of rents 
and the ejectment of tenants by the pur, 
chasers of an estate sold for arrears of 
Government revenue, was modified; and 
it waS enacted by, section 3 that ryots 
who hold lands at fixed rates “of rent, 
which have not been changed from the 
time of the Permanent Settlement, are 
entitled to receive pottahs at those rates; 
and by section 4, proof, that the rent. 
has not been changed for 20 years, raises 
the presumption that the land has been 
held at that rent from the Permanent 
Settlemeng By section, 5 it is enacted 


and equitable rates; and, in case of dis- 
pute, the rate previously paid by the 
ryot shall be deemed to be fair and equi- 
table, unless the contrary be shown in a 
suit by either party under the provisions 
of this Act. Then follows section 6, by 
which it is enacted that “every. ryot 
who has cultivated or held land for a 
period of 12 years has a right of occu- 
pancy in the land so cultivated or held 
by him, whether it be held under pottah 
or not, so long as he pays the rent pay- 
able on account of the same; but this 
rule does not apply to khamar, nij-jote, 
or seer land- belonging to the proprietor 
of the estate or tenure, and let by him 
on lease for a term, or year by year, 
nor (as respects the actual cultivator) to 
lands sub-let for a term or year by year 
by a ryot having a right of occupancy. 
The holding of the father or other person, 
through whom a ryot inherits, shall be. 
deemed to be the holding of the ryot 
within the meaning of this section.” 
Section 7 declares that “nothing contain- 
ed in the last preceding section shall be 
held to affect the terms of any written 
contract for the cultivation of land enter- 
ed into between a landholder and a ryot, 
when it contains any express stipulation 
contrary thereto; and section declares 
that ‘‘ryots not having rights of occupan- 
cy are entitled to pottahs only at such 
rates as may be agreed on between them 


and the persons to whom the rent is 
payable.” 
All ryots, then, whether khood-kasht 


or py kasht, with the right of occupancy, 
are, under section 6 of this law, entitled 
to pottahs at fair and equitable rates; 
and the point which we have eventually 
to determine is the meaning to be given 
to the words “fair and equitable” under 
the circumstances of the present case. 
Before, however, proceeding to the deter- 
mination of that point, à preliminary diffi- 
culty has to be settled. It has been urged 
before the Court that. section 6; in what: 
ever way it be read, affects the vested rights 
which zemindars haye under existing 
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laws, in their landg held by ryots who 
may occupy it for 12 years; that where- 
as those persons had no right of occu- 
pancy at all previously, but were mere 
tenants-at-will, the Legislature gives that 


right to them now after 12 years’ occu - 


pancy only; that, consequently, the law 
should be read, not retrospectively, but 
prospectively, that is, it should be read in 
such a manner as to give the zemindar an 
Opportunity to avoid its, to him, disad- 
vantageous enactments, and in such a 
way as to infringe as little as possible on 
his vested rights; and the case of Moore 
versus Durden has been cited to us as an 
authority. Undoubtedly, with reference 
to past transactions and to such as are still 
pending, laws should be constructed as 
prospective, not as retrospective, unless 
they are made expressly applicable to 
them; but in the present instance the 
Court has to deal, not. with past transac- 
tions, but with the s/a/us or condition of 
persons; and the Court has only to deter- 
mine whether the Legislature intended 
to, and did in furtherance of that inten- 
tion, declare or enact that the s/a/us or 
condition of a rot with right of occu- 
pancy should be held by or given to all 
ryots who might either at the passing of 


the Act have occupied, or might at any 


time, partly before and partly after its 
enactment, occupy for 12 years; or whe- 
ther it simaply enacts that 12 years’ con- 
tinuous occupancy subsequent to the pass- 
tng of the Act should confer that condi- 
tion on every ryot so holding. This 
point must be determined with reference 
to the terms of the law and the intent of 
the Legislature as gathered therefrom. 


After having attentively considered 
the point raised before the Court, and 
keeping in mind the magnitude of the in- 
novation which by the interpretation 
adopted by me is wrought on the imme- 
diately previously existing law, I am 
clearly of opinion that the terms of the 
Act confer on every tenant, be he a 
khood-kasht or py-kasht ryot, in every 
estate in the country, who had held at 
the time of the passing of the Act, or 
might at any time, partly before and part- 
ly after the enactment of the law, occupy 
for 12 years, a right of Ge ua whe- 
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ther he had that right before or not. The 
inexact terms of the law might, if consi- 
dered alone, leave a doubt on the subject. 
But when the terms of the section are 
considered in connection with the repeal 


-of the old laws regarding the rights of 


khood-kasht ryots, except as to proceed- 
ings commenced before the Act came into 
force—with the modification of Act I. of 
1845, so far as relates to the enhancement 
of rent and the ejectment of tenants by 
an  auction-purchaser, a modification 
which, as the old laws are repealed, would 


‘have nothing upon which to act, did the 


law not intend to affect the s/a/us of par- 
ties from the date on which it was pass- 
ed and to be in force accordingly—and 
with the contemporaneous enactment of 
a new Sale Law, Act XI. of 1859, at- 
tended with the total repeal of Act I. of 
1845, in which there is a section (37) 
with a proviso, -which becomes intelligi- 
ble only on the supposition that section 
6 is current law,—I cannot entertain a 
doubt that it was the intention of the 
Legislature, as gathered from the terms 
of the law, with which alone sitting as 
a Judge I have to do, that the law in 
question should affect the s/afus of all 
ryots falling within its terms on and 
from the date of the passing of the Act. 


This being my opinion, and the points 
referred to the Court not having fallen 
through, as they would have done had 
the Court at large thought differently, I 
have now to consider the meaning of the 
terms “ fair and equitable ” under the cir- 
cumstances of the present case, when ap- 
plied to ryots with a right of occupancy. 


It has been urged by the learned Coun- 
sel, Mr. Doyne, that there are three class- 
es of tenants: khood-kasht, ryots, hold- 
ing at an invariable rate from before 
the Settlement; ryots holding from old 
dates, but subsequent to the Settlefnent ; 
and the creatures of Act X ; that the 
first class may be said to pay a rent re- 
gulated by custom ; that the second class 
might be able to show the same, though, as 
the zemindar might at any time put an end 
to their tenancy, it is difficult to see how 
they could show.a rent regulated by cus- 
tom ; but that to the third no custom ceuld 
apply, for previous to the enactment of 
Act X. they were Anere, tenamts-at-will ; 
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that the Legislature, by section 6 of Act 
X. has only given these ryots a right of 
occupancy, or, in other words, a prefer- 
ence ora refusal curtailing In no way the 
right of the zemindar as to the rate of rent 
which he might demand; that the zemin- 
dar, being absolute owner, is entitled to a 
full rent, a rent proper under the system 
of competition, that is, the portion of the 
value of the whole produce which remains 
after the deduction of the ryot’s costs of 
production—in other words, to rent cal- 
culated on the principle of Ishur Ghose’s 
case; that the rates of rent by the system 
of proportion in the case of a rise in the 
price of the produce can only be adopted 
with any show of justice in a case in 
which it appears clearly that the rate 
existing up to the present time is based on 
a certain proportion of the ryot’s pro- 
duce; that, although it is alleged that 
the Pergunnah rates were so calculated, 
there is no proof of the fact; that, even 
were the mode of calculation just, it 
would at present be impossible of appli- 
cation, for one could not find the value 
of the ryot’s produce at the time of the 
last adjustment of the rent; that the 
zemindars have hitherto always entered 
into engagements with their tenants on 
calculations based on the theory of rent 
laid down by political economists; and 
that this right should be continued, and 
the principle laid down in Ishur Ghose’s 
case confirmed. 


_It appears, as I have observed above, 
that, under the old Regulations of Go- 
vernment, all resident khood-kasht and 
permanent ryots had enjoyed a right of 
occupancy, and were entitled, unless 


they had waived their right by entering 
into a specific contract inconsistent with 
it, to enjoy the same so long as they paid 
their, rent, either according to the Per- 
gunnap rate, or to the rate which such 
lands paid in places adjacent, orethe rate 
fixed .by the law and usage of the coun- 
try; and their tenures could not, by 
clause 5, section 18 of Regulation VIII. 
of 1819 (a section of law repealed by 
Act X. of 1859, and re enacted in a more 
complete form in section 78 of this Act), 
be cancelled, except after a summary 
suit obtained at de End of the year, and 
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on failure on the patt of the tenant to. 
pay the amount immediately after the 
decree had been obtained. ‘he right of 
occupancy which the khood-kasht per- 
manent tenant formerly enjoyed has 
been granted by clause 6 to all tenants 
occupying their lands for the space of 12 


years, whether under: potiah or other- 
wise; and they are entitled to receive 
pottahs at fair and equitable rates. Now, 


I cannot agree with the learned Counsel 
in thinking that the Legislature intend- 
ed merely to give to those tenants a pre- 
ferential right to hold the land being 
then subject to be rack-rented by. the 
zemindars. I agree with the Select 
Committee that sat on Act X. of 1859, 
which remarked that the recognition of 
aright of occupancy in the mot implies” 
necessarily some limit to the discretion 
of the landholder in adjusting the rent 
of the person possessing such a right; 
and I think that the terms “ fair and 
equitable’ are used with reference to 
that limit, or, in other words, to the 
right which tenants with a right of oc- 
cupancy had under the old Regulations, 


and that therefore they are the equiva- 
lent of pergunnah rates, rates which 
similar lands bear in places adjacent, 


or rates fixed by the law arfd usage of 
-the country, and are to be explained and 
interpreted by these customary rates; in 
short, it appears to me that V was the 
intention of the Legislature to place the 
ryot whose rights were created by Act 
X. in exactly the same position as all 
other tenants with a right of occupancy 
held under the old Regulations—and 
this notwithstanding that recent legisla- 


tion had curtailed the rights which he 
enjoyed under those old laws. And 
| here I would notice the error which 
! seems to me to pervade the reasoning of 
‘the learned Counsel, os, that of con- 
sidering that the principle of competition 
has ever in this ‘country, to any appreci, 
able extent, determined the mode in 
which the gross produce shall be divid- 
ed between the zemimtwr and the ryot. 


“Tt is only,” observes Mr. Mill, 
through the ` prinici- 

Vol. Il, page 292, ple of competition the 
Political Economy has 
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any pretension or the character of a India always simplifies the tenure of a 
science. So far as rents, profits, wages, ryot by consolidating the various assess- 
prices, aree determined by competition, ments (that is, the real rent and the lax- 
laws may be assigned for them. Assume es subsequéntly imposed) into one, thus 
competition to be the exclusive regulator,, making the rent, nominally as well as 
and principles of broad generality .and really, an arbitrary thing, or at least a 
scientific precision may be laid down matter of specifi: agreement; but it 
according to which they will be regulated. scrupulously respects the right of the 
But it would be a great misconception of, ryot to the land, though until the reform 
the actual course of affairs to suppose | of the present generation (reform even 
that competition „exercised, in fact, this!now only partially carried into effect) it 
unlimited sway. Competition, in  fact,, seldom left him much more than a bare 
has only become in any degree the go- ; subsistence.” These remarks seem to 
verning principle of contract at a com-}me admirably to describe the state of 
paratively modern period. The farther; things which has existed in this country, 
we look back into history, the more to show that any reasoning drawn from 
we see all transactions and engage-'facts peculiar to England must be fal- 
ments under the influence of fixed cus-;lacious, and also to confirm the view 
tom. The reason is evident. Custom which I have taken of looking upon 
is the powerful protector of the weak’ section 6, Act X. of 1859, as a further 
against the strong, their sole protector reform, to adopt Mr. Mils language, 
where there are no laws of Government’ made by the present generation in the 
adequate to the purpose, though the law: interest of the rot, and a partial return 
of the strongest decides, It is not the+to the old state of things, entitling ryots 
intention, or, in general, the practice of with right of occupancy acquired under 
the strongest to strain the law to the ut- the law by a 12 years’ occupancy to ob- 
most; and every relaxation of it has a.tain pottahs at a rent fair and equitable 
tendency to become a custom, and every: according to the custom of the country, 
custom to become a right. Rights thus'and not according io the theory of Eng- 
originating, and not competition in any lish Political Economists, by whose ana- 
shape, detérmine in a rude state of so- ` lysis, when applied to this country, all 
ciety the share of the produce enjoyed |that is not comprehended in the wages 
by those who produce it. The relation, !of his labor, and profit of the ryot’s 
more especially between the landholder | stock, must be the landholder’s rent. 

and the cultivator, and the payment; As, then, the terms “fair and equita- 
made by the latter to the former, are, in' ble” seem to me to have relation to the 
all states of society but the most modern, i customary rate of the country represent- 
determined by the usage of the country. iing a share of the gross produce calculat- 
Never until lafe times has the condition! ed in money under whatever form of ex- 


of the occupancy of land been, as a gene- | pression it be designated, and as the law 
ral rule, an affair of competition. The ' directs that in case of disputes the rate 
occupier for the time has very commonly | of rent which a ot with a right of occu- 





been considered to have a right to re-| pancy has paid shall be considered fair 
tain his holding whilst he fulfils the us. ` and equitable until the contrary be 
tomary requirements, and has thus be_| shown, it is a fair presumption that the 
come in a certain sense a co-proprietor | rent now paid represents’ the customary 
in the soil.” Mr. Mill goes on to give rent in the absence of any proof to the 
India as an example of his remark, ob," contrary. Under this presumption, then, 
serving, at the same time, that ‘the cus- | when the value of the produce has increas- 
tomary rents have” become obscure, and ed otherwise than by the agency or the 
that usurpation, tyranny, and foreign: expense of the reot or the zemindar, and 
conquest have to a great degree obliter-' simply in consequence of the rise, of 
ated the evidence of them; and he: prices, what is the principle on which 
adds “ that the British Government: of! the rent should be adjusted? e 
N 
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As the rent now paid represents the 
customary rent, it represents, on the 
view which I have adopted, that propor- 
tion of the gross produce cAlculated in 
money to which the zemindar was en- 
titled ; and as the increase in the produce 
has arisen from circumstances independ- 
ent both of the zemindar and the ryot, 
the zemindar is entitled to a rise in his 
rent proportionate to the increased value 
of his share of the produce. The for-| 
- mula, then, by which this increase should | 
be determined seems to me to be the fol- 
lowing. The value of the gross produce 
before the alleged alteration in the same 
is to the rent which the land then bore, 
as the altered value of the produce is to 
the rent which should be assessed on it, 
or, in another form, the old rent must 
bear to the new rent the same proportion 
as the former value: of the produce of 
the soil bears to its present value. This 
method of calculation on the supposition 
that the costs of production have risen 
in the same ratio, leave the parties as to 
each other in exactly the same relative 
position as they were. The value of 
the produce which each would receive, the 
one as rent, the other as ryot’s profits, or 
as representing his beneficial interest, 
would remain in the same proportion to 
each other, though the figures represent- 
ing that proportion will be altered; but 
even if the costs of production have not 
increased in the same ratio, that is a 
point which, under a system in which 
custom gives to a zemindar only a fixed 
portion of the produce, is immaterial, or 
rather one which will not entitle the 


zemindar by his own act to alter that 
customary proportion. All the risk of 
seasons and markets is (as was observed by 
` Baboo Dwarkanath Mitter) with the ten- 
ant. But this is not the main reason which 
entitles the tenant to retain the supposed 
: advantage. It ‘is the system itself which, 
having once fixed the proportion for 
which the ryot is liable to the zemindar, 
refuses to look at costs of production 
or matters of detail, being content with 
seeing that the payment of the fixed 
share of the produce belonging to the 
gemindar, or that the altered value of 
that shareein moneys ise ensured to him. 
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Not so, however, under the system in 
which competition determines the divi- 
sion of the produce. According to this, 
all that does not legitimately fall within 
wages and profit is rent, and the com- 


petition which has the tendency to 
reduce profit has the same tendency to 
raise landlords’ rents;* but as I have 


given my opinion that that system does 
not ordinarily obtain in India, it is unne- 
cessary to carry the subject farther, 

An objection was made to the method 
of proportion on the ground that it 
was not universally applicable, and that 
defect showed that the method is 
unsound in itself. But such is not 
the case; for whether, the productive 
power remaining the same, the ‘value of 
the produce has increased, or whether 
the productive power has alone increased, 
or whether the land be proved by measure- 
ment to be greater than the quantity for 
which the rent has been previously paid, 
provided the whole land be of one and 
the same quality, in all these cases com- 
ing under section 17 of Act X. of 1859, 
the method of proportion is applicable ; 
and the objection, therefore, now under 
notice need not delay the Court longer. 
But it was observed by the learned 
Counsel that, granting that the system 
of proportion was the correct system to 
be adopted in a case like that before the 
Court, great and insuperable »difficulties 
would arise in its application ; that it 
would be impossible to find the value of 
the produce, net or gross, at the time of 
the last adjustment which may have been 
at a emote period; and that by a 


failure to settle the two first terms of the 
proportion, the whole calculation would 
break down. But I do not see any 
necessity for these supposed difficulties. 
A zemindar, on suing to enhance, must 
state the grounds on which he desires the 
enhancement. If his claim be founded on 
the increase in the value of the produce 
through a simple rise of price, he will, 
whatever the mode of adjustment deter- 
mined on, have to staté “the circumstances 
leading to the demand, and he will have to 
inform the Court of the particular rise in 
price subsequent to the last adjustment 
which justifies that demand. In stating 
/ 
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this, he will give the Cott sufficient data 
for the formula above laid down. It is 
unnecessary Io refer to the period of the 
last adjustment itself. The price of the 
produce, previous to the date of the 
alleged rise in value, will be sufficient 
data on which to base the formula of 
proportion ` and, when that is obtained, 
and the rent also, the two first terms of 
the formula are at hand, and no diff- 
culty need be experienced, 


But these remarks apply to cases in 
which there is no evidence to rebut the 
presumption that the rate hitherto paid, 
which, in case of dispute, by the direction 
of the Legislature, is to be considered 
fair and equitable until the contrary be 
shown, is the customary ra'e. There 
may, and probably will, as was remark- 
ed by Mr. Doyne, be many cases in 
which parties will be sued for the en- 
hancement of their rents, who were mere 
tenants-at-will, and who hold under 
Witten engagements in which their 
rents are based upon data inconsistent 
with the presumption of the rate being 
a customary rate, and thereby rebutting 
that presumption, but who by thz opera- 
tion of section 6 became vested. with 
the right of occuparcy. In these cases, 
of course, the method of proportion will 
not be applicable. The rents will be 
adjusted upon the same principle as they 
were under the old contract, to which the 
ryots voluntarily submitted themselves. 


It was also urged that there were cases 
in which the old rents had, according to 
the written terms of the pottah and 
kubooleut, been settled at rates below 
the ordinary one, in consideration of 
certain acts to be done by the tenants 
which are no longer required to be done ; 
that in this case the rate in the old en- 
gagement could not be presumed to be 
the customary rate; but that, before the 
method of proportion could be applied to 
these cases, the old rents must be adjust- 
ed so as to equal the rate which was or- 
dinarily borne by similar lands in the 
places adjacent when such rate was un- 
influenced by %ħ extraneous circum- 
stances. This contention is undoubtedly 
sound ; and whenever it is shown from 
the contract itself that such extraneous 


circumstances “have affected the terms of 
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it, they must be eliminated, and a calcula- 
tion made irrespective of those must be 
substituted in their place before the me- 
thod of proportion can fairly be applied. 


In answer, then, to the questions which 
have been put to the Court by the Divi- 
sion Bench, 1 would reply that the terms 
“fair and equitable,” when applied to 
tenants with a right of occupancy, are 
to be construed as equivalent to the 
varying expressions, Pergunnah rates, 
rates paid for similar Jands in the adja- 
cent places, and rates fixed by the law 
and usage of the country—all which 
expressions indicate that portion of the 
gross produce calculated in money to 
which the zemindar is entitled under 
the custom of the country; that, as the 
Legislature directs that, in cases of dis- 
pute, the existing rent shall be considers 
ed fair and equitable until the contrary 
be shown, that rent is to be presumed, 
in all cases in which the presumption is 
not by the nature and express terms of 
the written contract rebutted, to be the 
customary rate included in the terms, 
Pergunnah rates, rates payable for simi- 
lar lands in the places adjacent, and 
rates fixed by the law of the country; 
that in all cases in which the above pre- 
sumption arises, and in which an adjust- 
ment of rent is requisite in consequence 
of a rise in the value of the produce. 
caused simply by a rise of price and by 
Causes independent both of the zemindar 
and ryot, the method of proportion 
should be adopted in such adjustments— 
in o.her words, the old rent should bear 
to the existing rent the same proportion 
as the former value of the produce of 
the soil, calculated on an average of 
three or five years next before the date 
of the alleged rise in value, bears to its 
present value; that in all cases in avhich 
the above presurpicn is rebutted by 
the najure and express terms of the 
old written contract, the re-adjustment 
should be formed on exactly the same 
principle as that on which the original 
written contract which is sought to be 
superseded was based; and that in cases 
in which it appears, from the express 
terms of the previous contract not Still 
in force, that the rents then made pay- 


able by the tenant ever belo® the ordi- 
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for similar land in the 
places adjacent, in consequence of a 
covenant entered into by the ryot to 
cultivate indigo or other crops, the old 
rent must be corrected so as to represent 
the ordinary rate current at the period 
of the contract, before it can be admitted 
to form a term in the calculation to be 
made according to the method of pro- 
portion above laid down. 


nary rate paid 


`. Justices Loch, Bayley, Jackson, and 
Glover—We concur in the judgment 
delivered by Mr. Justice Trevor. 


Mr. Justice Macpherson.—This case 
has been argued before the Full Court of 
fifteen Judges, in order that the opinion 
of the Court may be obtained on the 
following questions arising on the con- 
struction of Act X.-of 1859, viz.— 


rst_—When there has been increase 
in the value of the produce, and (ie ze- 
mindar is entitled to a new kubooleut 
from an occupancy-ryot for an enhanced 
rent at fair and equitable rates, is the 
fair and equitable rate to be awarded, 
the rate which might be obtained by 
commercial competition in the market, or 
is it a rate to be determined by the cus- 
tom of the neighbourhood in regard to 
the same class of ryots? 


end.—\f the customary rate of the 
neighbourhood has not been adjusted 
with reference to the increased value ot 
produce, then on what principle is the 
enhancement of that customary rate to 
be adjusted ? 


The question in fact is—a ryot having 
a right of occupancy being entitled to a 
pottah “at fair and equitable rates,” 
what meaning is to be attached to these 
words, and how is it to be ascertained 
what rates are fair and equitable? Act 
X. of 1859 is silent upon the point: 
and iteis for the Court now to determine 
what rates are to be deemed fair and 
equitable. 


It appears to me that in order to 
arrive. at a just conclusion in the matter, 
it is necessary to consider, not merely the 
provisions of Act X., but also the posi- 
tion of ryots who had a right of occu- 
pagcy prior to the passing of that Act. 
For, if we shall find from the prior legis- 
lation, and from the earlier history of 
the country, that there °was any known 
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rule by which the rates to be paid by 
ryots who had a right of occupancy were 
ascertainable, that rule will ferm a legi- 
timate and safe guide to the ascertain- 
ment of the rule which ought now to 
prevail. Act X. was not intended to be 
generally subversive of the old law. It 
was an Act mainly for the protection 


- —— — 


and benefit of the ryot—an Act “to 
re-enact with certain modifications the 
provisions of the existing law relative 


to the rights of the ryots with respect to the 
delivery of pottahs and occupancy of 
land, to the prevention of illegal ex- 
action and extortion in connection with 
the demands of tent, and to other ques- 
tions connected with the same,’ besides 
extending the jurisdiction of the Collect- 
ors, and providing for the easier re- 
covery of arrears of rent. So that, 
where a question is left undecided by 
the express terms, of the new law, we 
may well look to the former law to 
assist us in its solution. 


I shall not enter upon the general his- 
tory of the country prior to the Perma- 
nent Settlement. That history is refer- 
red to atsome length in the judgment of 
Mr. Justice Trevor, and I shall only re- 
mark thatit very srtongly confirms the 
view which I take of the state of things 
prior to 1793, and which, I think, is 
shown by the Regulations of ,that year 
to have previously existed. As regards 
the legislation from 1793 down to Act X. 
it, in myopinion, shows clearly that- 
the zemindar never was, and never was 
intended to be, the absolute proprietor 
of the soil, He never was proprietor in 
the English sense of the term, or in the 
sense that he could do with it ‘as he 
pleased ; for certian classes of ryots have 
at all times had rights quite inconsistent 
with absolute ownership having rights 
which entitled them to remain in occu- 
pation so long as they paid their rents. 


We learn from the Regulations that, 
prior to the Permanent Settlement, the 
rents had been from time to time settled 
and adjusted with reference to the produce 
of the Jand, so much of the produce of 
each beegah going to Government, and 
so much to the ryot. Whether in the 
name of rents or in the name of Adwads 
and gi by imposts, the rents were from 
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time to time adjusted, and there was 2 
Pergunnah rate or customary rate of the 
neighbourhoed to refer to in case of dis- 
pute. In section 1 of Regulation II. of 
1793, it is recited that the amount of 
revenue payable formerly was liable to 
frequent variation, that estimates were 
formed by public -officers of the aggregate 
tent payable by the ryots, and of that 


aggregate rent, ten-elevenths wentto the 
Government and  one-eleventh to the 
Jandholder. So the preamble of Regula 


tion XIX. of 1793 recites that, “by the 
ancient law of the country, the ruling 
.power is entitled to a certain proportion 
of the produce of every beegah of land 
(demandable in money or in kind accord- 
ing to local custcm), unless it transfer its 
tights thereto for a term or in perpetuity, 
or limit the public demand upon the 
whole of the lands belonging to an indi- 
vidual, leaving it to him to appropriate 
to his own use the difference between 
the value of such proportion of the pro- 
duce and the sum payable to the public 
while he continues to discharge the 
latter.” 


Regulation I. of 1793 makes the De- 
cennial Settlement perpetual, and de- 
clares (section 4) to the zemindars and 
other actual proprietors of Jands “that 
they and their heirs and lawful success- 
ors will be allowed to hold their estates 
at ‘such assessment for ever.” In sec, 
tion 7 it is said that the Governor. 
General in Council trusts that the pro- 
prietors of lands “will _exert themselves 
in the cultivation of thetr lands under the 
certainty that they will enjoy exclusively 
the fruits of their own good management 


and industry.” It is to be observed that 
itis to the cultivation of lands that the 
attention of the zemindars is directed,— 
it being open to them, as appears from 
other Regulations which came into force 
Simultaneously, to make such arrange- 
ments as they pleased with new ryots as 
regards new lands not previously culti- 
vated. Even on the face of Regulation 
I. of 1793, however, the zemindar was 
not absolute proprietor: for it is express- 
ly stated in it that “ to conduct them- 
,selves with good faith and moderation 
towards their dependant ‘alookdars 
Vol, DL 
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and ryots” is among the duties of pro- 
prietors of land—and section 8 reserves 
power to the Governor-General in Ccune 
cil to enact such Regulations “as he may 
think necessary for the protection and 
Welfare of the dependant talookdars and 
other cultivators of the soil.” g 


By Regulation VIII. of 1793, section 
51, provision is made to prevent undue 
exactions from dependant  talookdars, 
and the rules under which the amount 
payable by them may be enhanced are 
laid down. It is declared that they 
may be increased “by special custom 
of the district,” or “by the condntions 
under which the talookdar holds his 
tenure.” Section 52 enacts that the pro- 
prietor may “let the remaining lands of 
his estate under the prescribed restric- 
tions, in whatsoever manner he may think 
propr.” Dr sections 54 and 55 all 
abwads and other irregular imposts on 
the ryots are directed to be consolidated 
with the rent, and it is forbidden to create 
any new Abwabs or imposts of any kind, 
Section 56 says: “It is expected that in 
time the proprietors of land, &c., and the 
ryots, will find it for their mutual advan- 
tage to enter into agreements in every 
instance for a specific sum for a certain 
quantity of land.” Where 27 ts the cus- 
tom to vary the pottah for lands according 
to the articles produced thereon, and the 
parties shall prefer to adhere to the 
custom, the engagement between them "8 
to specify the kind of produce, the quan- 
lity of lands, amount and rate of rent, 
and term of lease, with other particulars. 
Section 57 enacts that “the rents to be 
paid by the ryots, ¿y whatsoever rule or 
custom they may be regulated, shall be 


specifically stated in the pottah.”’ Sece 
tion 59 empowers the ryot to demand a 
pottah from the person from whom he 
holds. Section 60 declares that the 
pottahs of Khood-kasht ryots are not to 
be cancelled, except it be proved that 
“the rents paid by them within the last 
three years have been reduced below 
the nirikbundy of the Pergunnah.”’ And 
section 62 provides for the appointment 
of putwarries~one object of their ‘ap- 
pointment being fo prevent oppression of 
the persons paying rent, 
42 
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It will be seen that this Regulation | geal and description.” 


teems with provisions quite incompatible | 
with any notion of the zemindar being ab- 
solute proprietor. It will also be observed 
that the custom of the District and the 
Pergunnah rate are referred to as furnish- 
ing the rule for fixing the rent ta be paid 
by those having the right of occupancy. 


Regulation XIV. of 1793, after express- 
ing a fear, lest foolish or vicious proprie- 
tors should grant pottahs at a reduced 
rent for a long term or in perpetuity, and 
so endanger the Government revenue, 
goes on to say that at the same time it is 
essential that the proprietors of the land 
should have a discretionary power to 
grant leases and fix the rents of their 
lands for a term sufficient to induce ryots 
to extend and improve the cultivation, 
&c. Section 2 enacts that such pottahs 
shall not be granted for a period exceed- 
ing 10 years; and section 5 provides 
that sales for arrears of revenue. shall 
cancel all pottahs to ryots and engage- 
ments with dependant talookdars (save 
as therein excepted), and that the pur- 
chaser may demand from the ryots, &c., 
whatever the former proprietor would 
have been enittled fo according to -tihe 
established usage and rate of the Per- 
gunnah or District, had the cancelled en- 
gagement or lease never expired. 


I next come to Regulation IV. of 1794, 
which in its preamble recites that it is 
essential for the protection of ryotg to 
adopt rules to determine disputes between 
them and proprietors “regarding the 
rates of the pottahs required to be grant- 
ed by the Regulation VIII. of 1793, or 
the rates at which pottahs that may ex- 
pire or become cancelled under Regula- 
tion XLIV. of 1793 are to be renewed.” 
Section 6 provides that disputes regard- 


ing *the rates at which’ pottahs under 
Regulation VIJI. are to be granted are 
to be decided by the Civil Courts accord- 
ing to the rate established in the Pergun- 
nah for lands of the same description and 
quality; and section 7 enacts that 
ryots whose pottahs have expired or been 
cancelled under Regulation XLIV. of 
1793 are not bound to take new pottahs 
“at highey rates than the established rates ! 
of the Pergunndh jor lands of the same 
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Regulation IV, of 1808 has also been 
referred to in argument. It applies only 
to Benares. It relates to the appoint- 
ment of Canoongoess whose duties 
(amongst other things) were by section 6, 
clause 5, to compile- information regard- 
ing Pergunnahs “ articles of produce, 
rates of rent, 
lished in each Pergunnah,”’ 


Another Benares -Law referred to 
was Regulation LI. of 1795, of which 
sections 9 and ro are somewhat similar 
to sections 6 and 7 of Regulation IV. 
of 17y4, which I have already mention- 
ed. The conclusion of section (Oo en- 
acts that khood-kashts will be entitled 
to have their pottahs renewed oi fhe es- 
tablished rates, as are also py-kasht 
ryots, “ provided the proprietor chooses 
to permit them to continue to cultivate 
the Jand which they have the option 
to do or not as they may think proper 
on the expiration of all py-kasht leases ; 
whereas khood-kasht ryots cannot be 
dispossessed as long as they continue to 
pay the stipulated rent.” ° 


` Regulation VII. of 1799, section 29, 
clause 5, enacts that any upder-tenant 
whose lease is cancelled by section 5 of 
Regulation XLIV. of 1793 may be 
„ejected if he will not renew as provided 
by the Regulations to which I have already 
referred. 


The next Regulation which has been 
quoted is Regulation V. of 1812. Sec- 
tion 2 removes the restriction which pre- 
vented zemindars from granting leases 
for more than xo years. Section 5 
says: ‘There being reason to believe 
that the Pergunnah rates are in many 
instances become very uncertain, the 
following rules shall be „approved on all 
occasions of that nature” (z. e, cases in 
which leases are cancelled by sales for 
arrears under Regulation XLIV., © 1793, 
section 5, &c.). SectioM 6 enacts that, 
“if any known established Pergunnah 
' rates exist,’ they are to be the test of the 
rates at which new pottahs are to be given; 
‘and section 7, that if no established rates 


l of the Per Tgunnah er local division of the 
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country be known, pottahs are to be 
granted, &c., according to the rates pay- 
able for land of a similar description in 
the places adjacent; but if the pottahs of 
the tenants of an estate generally, which 
may consist of an entire village or other 
local division, be liable to be cancelled 
under the above rules, new pottahs shall 
be granted at rates not exceeding the 
Aighest rates paid for the same land in 
any one year within the period of the 
three last years antecedent to the period 
at which the leases may be cancelled. 


Regulation VIII. of 
viding for the sale of talooks, &c., for 
arrears of revenue free from  encum- 
brances, and free from all leases granted 
by the defaulting proprietor, provides 
nevertheless (by section 11, clause 3) 
that the purchaser shall not be entitled 
to eject “a khood-kasht ryot or resident 
and hereditary cultivator.” 


1819, while pro- 


So in Regulation XI. of 1822 (which 
also relates to the sale of lands for arrears 
of revenue), section 32, it is enacted— 
“nor shall the said rule be construed to 
authorize any purchaser to eject a khood- 
kasht kudeemee ryot or resident and Äere, 
ditary cultivator having a prescriptive 
right of occupancy.” 


Again, by Act XII. of 1841, section 
27, purchasers of estates sold for arrears 
may, &c., “enhance at discretion the rents 
of all under-tenures in the said estate, 
and eject all tenants thereof,” except (1) 
istemrarees or mokurrurees at a fixed rate 
12 years before the Permanent Settle- 
ment: (2) tenures existing at the Perma- 
nent Settlement, and not proved liable to 
assessment, &c.; (3) “lands held by 
khood-kasht or kudeemee ryots having 
rights of occupancy at fixed rents, or at 
rents assessable according to fixed rules 
under the Regulations in force.” (4) &c. 


This provision was re-enacted in Act L 
of 1845, section 26. 


These are the Regulations and Acts 
prior to Act X. which bear upon the sub- 
ject. Having set forth in detail those 
portions of (her ` which I think most 
material it will be sufficient for me 
briefly to state the conclusions which I 
draw from them. 


It appears to me, then, from these 
various enactments, and independently: 
` 


THE WEEKLY REPORTER, 


o Rulings? 47 

a 

altogether of any history save such as 
they themselves relate, that zemindars 


never, at any time, were the absolute 
proprietors ‘of their estates; but that they 
at all times have held subject to the 
rights of various classes of ryots whom 
the zemindar had no power to eject, so 
long as the proper rents were paid by them. 
The rent payable by some of those ryots 
was fixed and unalterable. The rent pay- 
able by others was subject to increase 
under certain conditions. Rents prior to 
the Settlement were fixed according to the 
produce of the land, so much of each bee- 
gah going to the Government as landlord, 
and so much to the ryot. The same prin- 
ciple prevailed after the Settlement, 
save that the position of the zemindar, as 
land-holder between the Government and 
the actual cultivator, was distinctly re- 
cognized, and he was declared to be the 
proprietor of the land in a certain re- 
stricted sense. The rents were from time 
to time adjusted, and there was a Per- 
gunnah rate or customary rate of the 
neighbourhood (based on the original 
Tule as to dividing the produce propor- 
tionately, and from time to time re-ad- 
justed) to refer to in case of dispute, and 
according to these rates disputes were 
settled. Ryots who had a right of occu. 
pancy, but who were liable to have their 
rents increased, could not be enhanced 
above the Pergunnah or customary rates. 
As regards new lands and persons not 
having a right of occupancy, the zemin- 
dars could make what arrangements they 
pleased. It is unnecessary here to decide 
to what precise extent such ryots, coming 
in under special engagements, did or 
could acquire a right of occupancy. For 


the purposes of the question before me, 
I consider it enough to look only at the 
position of-such ryots as had an admitted 
right of occupancy, liable to 
have their rents enhanced according to 
certain *rules. It further appears from 
the Regulations that the adjustment of 
the Pergunnah rates was much neglect- 
ed,—probably owing to no great change 
having for many years taken place in the 
amount or valué of produce,—and that 
there were no recently adjusted rates” to 
refer to, and no customary rates to form 
any general guide throughout the country 


but were 
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_In this state of things Act X. was 
passed. It provides that persons having a 
right of occupancy shall be entitled to 
hold “at fair and equitable fates.” It 
appears to me that, in the absence of any 
rule or guide contained in the Act itself, 
we may well, in considering what is fair 
and equitable, look at what was deemed 
to be “fair and equitable” in the case of 
persons having a right of occupancy 
prior to Act X. Under the old law per- 
- sons having a right of occupancy were 
not liable to have their rents increased, 
save according to the Pergunnah rate or 
customary rate of the district. Finding 
that this rule has prevailed ever since the 
Decennial Settlement, and prior to it, I 
may well presume that the rates so ascer- 
tained are “fair and equitable.” In my 
opinion where there has been any recent 
adjustment of the Pergunnah rates, they 
should certainly be now followed. In 
the absence of any customary rates of the 
neighbourhood or Pergunnah rates so re- 
cently adjusted as to form any distinct 
guide, I think that the rule of propor- 
tion, on which the Pergunnah rates or 
custom of the district were undoubtedly 
originally based, is, in the present defect- 
ive state of the law, the best rule to be 
adopted, subject to certain qualifications. 


It has been contended that “rent pro- 
per” or ‘“rack-rent,’’—--such a rent as 
would be obtained by putting the land 
up to competitionm—is the only "fair and 
equitable ” rent. But it appears to me 
that no such rent can possibly be fair or 
equitable, were it only for this simple 
reason that, in assessing the rent on that 
principle, nothing is allowed to the ryot 
for his right of occupancy. If he is to 
be rated on that principle, his right of 
occupancy must be ignored wholly, and 
he must stand precisely as he would have 
stoode had he had no such right. The 
right, if it exists, must needs be worth 
something. Yet in none of the «calcula. 
tions made or suggested to the Court, on 
the footing of “rent proper” or “ rack- 
rent” or competition, has anything been 
allowed him on this account: nor indeed 
could it be. That the Legislature in- 
tertled the right of occupancy to be a 
valuable right, I do not doubt from the 


terms of Act X. Plow it is to benefit 
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the ryot in any material degree, so long 
as it is merely to give him a preferential 
claim if no higher bidder comes forward, 
I am at a loss to see. 


In my opinion the rule of proportion,— 
as the old value of produce is to the old 
rent. so is the present’ value of produce 
to the rent which ought now to be paid,— 
is the rule which should be adopted in 
the absence of any recently adjusted 
pergunnah customary rates. In so as- 
certaining the rate, we shall be ascertain- 
ing it on a principle similar to that on 
which tha old pergannah or customary 
rates were fixed. We shall be doing 
what was deemed fair and equitable in 
the case of ryots having a right of -occu- 
pancy prior to Act X., and what is not 
less fair and equitable in the case of 
ryots having a right of occupancy under 
that Act. Let the. zemindar seeking to 
enhance the rent go back to any year 
he chooses; let him go back to the last 


adjustment if he can,—if not, to any 
year which he thinks will suit his pur- 
pose—and let him prove that the pro- 


portion was then more favourable to him 
than it has subsequently become. Either 
party should be at liberty, in each case, 
to prove any special circumst&nces tend- 
ing to show that the application of the 
rule of proportion to that particular case 
would work injustice. e 


Oa the whole, the answer which I 
would give to the questions put is in 
substance the same as that proposed by 
Mr. Justice Trevor,—in whose opinion 
as to Act 'X. of 1859 not being merely 
prospective in its operation, as indeed in 
the greater part of his judgment, I en- 
tirely concur. 


Mr. Justice Phear.—Thnis was a suit 
brought to obtain a kubooleut for three 
years at an annual jumma of Rs. 95 7-8 
at the rate of Rs. 4 per beegah of land 
in the defendant’s possession. 


The plaintiff was auction-purchaser of 
the talook in which the land in question 
lay, and he alleged In ‘his plaint that the 
defendant paid rent for the land at a 
variable rate; that the productive powers 
of the said land and the value thereof had 
without any exertion or agency of the 
plaintiffs ingreased at the time of filing the 

dé 
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plaint; and that the’ lands adjacent to the | Campbell and E. Jackson, Jj. On 
subject of suit were rented at the rate | behalf of the defendant, it was then 
sued for. ° urged— 


The defendant, amongst other things, rst#~—That the Lower Appellate Court 


denied these allegations; was in error in saying that there was no 
The Court of first instance decreed the | evidence to make out the defendant's 

kubooleut at the rate sued for; and, op right to the presumption of fixity of rent. 

appeal to the Judge, he dismissed the 

appeal with costs. ond.—That there is no proper find- 


The Lower Appeal Court gave judg- ing of the Lower Appellate Court on 


o | i i 
_ ment in the following words :— | the question of increased value. ; 


“The plaintiff sues to obtain a kuboo-| grd—That the decision of the Court 
“leut at enhanced rates. The defendant | of first instance confirmed by the Lower 
“alleges a fixed rent from the time ofj Appellate Court in respect to the rate of 
“the Permanent Settlement. The Lower increase to be paid by the mot is based 
“ Court finds, on the admissions of the. on no principle whatever. i 


defendant in another suit, that she pays. Campbell and E. Jackson, JJ., dis- 


“to the g annas shareholder a different | coed ih ‘al i f td 
“rate than she admits now, and conse- BUERG. the Special appear so far as It de- 
pended upon the first of the above grounds. 


WI 
quently holds that the rent of the te- B 

2 : nn But they upheld the -scond ground of 
nure has varied as regards one portion, ‘objection, and decided that the case 


“and therefore as regards the whole, and i ded. A 
“gives a decree at the rate of Rs. 4 per: a ee AA 4 dE 8 , And 
“beegah of 80 haths, which appears to Se AURET eee ee e 
“ it equitable on the evidence. such a conflict in the decisions of the 
, several division benches of the High 
“The defendant appeals both as to the; Court relative to the principle to be 
“ alleged fixed tenure and also as to the | followed in assessing the rent to be paid 
“rate, But it seems that there is no! by the ryot in cases of this kind, as to 
“ proof on° the record of a fixed rent, render it highly desirable to have the 
“having been paid for twenty years to! opinion of the full Court upon the point 
“the plaintiff, and therefore this ground ' before sending the case back to the lower 
“of appeal is relinquished. As respects; Court for its re-consideration. Under 
“the rate, I find that the witnesses on the, these circumstances, they referred the 
“part of the plaintiff state specifically | case to the full Court of 15 Judges for 
“that the rates of which they speak refer| the determination of the two following 
“to a beegah of Bo haths, and that the: questions :— 


“jud r Court also, 
or Ee Se See i ae goe Sal rst.—When there has been increase in 


i the’ value of the produce, and the zemindar 


“evidence was brought by the defendant, 
tto. rebut this evidence. and sik is Hort” entitled to a new kubooleut from an 


“even argued here that the rate is wrong | Ge = 1yo an Sara s gy 
e th h air an equitable rates, is tne fair an 
on a beegah of that size, but that the | equitable rate to be awarded, the rate 


“current beezah in that Pergunnah is' “+. ; 
"o haths; Sch the size of ihe beegah is ` which might be obtained by commercial 


: ow : tition in the market, or is it a 
‘im ng th te, oO Pe A , 
material in calculating the ra ‘rate to be determined by the custom of 


“The judgment must be confirmed at: the neighbourhood in regard to the same 
“ the rate of Rs. 4 per beegah of 80 haths, | Class of ryots? 


“Tf the defendant desire it in the exe- | 
“ cution of this decree, the land in ber" and.—If the customary rate of the 


“occupancy will,be measured, and the! neighbourhood has not been adjusted with 
rT cfs ‘reference to the increased value of pro- 

rent calculated accordingly.  duce, then on what principle is the 
“ The appeal is dismissed with costs.” enhancement of that customary rate to 


d : = 
From this judgment the defendant A 


specially appealed to this Court, and the| The case has been argued before us at 
appeal first came on to be heard before ` great length as befits ¢ts uadoubfed import- 
`~ ; 


50 " Act A, 


a 


THE WEEKLY REPORTER, 


Rulings, (Vol. lid. 





ance, and we have had the advantage of 
all the reasoning and illustration which 
the very able advocates of each side have 
brought to our notice. The answers to 
the questions seem to hinge on the inter- 
pretation to be given to the words “fair 
and equitable” as used in section 5 of 
Act X. of 1859. And, although the ques- 
tions themselves are fairly specific, still 
they are, to say the least, but little 
comprehensive; and the way 
this case has come before us, and has 
been treated by both sides in the discus- 
sion, obliges us to go beyond their limits 
and to attempt to enunciate the meaning 
of the words in question in the form of 
a general rule. We are thus prevented 
from confining ourselves 


mate function, namely, that of saying 


what is the effect of those words merely. 
on the particular issue placed before us., 
I need hardly remark that the constitu- . 


tion and procedure of a Court of Justice 
is very ill-adapted to carry even that 
which is often termed judicial legislation 
beyond the facts of the case material to 
the issue which is before the Court for 


in which | 


t D š 
as an aid to construction. 
‘that the section in effect says: 


to our legiti- ' 


It has been supported by argument 
which certainly seemed to me to exhibit 
some disregard of the distincion between 
“ retrospective action” and present inter- 
ference with vested rights; but fortunate- 
ly it is not now necessary to go into the 
merits of this discussion, because it is, I 
believe, the unanimous opinion of the 
Court that the words of the section are 
so strongly explicit as to leave no sort of 
ambiguity as to their meaning, and it is 
only in cases of ambiguity that recourse 
can be had to d priort presumption 
I conceive 
Every 
“ryot, who, at the date when the Act 


'“ comes into operation, has been, or at 


“any date thereafter shall have been, in 
‘continuous occupation of land for the 
“period of the preceding twelve years, 
“whether that period comprises time 
“which elapsed before the date of the 
“ Act coming into operation or not, has, 
“from the time of the completion of 


“the twelve years, a right of occupancy 


“ of the land.” 


decision. The Superior Courts of Eng, This being so, the suit is rightly 
land have uniformly refused to counte-: brought under the. Act, and it becomes 
nance any attempt ‘made to induce them ‘necessary to see what the general scope 
to transgress this limit. It seems to me. of the Act is, so far as it cOncerns the 
however, that we are now asked, and in ‘settling questions of rent between land- 
some sense compelled, to take a very: lord and tenant, in order to ascertain 
large step into the ‘region of pure legis- whether any guide is affordeds by it to 
lation. It is foreign to’ our ways ofthe “fairness and equity” of section 5. 
proceedings and ‘of deliberation to under- | The result in my mind of the best consi- | 
take the framing of a declaration of law deration I can give the matter, aided by 
which shall be prospective, and have ap-,the very full discussion which has taken 
plication to eventual and unascertained place, is that these words are not directly 
conditions of fact; and I can scarcely ' referable to, or dependant upon, the pro- 
-hope that the effort to do this, which | visions of section 17. I think the legis- 
we are about to make, can end in a re- lative effect of the Act upon the subject 
sult which shall be satisfactory. | before us mae. be fairly summed up and 
arranged in the following manner :— 

A preliminary objection has been raised 

(for the first time in this Court) that Act, 


X. does not apply to the case at al, 
inasmuch as it is said the defendant} (1) Ryots having rights of ocċu- 
has no right of occupancy unless by | pancy (a) who hold lands at rates which 
virtue of section 6 of that Act; and it is | aia Bags EE E 
Ee e no 
contended that the qualification of twelve ' peen changed, since «the time of the 
years mentioned in that section cannot! Permanent Settlement, are entitled to 
be taken to embrace time, any portion i receive their pottahs at those fixed rales 
of? which had expired before the Act (3008: Se A): 
came into force. I think this objection 


must beover-ruled. ° ° 


All ryots are entitled to receive 


pottahs (sec, 2) and— 


(4). Who do not hold land at any such 


‘ invariable fates are entitled to receive 
s 


ër 
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their pottahs at fair and equitable rates Ji willing to do so or not, because section 
(sec. 5). | 19 expressly enables the ryot in a// cases, 


6 i e . . th hi 
(II.) Ryots not having rights of occu- by giving proper notice, to throw up his 


‘holding whenever he likes. 
pancy are entitled to pottahs only at such 
rates as may be agreed on between them 
and the persons to whom the rent is pay- 
able (sec. 8). ‘ 


On the other hand. every person who 
grants a pottah, or Zenders one, such as the 
ryot is enftiled fo receive, is entitled to 
Teceive a kubooleut (sec. oi 


The right to bring a suit of this kind is 
in fact a right to oblige the other side to 
submit to the arbitration of the Collector 
with regard to the terms upon which the 
holding shall be continued; and I see no- 
thing in the AQ to prevent this arbitra- 
ition being invoked at any time when 

‘| either party is dissatisfied with the exist- 

Provision is made for enabling the{ing relations between himself and (he 
parties to enforce this right toa pottah and other, or on as many occasions in succes- 
kubooleut respectively by the agency of sion as the dissatisfaction may arise. The 
a suit before the Collector ; and in my ,2gticultural year always, I believe, com- 
judgment these rights are correlative. In| mences with the month of Bysack, and 
the suit for the kubcoleut, the main ques- | tenant holdings, Whether by contem- 
tion, must always be whether the corres- | Plation of the Regulations or by custom of 
ponding pottah is such as the ryot is enti- j the country, never involve fractions of 





tled to receive ; ard as it has been judicially | Years. .Consequenily, the Collector's de- 
cision would ‘generally, unless by the ex- 


| press consent of the parties, take effect 
| from the beginning of the ensuing year. 
If, at the time of the application to the 
| Collector, a pottah is subsisting (whether 
‘it “originated in agreement between the 
| parties or in a suit), comprehending a de- 
finite term which will not have expired at 


decided that the commencing the suit is 
sufficient evidence of the tender of the 
pottah, the issue between the parties comes 
to be the same whether proceedings 
are first instituted by the ryot or by the 
zemindar. 


It is said that, although a pottah ‘for a 





term of years may be sued for by the! the end of the current year, it ought, pro- 


ryot at any time, yet the most that the j 


landlord on his side can do is to sue for 
a kubooleut of an indefinite pottah which 
shall fix the rent for one year or until the 
ryot objects ; and in support of this con- 


tention, the difference in the wording of! minate the 


bably, except in extreme cases of hardship 
to bar the applicant’s claim. In all other 
cases, I conceive the bringing of the suit is 
intended by the Legislature to be sufficient 
notice on the part of the plaintiff to ter- 
existing agreement as to 


sections Do and 81 is referred to; also sec- | rent at the end of the current year. 


tion 76 is relied upon as showing by impli- | 


cation that the Legislature only gave the 
Collector power to fix the term in the case 
of a ryot’s suit. But if this be so, what au- 
thority has the Collector in a suit for a ku- 
booleut to fix the rent for a year even, or 
from year to year, until the ryot objects d 
As I have already said, I think the Act 
makes the landlord’s right oa kubooleut 
correlative to, and co-extensive with, the 
ryot’s right to a pottah, and I do not 


myself see sufficient in the difference of 
phraseology just mentioned to lead to a 
contrary inference; and I may remark 


that this right of suit 
does not give the zemindar, as might at 
first seem to be the result, a new right of 


compelling: the tenant to occupy the land 
for a o hing term of years whether he 


| ` 


\ . - a 


; by that. 


As to the current year, or the preced- 
ing year, supposing time not to have 
barred the landlord’s right to recover in 


respect of it :— 


(A.) If a written pottah for a lerm of 
years be in force, then the rent is, fixed 


(B.) Lf such a pottah, for any reason, 
be not in force, then the rent is that of the 
previous ear, «unless the landlord had, in 
or before the month of Cheyt which pre- 


for a kubooleut| ceded the year in question, served on the 


tenant ` goitce of enhancement and the 
grounds thereof, and the tenant either fas 
not contested his liability, or, contesting 


it, has failed, in°whfch ease the rent js 
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recoverable on the terms of the notice’ sections 14, 15, and ‘16, are necessarily 
(sec. 13). confined to that, and section 17 appears, 


In the event of the ryot, contesting 28 regards its subject-matter, to follow 


his liability before the Collector, the latter | them in natural sequence. The word 
(ri enhancement used in it must, as it 


must, I suppose, though I still feel best, Gees? 
tation as to this point, be guided to his. BEIS to me, mean the technical enhance: 
judgment by considerations of “fairness Ment of section 13, In which section the 
and equity,” whatever those words may: RER SR for ae SE Ge Sé GE 
mean as used in the sth section; and if: 29 Can Mave no relaion to any In 

on a former rent, which may be the result 


the ryot be one having a right of occu- : : h 
pancy, those considerations must have ex- Of fixing a new rentin a sult for a potta 
or kubooleut. 


clusive relation to the grounds of enhance- : l 
ment mentioned in section 17, and also, Jn the absence, then, of any legislative 
relation to those of abatement in section jnstruction on the point, I think we 
18. ‘ought to so construe the words “ fair and 
Again, the ryot may at any time for- equitable ” as to disturb as-little as pos- 
mally complain to the Collector that the sible the relation which obtained between 
rent demanded of him is too high. the parties before, or independently af, 
the operation of the Act, so far as it can 

! On the whole, then, I conceive the Act be ascertained. And this relation differs, 
intended to give each side two modes of gs I conceive, with each separate case, so 
seeking relief against the other, namely— that it is impossible for us to lay down 
a single rule of assessment to be followed 
in all cases alike. On the one side, it has 
been contended for the zemindar that he 
2nd.—That of adjusting the terms for has always possessed the right to exact a 
each year, as the occasion arises. rack-rent from the ryot, and that the 
; Court ought not, in fairness and equity, to 

It ered well be that the Legislature, recognize any ’ principle of een 
While it desired that every opportunity which would not strictly lead to such a 
should be given for the creation, at the ent, On the other side, it has been urged 
instance of either party, of leases for with equal force that the ryot has been 
terms of some definite duration, yet felt always entitled to some definite share of 
obliged, by the character and circum- the produce of the land, and therefore the 
stances of the cultivators, and the physi- Court ought to lay down an inflexible 
cal conditions of the country, to leave an le of proportion, I do not think that 
opening EE aC) usrment EE either of these courses would be fair and 


intervention. | 

The case bef fall rier equitable to the parties, In my judg- 

head only, and 1 conceive that we are in met the zemindar’s contention cannot be 
3 


effect asked to direct the Court below *#versally supported for two reasons— 
what circumstances ar to be looked at, m en. Whatever may have been the 
judicially fixing the terms of a pottah as 


regards’ rent such that it may be fair abstract rights intended to have been con- 
and gguifable between the parties within ferred upon the zemindars by the Regu- 
the meaning of Act X. of 1859, the pot- 
tah being prospective, and commencing 
with the ensuing year, and the tenant 
being a ryot having a right of occupancy. of producing a rack-rent. This is hardly 


The Act itself does not anywhere say denied by any ore; and the very consider- 
expressly what the Legislature intended able margin which any calculation of a 
this fairness and equity to have regard to. yack-rent exhibits beyond that which the 

I do not consider that section 17 has landlord even ventures to claim in litiga- 


any bearing on the point, In'my judg- tion, sufficiently supports this position. If 
ment that section telates solely to what I; ae Sg 
will venture to term the de anno in an- *nY principle of competition has ever (at 


num process of section 73; it is clear that any rate for the last 70 years) found play, it 
d 





rst—That of obliging him to enter 
into a prospective written agreement. 


lations, in practice they have, generally 
speaking, never been exerted to the extent 
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has done so in the ‘face of such local pub- other markets, or, at any rate, never to any 
lic opinion or custom as has, in the ma-/appreciable extent, thinks of doing s9, 
jority of eases, modified its results to an The profits derivable from his skill, labour, 
extent that cannot readily be allowed for and capital never have affected the rent 
in calculation. he pays, nor, economically considered, 
a. s ; ` tought to do so. His tenancy, if of a com- 

_2nd.—It is impracticable, under the ' petitive character at all, is of the nature 
circumstances of fhese cases, to make ai of a collier tenancy, in which the rent is 
exira an assessment of the true, or even | purely the result of the relation of the 
approximately true, rack-rent The va-' numbers who want the land on one side to 
rious formulas of the political economists the supply of land on the other; and the 
for a farming rent are but so many ana-' numbers who want the land are in no way 
lyses of the result of free -competition ; | determined by the profits obtainable by the 
at best, they only express the amount of | investment of capital and skill. No other 
rent in terms of other elements, which are | class than this ryot class is seeking the land, 
Ce the results of free competition. | ang consequently the rent cannot possibly 
the free competition never existed, Or, | be sot at by any process other than actual 
having once existed, has in any manner ‘competition. And it is worth remarking 


been put an end to, the element depending ' that the result of this will be that, if the 


upon it cannot be ascertained. The right! numbers of the ryots wanting land are 
of occupancy itself seems, then, to be a' small relatively to the quantity of land 
great stumbling block in the way of! wanting ryots, the tenant may well get 
working any politico-economical formula, {a portion of the profits of the soil, which, 
and certainly (independent of anything | under the estimate of a proper farming 
introduced by the new Act) there has, as | rent, would go to the landlord. 
it seems to me, been no such open market} `." 

I can as little agree to the general rule 


bearing upon the value to be given-to the | 
ryovs skill, the amount of risks run by | contended for by the ryot as I can to that 


j i i zemi hink 
him, the profits obtainable by the appli- |f the zemindar, because I do not t 
cation of his capital to other pursuits (or that the former has atall established any 


S ; i i i to a propor- 
in other modes), &c., Ze. as is capable | definite claim in ail cases 

of producing trustworthy data for getting | tomate part of the produce of the land, 
at what would be the market rent, on the}. A third alternative has had prominence 
hypothesis. of a free competition for thei given to it during the discussion of this 
land whic? does not now exist. And indeed | case, which, as far as I am able to give it 
I cannot help thinking that there is a fun- | expression, seems to be this, namely, that 
damental mistake at the bottom of all the | by some sort of natural equity, the tenant 
calculations which have been made for this | ought only to get so much of the profits 
purpose. It has been attempted to estimate! of the land as is attributable to the ap- 


the rent payable by the ryot to the ze- | plication of his labour, skill, and capital, 


mindar on the footing of its being a proper 
farming rent, such as is given birth to 
where there isa limitation of the demand 
dependent upon the amount of profit to 
be got by the investment of capital, and 
no other limitation. But the condition 
and circumstances of the ryot, as I under- 
stand them, are not such as to give rise to 
a farming rent; his capital, when he has 
any, is so small, and his hereditary habits 
of life such, that (speaking of him as a 
class) he seems generally to have no alter- 
native but to cultivate the land. He 
cannot. carry himself and his capital into 

Vol, III, O 


a EE e ee 


and that the landlord as owner of the 
soil ought to get all the rest. I am con- 
vinced that a doctrine so vague as this 
finds no countenance in any writers on 
Political Economy, and a little reflection 
shows {hat it is practically inapplicable. 
It is physically impossible to separate 
the part of the produce which is due to the 
tenant’s exertions from that which is the 
result of the intrinsic qualities of the land ; 
without land and, without cultivator alike, 
there would be no «agricultural produce at 
all, and it is simply absurd to attempt in 
any case to distinguish that which is due 
dä 
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to the one cause from that which is due to| last arrangement ‘must, I conceive, have 
the other. In fact, the sharing of (el been governed by some locally prevailing 
produce _ between landlord and _ tenant! custom, or the rent regulated, tacitly, ac- 
never has been, and never can be, based on! cording to some locally prevailing rates; 
any consideration of this kind ; and there; and in that case I think the custom ought 
is nothing inherently inequitable in an/to be complied with, and the rates adhered 
` arrangement, which may, in the estima-|to. It is obvious from whatI have already 
tion of those accustomed only to farming | said that these rates will, by the nature of 
rents, give the tenant even an apparently | the case, be almost invariably such as to 
extravagant portion of the produce. ` ‘give to the ryot’s holding a beneficial 
Wita the view I take, it is not at ql) ` character ; and, therefore, I think the 


necessary to discuss the question as to fair presumption will be, in the absence 
what are the respective rights of khood- of evidence, or unless a different founda- 
kasht and py-kasht ryots. I think every tion be actually shown, that the rate was 


case must turn onits own attendant cir- originally based upon the principle of 
cumstanc s. ‘sharing the produce of the land between 


, ithe rot and zemindar in a fixed ratio: 
When t.e Collector is called upon in ' Many of my learned brothers are of opinion 
any given case to determine the rent ‘that ‘this is not properly a presumption of 
which it is fair: and equitable that the fact, but is, in truth, a matter of legal right 
ryot should pay, he ought to enquire — established by history. I confess that I 
1st—Whether at the last antecedent! feel great difficulty in seeking and ascer- 
period, when the arrangement between! taining law from such a source: and fur- 
the parties (either then created or previ-!ther lam reluctant, while acting judicially, 
ously existing) was such as must, by rea- ,to pledge myself to the acceptance of any ' 
son of tacit acquiescence or otherwise, be: particular version of a history which noto- 
taken to have been fair and equitable, that | riously rests upon most imperfect mate- 
arrangement contained express stipula- į rials. Under these circumstances, al- 
tions as to rent: if so, then these stipu-l though my conclusion on this point is, I be- 
lations, unless the reason for them is gone, ! lieve, practically in unison with that of the 
should be followed in arriving at the rent, majority of my colleagues, I regret that 
forthe new pottah. Under this head I cannot place it on the foundation which 
would be ranged all actual rack-rent and | they have chosen, but am compelled so far 
cottier rent agreements, whenever any jto separate from them as to rest it solely 
such have been come to: and if the Col-ion a presumption which I consider to be 
lector is called upon to act upon. an] natural and justifiable, quite independent- 
arrangement of this kind, I can give him | ly of any history whatever. The result of 
no alternative to looking at the actual applying this presumption would be that 
market, because I believe; for the reasons ` the new fair and equitable rent would be 
I have already mentioned, that there is!the same proportionate part of the new 
no other fair and equitable mode of arriv-| produce that the old rent was of the old. 
ing at competition rents in this country. 
ond.—If the Collector finds no ex- 
press agreement to guide him, then he| And I further think that, in all cases, 


must ascertain whether the ryot is legally ! the duration of the intended pottah must 
entitled by custom, based either on his!be taken into consideration as an ele. 
personal s/alus or on the character, ment affecting the question of fairness 
of the land occupied by him, to ane. and equity. 
definite share of the produce of the land, | By proceeding in the manner I have 
or to any beneficial interest in it. If the| attempted to sketch out, the Collector will, 
ryot is so entitled, the rent must be ad-|J] believe, be enabled E {determine what 
justed accordingly. ; . rent would be fair and equitable between 
jed.—lf neither express agreement, | the ryot and his landlord within the 
nor legal right in the rot, be found to| meaning of the Act, And, I think, under 
have deterntined the amount of rent, the the peculiar circumstances of this case to 


4 


produce. 





1865.] Act X, 


which I have alreddy alluded, I cannot 
usefully put my answers to the questions 
submitted to us into a less general shape. 

Mr, Fustice Campbell—I entirely con- 
cur with Mr. Justice Trevor, except in 
the use of any expression which might 
seem to imply any doubt whether a ryot 
possessing a right of occupancy can be, 
in any shape, subjected to enhancement 
on any ground other than those men- 
tioned in section 17, Act X. of 1859. 
Though this question does not properly 
arise on the limited reference of the 
Division Bench, it has been argued that, 
in such a suit as this, for a kubooleut at 
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and nature of landed tenures in Bengal 
before the Permanent Settlement. There 
can be no doubt that the Settlement 
attributed fo Tooran Mull (and alluded 
to by Mr. Justice Trevor), like all the 
Settlements of Akbar and his successors, 
and, indeed, all the detailed settlements 
of the British Government founded upon 
the same system, dealt primarily with the 
individual ryot, and fixed the sum pay- 
able by him for the land which he culti- 
vated. The process is described by 
Elphinstone, pp. 475-6. It appears that 
the average produce of the beegah of 
land of each description was ascertained, 


an enhanced rate, the zemindar is not re-; and the Government share was then cal- 


stricted to those grounds. I am decidedly 
of opinion that he is limited to the 
grounds mentioned in section 17, in 


whatever shape he sues or can sue. 


The provisions of section 6, Act X. of 
1859, are so entirely declaratory in their 
terms, and in that sense would -seem to 
define so unambiguously the class of ryots 
possessing rights of occupancy, while the 
old Regulations explain so clearly the 
status of occupant ryots, that it might 
seem at first sight unnecessary to go fur- 
ther back into historical retrospects with 
a view to determine the character of their 
rights. But it has been thought neces- 
sary to open up this enquiry with a view 
to show that in fact the occupancy rights 
of the present day are not of the charac- 
ter which is claimed for those of ancient 
days, or that we must, at any rate, distin- 
guish between different classes of ryots, 
whom Act X. of 18sy has included within 
a too wide definition. It would seem to 
be assumed that the old ryots and their 


descendants never had very high rigtits ; 
that, whatever they were, they have for 
the most part died out; that the occupan- 
cy ryots of Act X. of 1859 are, as a body, 
the creation of that Act; and that occu- 
pancy tenures must be treated as so 
created for the first time, and the Act 
construed as if it merely conferred certain 
limited tenant-rights upon those who 
before held as “tenants-at-will. To test 
these arguments, some historical survey 
has become necessary. 


I take the same general view as Mr. 
` Justice Trevor with regard to the history 


` 


i culated, one-third being the full demand, 
, and deduction being made for fallows, 
occasional inundations and droughts, infe- 
‘rior soils, &c. The average dues of the 
' State (in grain) being thus ascertained, 
| the grain rates were commuted into 
; money on an average of the price cur- 
‘rents of the nineteen previous years, 
i and the rates so obtained were calculated 
on the land of each ryot. The option of 
‘paying in kind according to the establish- 
ed proportion seems, however, to have 
‘been maintained. Thus the payments of 
the ryots were fixed by an act of State 
quite independent of the will of any 
other subject, or of any question of com- 
petition or relation of landlord and tenant 
in the English sense. Whether the 
revenue was paid direct to the officers 
of Government, or by the villige com- 
munities jointly through their headmen, 
or through hereditary zemindars of a 
superior grade, the quota due from each 
ryot was fixed and recorded ; that was 
the unit of the whole system from which 
all calculations started. The headmen 
and zemindars were remunerated for 
their services, or received the hereditary 
dues to which prescription entitled them 
in the shape either of pertentages on the 
collections from the ryots, or of Nankar 
land held exempt from revenue. That 
is clearly the old law of the country in 
general, and of Bengal in particular. 
Even when, in the decline of Govern- 
ments, the State control became relaxed, 
and the ryots became subject to much 


oppression on the part of those placed 
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over them, they still had some protection | benevolent British Government, I have 
in the only ever-surviving law of the,sent for the three greatest and best au- 
East — ‘ Custom.’ The old-established thorities on the modern Native States in 
rates they have always continued to cling different parts of India—books which 
to as sanctioned by ‘ Custom.’ That cus- were written long before these discussions 
tom the worst oppressors could not openly ' arose. I take Tod's Rajpootana for the 
defy; and hence, as shown by Mr. Justice; North of India, Malcolm’s Central India 
Trevor, all extortions and imposts took for the Centre, and Buchanan’s Journey 
the shape of extra cesses, levied oni in Mysore (then under Native Govern- 
various pretexts. Even when thus, be ment) for the South. I turn to the Indi- 
oppression, the sums levied may have! ces to see what is said of the ryots. I find 
been raised up to or even beyond a rack- , the following :— 
rent, the remark of Mr. Mill seems irre- Tod puts their rights very high. He 
sistible, that the shape in which they | says (Vol I., page 494): “ The ryot 
were taken, and the survival beneath all | (cultivator) is the proprietor of the soil 
imposts of the old customary rates, is the’ in Mewar. He compares his right to 
strongest evidence, that the right of the the ‘a’khye d’'hooba? ”* He calls the 
ryot survives, to become again beneficial | Jand his Bapota, the most emphatic, the 
in better times. bee ancient, the most cherished, and the 
That these rights survived in this most significant phrase his language 
shape in Bengal up to the time of the; commands for ‘patrimonial inheritance.’ 
introduction of British rule, there is the’ He has Nature and Menu in support of 
amplest evidence. Every early paper on his claim, and can quote the text alike 
the subject teems with evidence to show ` compulsory on prince and peasant—* Cul- 
that the mots were very much more than ‘tivated land is the property of him who 
tenants-at-will, even where legal and ` cent away the wood, cr who cleared and 
illegal exactions had been imposed to the tilled it,—an ordinance binding on the 
farthest on the proper or ‘ Assal’ rates. | whole Hindoo race, and which no inter- 


H U 
Indeed, the concurrence of the early , national wars Or conquest could over- 


Regulations of the British Government: turn ;” for, as the author a little farther 
in every different part of India, made at!on observes, we may “trace a uniformity 


different times, under different circum- of design which at one time had ramified 


stances, and by different Governments, ; h th € Hind Jed | 
which, in other respects, differed most, TIET the name o ndoo prevailed » 


widely in their views on kindred subjects, language has been modified, and terms 
would seem sufficiently to establish that, ; have been corrupted or changed, but the 


under the old law and custom of India, _.. adi incible | 
as everywhere found on the assumption ` HIT pervading principle is yet per- 


of territory by the British Government, | ceptible, ” 


some right in the snil still belonged to the NS 
ryot. However widely they differ in re- Malcolm (Vol. II., p. 25) says: “The 


gard to the superior rights of Govern- | settled and more respectable hereditary 
ment and the great landholder, they all | Cultivators of Central India have still 
concur in the view that neither the ` many privileges, and enjoy much consider- 
Govetnment nor the great landholder had | ation. Their title to the fields their fore- 
an absolute and complete right, but that | fathers cultivated is never disputed, while 
some right was concurrently enjoyed br they pay the Government share. If they 
the ryot in the shape of a right of occu-/are unable from age or want of means 


pancy at rates regulated by custom. | to till their field, they may hire labourers, 


| ; 
On this general question, I would only |°" make it over to aneəther person, bar- 


further add to what Mr, Justice Trevor | Sing with him as they like about the 


has said, that with refe 
Ee X E frequent , * Tod’s Note.-—“ The d’hooba grass flourishes in all 


modern assertion that this alleged right | seasons, and most in the intense heats ; it is not only 
P ‘ Í dase amara,’ f immortal, 7 but ‘a’khye,’ not to be eradicat- 
iS a mere ¢nvention or sesuscitation of. a ’ ed, andits tenacity to the soil deserves the distinctign.’? 


4 
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produce; but Oe field stands in the 
Government books in the name of its 
original tenant. In general, a fixed known 
rent and established and understood dues 
or fees are taken from such persons, 
beyond which all demands are deemed 
violence and injustice. These, however, 
have been of late. so universal that the 
condition of the hereditary cultivators as 


compared with cthers has been little 
enviable. 
Buchanan puts the tight somewhat 


lower, and more like that recognized by 
our modern law. . , 


He says (Vol. I, p. 124): “The ryots 
or farmers have no property in the ground ; 
but it is not usual to turn any man away 
so. long as he pays the customary rent. 
Even in the reign of Tippoo, such an act 
would have been looked upon as an as- 
tonishing grievance.’ 


` Again, Vol. IL, p. go, after describing 
the different kinds of headmen or renters 
of villages, he adds: “Neither can legal. 
ly take from the cultivators more than the 
custom of the village permits. This 
custom was established by one of the 
Mysore Rajahs.” And same Vol., p. 109: 
“A farmer cannot be turned out of his 
possession so long as he pays the fixed 
rent; but if he gives over cultivation, 
the officers of Government may transfer 
his lands tg any other person.” 


We might probably consider this to be 
a very accurate description of the old 
state of things in Bengal. 


For an exact account of the state of 
things prevailing in Bengal at the time 
of the Permanent Settlement, and the 
terms on which the settlement was made, 
so far as the present question is concerned, 
it is really hardly necessary to look 


beyond the very text ot the Regulations 
themselves, i 


The nature of the ancient rights of the 
ruler or superior landlord is thus shown : 


“By the ancient law of the country, 
the ruling power is 
esentitled to a certain 
proportion of the pro- 
duce of every beegah 
of land (demandable 
in money or kind according to local 


Preamble to Regu- 
lation XIX. of 1793. 

Same words repeat- 
ed. Preamble, Regu- 
lation XLIV. of 1793. 


` 


custom), unless it transfers its right 
thereto for a term or in perpetuity, or 
limits the public demand upon the whole 
of the lands belonging to an individual, 
leaving him to appropriate to his own 
use the difference between the value of 
SUCH PROPORTION of the produce and 
the sum payable to the public, whilst he 
continues to discharge the latter.” 


Previously to the Permanent Set- 
Preamble of Regula- tlement,. the zemín- 
tion Il. of 1793. dars had very limited 
Regulation |. of 1793, rights, and were liable 
section 7, clause 1. to be capriciously dis- 
possessed, and arbitrarily assessed upon 


an account of their gross receipts. ‘The 
amount of assessment was fixed upon an 
estimate formed by the public officers of 
the aggregate of the rents payable by the 
ryots or tenants for each beegah of land 
in cultivation, of which, after deducting 
the expenses of collection, ten-elevenths 
were usually considered the right of the 
public, and the remainder the share of 
the landholders.” 


By the Permanent Settlement the 
amount of assessment 
on the zemindars was 


irrevocably fixed; they 


Regulation I. of 1793, 
section 7, clause 1, 
Game, clause 2, 


were declared to be 
proprietors of the land, and they were en- 
couraged to “exert themselves in the 


cultivation of their lands under the cer- 
tainty that they will enjoy exclusively the 
fruits of their own good management and 
industry, and that ne demand will ever 
be made upon them or their heirs and 
successors by Ae present or any future 
Government for an augmentation of the 
public assessment, in consequence of the 
improvement of their respective estates.” 


But general reservation was made that 
“the Governor Gene- 
ral Ines Council will, 
whenever he may 
deem it proper, enact such Regulations 
as he may think necessary for the pro-, 
tection of the dependant  talookdars 
iyots, and other cultivators of the soil,” 


Regulation I. of 1793, 
section 8. A 


Hence it appears that the rights, dirst 
of the ruling power, and eventually of 
the zemindars tọ° whom those. “rights were 
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assigned, consisted in the share of the pro- 
duce of every beegah leviable from the ry- 
ots in money or kind according to custom. 


The zemindar also acquired the power 
Regulation VIII. of , t0, let the remaining 
1793, section 52. lands of his zeminda- 
ree or estate under the 
prescribed restrictions in whatever man- 
ner he may think proper.” 


The zemindar therefore took the estate, 
subject to certain restrictions, in addition 
to his obligations to discharge the Govern- 
ment revenue. What then are these 
restrictions ? 

The zemindars are to grant pottahs 

Regulation VIII. of to the ryots, which 
1793, sections 52, 54, “shall be specific as 
55» 57, and 59. to amount and condi- 
tions. The rents paid by the ryots, by 
whatever rule or custom they may be re- 
gulated, shall be specifically stated in 
the potiahs, which, in every possible 
case, shall contain the exact sum to be 
paid by them. Fle (the zemindar) 
shall, in concert with the ryots, consoli- 
date the impositions under the name of 
Abwab, Mbhatoot, and other appellations 
with the Assal into one specific sum,” 
and he shall not “impose any new 
Abwab or Mhatoot upon the ryots under 
any pretence whatever. <A rot, when 
his rent has been ascertained, may de- 
mand a pottah,” and the pottahs must all 
be settled by the end of the year 1198. 


Again, all leases made previous to the 
Regulation VIII. of conclusion of the set- 
1793, section 6o. tlement (and not ob- 
Ditto ditto. tained by collusion, 
&c.) are to remain in force till their 
expiration, and ‘no proprietor shall 
cancel the pottahs of the khood-kasht 
‘ryots except upon proof that they have 


been obtained by collusion, or that the 
rents, paid by them within the last three 
years have been reduced below the nirk- 
bandee of the Pergunnahs, or that they 
have obtained collusive deductions, or 
upon a general measurement of the 
Pergunnah for the purpose of equalis- 
ing and correcting the assessment.” 


Further, it was enacted that, ‘ if a 


Regulation IV. of dispute shall arise be- 
dee tween the ryots and 


7 GT : e 
, persons from whom they may be enti- 
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ted to demand poftahs regarding the - 


rates.of pottahs, it shall be determined 
in the Dewanee Adawlut of* the Zillah 
in which the lands may be situated, ac- 
cording to the rates established in the 
Pergunnah for lands of the same de- 
scription and quality as those respecting 
which the dispute may arise.” 


And, “The rules in the preceding 

Regulation IV. of section are to be con- 
1794, section 7. sidered applicable, not 
only to the pottahs which the ryots are 
entitled to demand in the first instance 
under - Regulation VIII. of 1793, but 
also to the renewal of pottahs which may 
expire or become cancelled under Re- 
gulation XLIV. of 1793; and to re- 
move all doubts regarding the rates at 
which the ryots shall be entitled to have 
such pottahs renewed, it is declared that 
no proprietors shall require ryots, whose 
pottahs may expire or become cancelled 
under the last-mentioned Regulation, to 
lake out new pottahs at higher rates than 
the established rates of the 
for lands of the same quality and de- 
scription, but that the ryots shall be en- 
titled to have the potiahs renewed at the 
established rates.” 


It is thus clear that, as yegards 
then existing ryots, the zemindar had 
no power to fix rents at discretion, but 
was bound to consolidate the established 
“ Assal” and “ Abwab” into "one sum, 
“in concert with the ryots,’ to give 
pottahs for the sums so ascertained, and 
to renew expired and cancelled pottahs ; 
that all disputes regarding the rates 
were to be settled by the Courts ac- 
cording to-the established rates of the 
Pergunnah; and that, at any rate, with 


respect to “khood-kasht” ryots, the ze- 
Mindar had no power -to cancel or refuse 
to renew pottahs once granted, or to 
eject the ryots. Rents were absolutely 
and entirely regulated by custom, and 
not by competition. 


the 


By another Regulation zemindars were 
Regulation XLIV. declared not compe, 
of 1793, section 2. tent to “fix at any 
amount the jumma of an existing depend- 
ant talook for a term exceeding ten years, 
nor to let any lands in farm, nor to grant 
pottahs to ryots or other persons for the 
? 


Pergunnah: 


~- 
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cultivation of lands: for ‘a term exceeding | remaining the same, the money rates were 
ten years.” But this provision was subse-|to be adjusted in proportion to the aver- 
quently repealed with retrospective effect | age price of grain. But no express pro- 
by Regulations V. of 1812, section 2,| vision was made to this effect in the 
XVIII of 1812, section 2, and VIII. of i Regulations of 1793. 


1819, section 2, by which all such leases! qt being then clearly established that, 
were rendered valid and legal, and ze- | by the terms of the Permanent Settle- 
mindars were declared competent to ment, the zemindars were not made 
grant pottahs at. any rent for any term. | absolute and: sole owners of the soil, but 
The object of the original enactment was | that there were only transferred to them 
not to prevent the zemindar’s settling | all the rights of Government, v23., the 
permanent ryots at the Pergunnah rates, | right to a certain proportion of the pro- 
but to prevent his granting improvident | duce of every beegah held by the ryots, 
leases below those rates; for, as observed | together with the right to profit by future 

Privy Council deci: DY ‘he Privy Council |increase of cultivation, and the cultiva- 
sion; Ranee Surno- in a late case turning|tion of more valuable articles of pro- 
moyee vs. Maharajah on another part of the!duce; it being further established that 
Suttes Chunder Roy, same Regulation, and the khood-khast or resident ryots retain- 
SE with respect to suchied a right of occupancy in the soil, 
restrictions—“ their meaning is properly | subject only to the right of the zemin- 
to be collected from the policy and in-!dars to the certain proportion of the 
tent of the Regulation. The object of, produce represented by the Pergunnah or 
the Government. was that the jumma | District rates, we have next to consider the 
should be duly paid, and that the means | changes which occurred between the Per- 
of paying it should not be withdrawn by | manent Settlement and the passing of Act 
improvident grants. The power given|X. of 1859. Little material change was 
to the purchaser supposes the talookdars| made by the Legislature. The declaration 
and the ryots to remain in all respects as | of Regulation V. of 1812, that, where 


before, except that they become liable to Pergunnah rates were no longer clear, the 


a certain limited increase of rent accord- S ON 
ine to the-“established dasal term “rates payable for land of a similar 
EE description in the places adjacent,” should 


. b nm" 
the Pergunnah or District.” The power be substituted, is a mere accommodation 


of the proprietor himself was certainly of the existing law to the march of 
not greater than that of the auction-pur- : f 
society. The only material change 
chaser, As observed by Lord Corn- f . , h 
Re Eege f affecting certain estates is to be found in 
wallis in his Minute, — : f 
the gradually increasing stringency of 
the Sale Laws. During the first gener- 
ation subsequent to the Permanent Set- 
tlement, all new khood-kasht ryots settled 
by the proprietors on waste or other 
„Regulations XLIV. lands were in case of 
ot 1793, sec. 5; IV. è 
EE sea oe VIL. sale absolutely pro 
of 1799, sec. 29, tected. The purchaser 
clause 53 Privy Coun- could neither evict 


cil decision in case of 
Ranee Surnomoyee them nof enhance their 
already qudted. — rents beyond the cus- 
1822, Sep, 32, tomary rates; he could 

but take rent “ accord- 
ing to the established usages and rates 
of the Pergunnah or District.” But, 


by Regulation XI. of 1822, this pro- 


“The rents of an estate can only be rais- 
ed by inducing the ryots to cultivate the 
more valuable articles of produce, and to 
clear the extensive tracts of waste lands.” 


‘Looking to the expressions regarding 
the expiry and renewal of pottahs, and 
the advantage to be derived from more 
valuable articles of produce, I imagine 
that the framers of the early Regulations 
very probably contemplated periodical re- 
adjustment of rates between zemindars 
_ and ryots with reference to the value of 
produce, in the same way as was originally 
conteuplated in Akbar’s settlements (El- 
phinstone, p. 476), the plan of which was 
that the money rates were to be fixed | tection is narrowed to the case of ag 
every ten years on the average rates of | khood-kasht kudeemee (old khood-kasht) 
the preceding ten, that is, the grain rates ryot or residente and hereditary çul- 


EE eed 


` 
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tivator having a prescriptive right of oc- out limitation of timé, could not be eject- 
ed or enhanced beyond the customary 


cupancy.. Perhaps we may infer that the ; 
' rates, except in certain casesby an auc- 


purchaser acquired the right to terminate 
all other tenures created sincé the Settle- | tion-purchaser. The question is, what in 
fact did the zemindars do? Did they, by 


ment, and to evict the holders. Still, as 


in truth this right of eviction was scarce- : the investment of capital, cultivate the 
ly ever exercised, and it appears that, if | waste for their own benefit? Did they 
not -exercised, the purchaser was still take every opportunity of asserting an 

Regulation XI. of limited to the Per ‘absolute right in every field that lapsed, 


‘and farm it out.on true commercial prin- 
ciples? Or did they, in truth, adhere to 
' the old practice and custom of the coun- 
itry, and seek to increase the rent-roll, 


1822, Sec. 33. gunnah rates “ accord- 
ing to the law and usage of the country,” 
the practical effect of this Regulation does 
not seem to have been great as respects the 


question now before us, and it is therefore 
hardly necessary to enquire what was the 
exact term of prescription which then 
made a man an old khood-kasht ryot. 

By the later Sale Laws, Acts XII. of 
1844 and I. of 1845, stringent provisions 
were introduced. Protection was given 
to “‘khood-kasht or kudeemee’”  ryots, 


th haser had power, not only to- 
but the purchaser had power, not only 'did not 


evict, . but also to enhance, at discretion 
the rents of all other ryots, The sales 
under this Act were, however, compara- 
tively few. 


It may bere be observed that, in truth, 
in the later enactments, the word ‘ khood- 
kasht’” is so variably coupled with other 
terms ‘“kudeemee,’ ‘resident,’ “ here- 
ditary,” “ resident and hereditary,” that 
it became very difficult to say who were 
privileged against auction-purchasers, 


and who came within the various descrip- | 
But I have | 


tions of khood-kasht ryots. 
no doubt that, as explained by Mr. Jus- 
tice Trevor, the original khood-kasht of 
the early Regulations was simply the 
resident ryot permanently settled in the 
village as opposed to the py-kasht ryot. 
The two words khood-kasht and py- 
kasht are used as correlatives, and as 


between them including all ryots. 


Such being the laws, it may be con- 
ceded that, from the time of the Perma- 
nent Settlementt, the zemindars have been 
free to make such arrangements and con- 
tracts aś pleased them regarding all land 
in which no rights were held by ryots or 
others at the time of the Settlement, or 
which atany time might lapse by the 
failure or abandonment of the ryots, sub- 
ject only to this, that a man once admitted 


On: an ọrdinary, khood-~kasht tenure, with- | Laws. of 1841 





waste or other ryottee 


dent ryot, acquired all the rights, 


merely by settling new ryots on the old- 
customary terms, leaving them to culti- 
vate in their own way, and to occupy ‘the 
land without limitation of time, subject 
to the payment of the rents established 
by the custom of the locality? It is noto- 
rious and well established by history, both 
general and judicial, that the latter was 
almost the universal rule. The ‘zemindars: 
invest capital in agricultural 
operations after the modern fashion. They 
did not seek to get rid of the old ryots 


;and the old system, and to establish large 


commercial firms. On the contrary, the 
endeavour was to get new ryots. Ryots 
were considered to be the only riches, and 
the struggle of a good landlord was not to 


get rid of the ryots, but to etempt away 
i another man’s ryots by the offer of favor- 


able terms, The ryot who was’ settled on 
land cyltivated it, 
stocked and furnished it, built his house, 


and dug his tank at his own expense, or by 
his own labor. 


Hence it naturally follow- 
ed that, according to the ancient custom 
and present understanding between the 


parties, the new ryot who permanently set- 
tled in the village as a khood-kasht or resi- 
privi- 
leges, and immunities accorded by usage 
to khood-kasht ryots. The ryots so settled 
were protected in the first instance by 
law in case of sale, and after the passing of 
Regulation XI. of 1822, they were in prac- 
tice protected by habit and the interest of 
the purchaser, and resumed their former : 
sfalus. Of resident rfdts, only the few 
who may ‘have come in under special 
contracts at variance with the custom, 
or whose tenures passed under the Sale 
and 1845, held on any 


P 


. of local rates, 








tent that, up to the present day, rents in 
Bengal are usually regulated by the cus- 
tomary rates; sometimes in the shape of 
Pergunnah rates, more generally in that 
unitersally known in each 
estate or part of the country. Frequently, 
zemindars know nothing of their estates, 
have no clue to the actual positions of 
each jumma or ryot’s holding, but simply 


. collect on a paper-roll showing the annual 


payment due from each ryot according 
to the custom. 


‘But were the customary rates varied 
or enhanced, or how were they regulated? 
It seems a somewhat singular omission 
that in the Regulations no provision is 
made for any enhancement of the Pergun- 
nah rates payable in money. The cus- 
tomary or Pergunnah rates were of three 
kinds :— 


1. Grain rates, being the original share 
of the produce not commuted into money, 
and which generally continued to prevail 
in the province of Behar. 


In this case, as the value of the grain 
increased—if taken in kind, it fetched 
more money—if annually struck in money 
at the market rates, more money was re- 
ceived—there was no. need of any special 
provision for enhancement. The rent, as 
it were, enhanced itself, 


2 & 3. Money rates more common in 
Bengal, 7. e, whem the grain rents were 
commuted into money in either of two 
ways which are distinguished in section 
mi Regulation VIII. of 1793, as follows :— 


“ Where it is the custom to vary the 
ve according to the articles produced 
thereon” (on the land), that is, there were 
established rates not for each kind of land, 
but for each kind of produce,—so much 
per beegah for rice, so much for wheat, so 


much for cotton, so much for sugar-cane. 
In this case the zemindar would benefit by 


. the substitution of more valuable for less 


valuable articles of produce; but the kind 
of produce remaining the same while it 
increased in value, he would not benefit. 


And 3. The system which it was hoped 


` would ultimately prevail where the rates 


were fixed not on each kind of produce, 


but on each quality of land, and thus there 
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other than (ex customary terms, In 
every case that comes before us, it is pa- 
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was fixed ‘‘a specific sum for a certain 
quantity of land, leaving it to the option 
of the tyots to cultivate whatever spe- 


cies of produce may appear to them like- 


ly to yield the largest profit.” In this 
case, it is evident that, without some 
mode of enhancement, the zemindar 


would benefit neither by the introduction 
of new products, nor by the rise in value 
of the old products, The expression in 
Lord Cornwallis’s Minute, that the ze- 
mindars are to benefit by “ inducing the 
ryots to cultivate the more valuable arti- 
cles of produce,” does not seem to occur 
in the Regulations; and as respects land 
held on these money-rates, no provision 
for such benefit seems to be made In 
truth, it seems very doubtful whether, if 
the khood-kasht ryots paying these spe- 
cific money-rates had stood together on 
the letter of the Regulations and steadi- 
ly resisted enhancement, they ever could 
have been enhanced. 


It is remarkable that, 
whole litigation of the long period be- 
tween 1793 and 1859, no principle of 
enhancement other than a reference to 
existing Pergunnah or local rates is any- 
where to be found. There have been 
conflicting decisions as to the prescription 
by which a right of occupancy was ac- 
quired, and great doubt was thus thrown 
on that subject; but as regards any rule 
of enhancement, either at discretion, or on 
any other rule save and except the stand- 


ard of rates paid by the same class of 
ryots in places adjacent, there is nothing. 
We have particularly drawn the attention 
of the Counsel on both sides to this point, 
and it is elear that there is no such case. 
When the customary rates were enhanced, 
it must have been done without the least 
assistance from the law or the Courts of 
Judicature. In fact, however, tle rates 
have generally been emhanced. The ze- 
mindars had great power over their ryotg `: 
the interference of the law was but par-. 
tial ; the zemindars could do much with- 
out law; and the reliance of the ryots 
was much more on custom than on law. 


throughout the 


Moreover, in this matter, the zemindars 
had strong- equity on their side, Al- 
though no rule af enhancement was laid 

44, 
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at 


down by the law, it seemed hard that, as 


the relative value of produce and money 
altered, as produce became relatively more 
valuable, and money relatively ‘less valu- 
able, the zemindar should continue to re- 
ceive, as representing his’ share of the 


- produce, a sum of money actually re- 


presenting a smaller purchasing power, 
a smaller quantity of grain, and a smaller 
proportion of the produce. The fact 
seems to be that this contingency of a 
change in the relative value was 
ted to be provided for. 


But, as the country progressed, and as 
the zemindar’s expenses increased, with- 
out a corresponding increase of income, 
he had, according to custom and ancient 
Tule, a strong equitable claim to a read. 
justment which should restore to him his 


own fair share of the produce. Power and 


equity being then combined, it is not 
wonderful that, in the absence of any re- 
gulated mode of adjustment, it was irre- 
gularly effected by ` various irregular 
devices resulting in comprémise between 
the zemindar and the body of the ryots. 
As Harington puts it, “ every part of the 
transaction is a subject of contention ; 
the demands on both sides are unreason- 
able, and are finally terminated by a 
compromise.” 


A common process seems to have been 
a mere repetition of the old process by 
which Tooran Mull’s assessment was en- 
hanced. In spite of the prohibition against 
adding abwabs, or cesses, to the consoli- 
dated rates of the time of settlement, il- 


legal cesses (almost always in the regulat- 
ed form of percentages, so many annas or 
pie in the rupee, or so many seers in the 
maund) were from time to time added on, 


. and: gradually annexed to the custom ; then 


as they became complicated and heavy, and 


Jed to Ytesistance, compromise was effected, 


and the extra ceses were merged into a 
. A 
rate somewhat enhanced, to which the 


.Tyots consented. Then, as further increase 


of value took place, nrore cesses were sup- 
er-imposed on the rates, and presently an- 
other compromise took place. Sometimes 
in one way and sometimes in another, the 
rates by mutual compromise and consent 
were froni time to time enhanced, and the 


Se 
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Pergunonah rates “werd frequently split 
up into local rates special to estates and 
according to the area of 
each new compromise. Still the new 
rates always had and have some local 
area, They were and are common to 
the body of the ryots of that locality. 
When the majority or body of the ryots 
had consented to an equitable compro- 
mise, an enhanced local rate was estab- 
lished, and refractory individuals could 
be and were raised to that standard. 





The nature of the occupancy tenure of 
the ryots of the class under discussion, 
as it: existed prior to the passing of Act 
X. of 1859, cannot be better described 
than in the words of the Right Honour- 
able Holt Mackenzie, in his evidence 
before the Select Committee of the 
House of Commons in 1832— 


“They may be generally described as 
cultivators possessing a fixed hereditary 
right of occupancy in the fields cultivated 
by them, or at their risk and charge ; 
their tenure being independent of any 
known contract, originating probably in. 
the mere act of settlement and tillage; and 
the engagements between them and the 
zemindar or (in the absence of a middle- 
man) the Government Officer, serving, 
When any formal engagements are inter- 
changed, not to create the holding, but to 
define the amount to be paid on account 
of it. They cannot justly be ofisted so 
long as they pay the amount of value 
demandable from them; that being deter- 


mined according to local usage, sometimes 
by fixed money rates, or tates varying 
with the quality of the land, or the nature 
of the crop grown—sometimes by the 
actual delivery of a fixed share of the’ 
grain produce—sometimes by an estimate 
and valuation of the same—sometimes by 
other rules; and what they so pay is in all 
cases distinctly regarded as the Govern- 
ment revenue or rent, whether assigned to 
an individual or not; in none depending 
on the mere will and pleasure of another. 
There are varieties of right and obligation 
which one could fully explain only by a 
reference to individual cases; but this is 
my general conception of the rights of the 
class whom I should. consider the proprie- 


H 
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‘tors of the fields they occupy. In Bengal 


Proper they are usually called “ khood- 
kasht ryots® (7. e, ryots cultivating their 
own), aud by thts class of persons I be- 
lieve the greatest part of the lands tn 
that Province ts occupied,” 


At the time of the passing of Act X- 
of 1859, then the state of things was 
this. The tenures and rents of the ryots 
were still, for the most part, regulated by 
the old customs of former times. But 
two things especially required legal defi- 
nition. 

First. — There was doubt as to the 
mode of prescription by which a khood- 
kasht or occupancy-tenure was acquired, 
and which tenures were of this character. 
It was not certain whether mere settle- 
ment in the village on the ordinary 
terms without limitation of tenure gave 
such a right, or what length of prescrip. 
tion established that right. The various 
Sale Laws had also introduced a large 
element of confusion, different estates 
being variously affected according to the 
date of sale. And, what is perhaps 
most important of all, owing to the ab, 
sence of public records in Bengal, the 
perishable nature ‘of private evidence, 
and the discredit attaching to private 
documents and oral evidence in this 
country, it was very difficult to prove 
whether a ryot’s holding was really an- 
cient, or “what was the date of its crea- 
tion; the oldest holdings were imperilled 
by the absence of reliable proof. 


Second.— There was an entire want of 
any regulated and defined legal mode of 
enhancing the customary money rates. 


Setting aside re-enactments and de- 
tails; the most important provisions of 
Act X. referred to these two points. 


Section 1 expressly repealed the ex- 
isting Sale Laws so far as they gave 


rights of ejection and enhancement be- 
yond the customary. rates. 


Section 6 declared that 12 years’ hold- 
ing was to be taken as the test of a pre- 
scriptive right of occupancy, unless the 
presumption was “contradicted by jan ex- 
press written contract (section 7). That 
was a protection in favour of the ryot, 
settling all doubt as to the rights of those 
who had held so long. 
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Sections 5, 13, and 17, declared the 
right of the zemindar to enhance the 
rents of all tenures which had either 
submitted to enhancement since the Per- 
manent Settlement or had been created 
without specific stipulation since that 
period, provided it was proved that the 
former rent was not fair and’ equitable, 
and that the grounds of enhancement 
should be confined to certain particular 
grounds specified in section 17, 


At first it appears to have been intend- 
ed to confine these grounds to two, in 


accordance with the letter of the old 
Regulations, vzz. :— 

1, That the rent paid by any ryot 
was below the prevailing rate paid by 


the same class of ryots in 
jacent ; and 


2, That the ryot held more land than 
he paid for, 


But before the Bill finally passed, a 
third very equitable ground of enhance- 
ment was added, giving the zemindar the 
right to claim an increased rent in con- 
sequence of the increased value of the 
produce—an increase which both the old 
custom of division of produce would have 
given him, and the subsequent practice 
had in fact without express provision of 
law more or less given him. Enhance- 
ment might henceforth be awarded on 
the specific ground “that the value of 
the produce or productive powers of the 
land have been increased otherwise than 
by the agency and at the expense of the 
ryot.” This was a new provision in favour 
of the zemindar. 


It appears, then, that the principal 
provisions of Act X. were in fact those 
by which on: two points the hitherto 
rough and somewhat uncertain unwrit- 
ten practice was reduced to definite 


law—in one case, in favour of the ryot, by 
defining the prescriptive right of occu- 
pancy—in the other in favour of the zemin- 
dar, by acknowledging the right to en- 
hancement on the ground of increase of 


the places ad- 


the value of produce. It is with this 
latter provision that we have now to 
deal. Unfortunately the law, while 


stating the ground of enhancement, goes 
not exactly specify how itis to be appli- 


led. Hence the present difficult}. 
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Taking the words of section 17 alone, | in violation of the ordinary rules of pro- 
enhancement may, it is argued, be appli-| perty and Political Economy; that there- 


ed in three ways :— 


First, Mr. Doyne seems to argue that, 
when increase of value has occurred, the 
old ‘rent is as it were expunged, and a 
new rent is to be fixed without any refer- 


fore such a provision must be construed 


e strictly in favour of the old proprie- 


tor and against those on whom these new 
rights were thus arbitrarily conferred ; 
and that, under such a construction, the 
ryots can only have the rights of occu- 


ence either to the amount of the old 
rent, or to the amount of increase jn! 
value, or to the custom, but simply at 
the competition or market-rate which 
the land would fetch in the market—at 
the rate which any person bidding on 
purely commercial principles would give 


pancy expressly given to them, while 
the zemindar must take in the shape of 
rent all the beneficial interest created by 
change of circumstances. At any rate, 
it seems to have been considered by the 
learned Chief Justice that, if any ryot 
for it. But the Judges of this Court| Claims any higher right than that above 
seem now to be all agreed that the nature | expressed, he must prove it altogether 
of an occupancy tenure and the provi-| independent of the provisions of Act X. ; 
sions of Act X. of 1859 altogether nega. | that upon him lies the whole onus of 
tive this extreme doctrine of competition i Proving some ancient tenure and custotn 
rates; that, in fact, the increase of rent Prior to the Permanent Settlement under 


must in some shpe or other be measur- | Which he can.claim some other 1ate. 


ed and limited Ly the increased value of 
the produce when that is the ground on 
which increase is sought. 


It remains, then, only to decide on the 
remaining modes of applying this ground 
of increase, v7z.:— 


Second, the whole increase in the value, 
after deducting the actual increase in 
cost of production, may, it is said, be 
given to the zemindar ; or, 


Third, the rent may be increased in 


the same proportion as the value has in»: 
so that the relative situation of; 


creased, 
the parties may 1emain as before, and 
if there were profit shared between them 
under the old arrangement, any new 
profit may also be shared between them. 


To decide this question, it has been 
thought necessary to go beyond the Act 
itself. The view which seems to have 
been taken by the learned Chief Justice 
in Hills’ case, and which is now support- 


ed by Mr. Doyne, is that section 6 must 
be considered not to be in any respect a 
definition of pre-existing rights of, parties 
having different interests in the soil, but 
a new provision—a sort of benevolent in- 
terference between the absolute owners 
of the soil and the tenants who had hereto- 


I cannot take this view of the nature 
and intent of section 6. Its form is al- 
together declaratory. It may be, and 
probably is, the case that: in substituting 
ifor the previous uncertainty a new and 
'comprehensive definition, some persons 
were included in the terms of the defini- 
tion whose claims were not before well 
established ; but it seems to be quite be- 
yond doubt that it was the ihtention of 
the Legislature to declare existing rights, 
not to create wholesale an entirely new 
‘class of rights. No general righ? of occu- 
pancy is given to all tenants who have 
held for twelve years. By the terms of 
section 6, express exception is made in 
regard to “land belonging to the proprie- 
itor of the estate or tenure,” that is, land 
oie owned by him as distinguish- 





ed from land. When such 
land, called “ khamar, neejote, or seer,” 
lis let either for a term, or year by year, 
las also when the land of occupancy- 
| ryots is sub-let by them, no length of 
‘holding gives a right of occupancy. 
| Further, as respects ryotee land, by the 
‘express provisions section 7, every 
contract inconsistent with the 
‘right of occupancy overrides all claim to 


the ryottee 


of 
Written 


fore held under them at,their mere will— i such right, it being reasonably assumed 
an,interference with vested rights of pro- ı that, in the absence of express written 
perty on one side in favour of those who | contract, the ordinary custom prevailed, 
had no rights whatewer on the other side and the ordinary prescription ran. The 
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= declaration establishing a test by which | of the Legislature must be taken. The 


the right of occupancy is to be tried only, 12-year rule, thus declared and establish- 
affected tho¥e cases in which there was ed, covered the great mass of resident 
nothing, either in the character of the ryots who had held so long or much long- 
land or in the written contract, to contra-ier, and relieved from the burden of proof 
dict that declaration. „ancient ryots whose proofs could not be 


If there could be any doubt as to the | carried back | beyond a limited period. 
intention of the framers of the Act, as | it amounted, in fact, to this. All holders 


evidenced by the declaratory form of the Ke ryottee lands who can proof a 12-year 
words, it is set at rest by the actual: Holding shall be presumed to be ryots of 


recorded expression of those intentions. , tbe occupancy class, unless the contrary 
proved by express written contract 


Among the papers printed and put into | ÍS , 

our hands on the trial of this case is an (ander section 7). If, in Bengal, some 
extract from the Report of the Select comparatively few py-kasht ryots were 
Committee of the Legislative Council, wrongly included in the definition, that 
which settled the details of Act X. of |#8 an accident, and not the rale. This 
‘creature of Act X, whom it is sought to 


1859; and this shows exactly how a make the normal occupancy-ryot, seems 

EE got fe e present posi- ig be in practice a rare creature, He 
tion. is passage is as follows :— ts : een 

a z eege , ‘is more common in theory than in actual 

Section 6.—The laws in force speak | cases. Probably most of those to whom 

of khood-kasht ryots as possessing rights j|the old custom did not give such rights 


of occupancy, and in some places the mete | do not now assert them. At any rate, 
‘khood kasht’ seems to be considered as. oa all the cases which have given rise 


e ; € i ; 
e Regulation LI. synonymous with "re: this reference, the ryot claims much 


to 
i i Tä , 
1795, section 10; sident. 


of ‘ Resident older rights, and the real contention is 


Regulation VIII. of was therefore the word | almost always with men of a much 
Ke Panes JL: used in the original! higher class. In Hills’ case the ryot, 
tion 18, clause 5. Bill. But it has been|we gather, claimed to have held from 

pointed out by the] ancient times, and it was admitted that 


Western Board that residency is not al- 
ways a condition of occupancy; and it 
appears that, after much enquiry, it was 
prescribed by an order of the Govern- 


he had held for at least 30 years. In 
ithe present cases, no attempt is made to 
contradict or deny the ryot’s assertion of 
‚ancient holding. There is eneral] 
ment of the North-Western Provinces, little or no a about the Der 
in 1856, as most consistent with the | character of the holding. It would then, 
general practice and recognised rights, | it seems to me, be most unjust to assume 
that a holding of the same land for 12 ‘(till the contrary is proved) that the 
years should be considered to give @igccupancy-ryot, whose right is tested 
right of occupancy. We have followed | py the definition declared by the law, 
this precedent, and altered the Section ie a mere creature of Act X., who had 
accordingly.” no rights whatever before that Act passed, 
and so to throw on him that burden of 


proof of which it was the very object 


It would probably not be proper to use 
this evidence with the view of altering 


the ordinary meaning of the words of the 
Act; but it may fairly be used to support 
their plain declaratory form and meaning 
against a forced and less obvious con- 
struction. It is, then, absolutely certain 
that (whether or not they were strictly 
and exactly right in the definition adopt- 
ed) it was the intention of the Legisla- 


ture to declare and define existing 


rights),—not to create a new class of | 


rights; and in that sense the plain words 
` 


and essence of the law to relieve him,—a 
burden which, if, according to a hard con- 
struction, it is necessary tofpiove his hold- 
ing from before the Permanent Settle- 
ment, it will now at this distance of time 
be almost impossible for him to bear, 
Such a construction would, in fact, reduce 
the great mass of the ancient ryots to the 


status of the most recent holders. i 


It seems to me that the presumption 
and onus are new quite the ‘other way; 
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and that any argument founded on the 


recency and character of a holding which 
comes within the definition prescribed by 
law must be supported by proof that the 
tenure really is one of the recency and 
character on which the argument is based. 


The right of occupancy is declared by 
the law—that is not now in question—but 
for other questions connected with the 
incidents of such tenure, it must, I think, 
be presumed that every man who comes 
Within the definition is an occupancy or 
khood-kasht ryot according to the custom 
of the country, and that his tenure has 
the ordinary incidents of such a holding 
according to the ordinary custom : all 
this should be presumed till, at least, the 
contrary is proved. 


Now, it is quite certain 
ordinary and most important 


that the 
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‘time transmitted 


incident of: 


an occupancy-tenure is a right to hold at: 


a customary rent according to the usage | muted into money rates, no other rule of 


of the places adjacent. It might be a 
question whether the effect of a new 
definition, which might include in the 


Class of occupancy-ryots sorne persons not 
` before belonging to that class, would be 
to promote them to all the privileges and 
incidents of the ordinary occupancy- 
tenure. I think that, at any rate, every 
occupant ryot must be fprimd facie pre- 


sumed to hold under the ordinary custom: ' 


the ordinary 
that 


ary law, and subject to 
incidents; that, if it be proved 
tenure was hitherto subject 
incidents, then in such a case the new law 
may be construed strictly, and only those 
new rights will be acquired which the 
law expressly gives or 


the ` 
to other: 


the custom pre-, 


sumes on points uncontradicted by evi- 
dence; when other incidents, not abso- 
lutely inconsistent with the right of. 


occupancy given by the law, are proved, ! 


then those incidents will continue attach- 
‘ed to the occupancy-tenure. 


We deal then, first, with the ordinary 
Occupancy-ryot, whose rent is not shown 
to be otherwise than an ordinary 
How 


tomary rent. 


value of the produce ? 


Ig seems to me to be certain that the: Khelat at 1} anna perrupee of the above 
, sum eet e N aa = 


customary rent represents the proportion 
of the protluce svhigh was 


' Chout at 3-r6ths per rupee 2 10 o 


H 


is that rent to be | ` S 
enhanced on account of increase in the’ Battaoneanna perrupee... 


l 
the ancient | 


paid in the places adjacent.” 


| 
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right of the ruling pdéwer; and that, if 
that rent be, as it were, resolved into its 
original elements, it will, whef expressed 


in money, increase with the increase in 
the value of the produce exactly in 
proportion to that increase. The old 


proportion of the produce, the right first 


of the Government and. afterwards of the 


zemindar, was in Bengal commuted into 
Pergunnah rates expressed in money. 
Those Pergunnah rates were in course of 
in a somewhat altered 
and became the modern “rates 
But still 
these modern customary rates of the 
present day are the direct descendants of 
the old rates expressed in the form of a 
proportion of the produce. So long as 
the grain rates were fron time to time 
converted into money, they rose in pro- 
poriion to the increase of value; and, 
since they have been permanently com- 


form, 


enhancement is anywhere to be found. 
Tne only other systematic mode of en- 
hancing the customary rates known to his- 


: tory also follows the method of proportion, 


viz., that by ‘“Abwabs,” or cesses, added 
to the “ Assal,” or original rates, in the 


Shape of a percentage or proportion, as 


clearly shown be Sir John Shore in the 
extract and example quoted from him by 


Harington, Vol. III., p. 435 :— 


e 

“At present there are many Abwabs 
or cesses collected distinct from the 
Nirikh, and not included in it, although 
they are levied 
it. The 
account 


in certain proportions to 
following abstract of a ryot’s 


will show the mode in which 


' this is done :— 


Rent of beegahs 7-12-7 of land , Rs. 14 0 8 o 
ABWABS OR CESSES Rs. A. Gs. Cs. 
o 














, Poolbundee 1 24th of the 
jumma a w 0 QO 7 2 
. Nuzzerana 1-12th ... ie I 2I5 0 
Manjan t-i2th w I 215 oO 
Foujdaree 1-16th ... w O14 15 o 
CuS- | Company’s Nuzzerana one 
month’s and a quarter’s 
rent i . 1700 
Ody o O 
8 12 2 
Total . 2212 Io 2 
22 I 2 
Total . 24 l4 12 0” 
D See 
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History and equity seem to me both 


' directly to point to the rule of propor- 


‘to one of two parties interested 


E ge 


tion, that is,tthat, as the value of produce 
increases, the rent should increase in the 
same proportion. 


As respects the other mode by which 
the whole increased value is added to the 
rent and given to the landlord (still deal- 
ing with the ordinary occupancy-ryot 
holding on a customary rent), it seems 
to me— 


first.—That it is inequitable to give 
in the 
soil the whole of any profit arising from 
it; and, second, that it is a variance with 
the old arrangement between the parties, 


and the old practice, and inconsistent 


with the nature of the customary rents. - 


Lhird.—This mode seems to me to 
necessitate the consideration of elements 
of calculation not contemplated by the 
law, and to become in practice impossible 
of application. In order to ascertain 
the comparative or proportional increase 
of value, it is not necessary to ascertain 
the actual gross produce of the land at 
either one period or the other, but only 
the relative value of the staple products 
at the two periods. Mere price currents, 
showing, e.g, the market price of rice 
at the different periods, are sufficient to 
show that the value of the produce of 
rice-fields has doubled (increase of pro- 
ductive pow@r not being alleged). But, 
to ascertain the absolute increase of the 
value of the gross produce, we must 
begin by ascertaining, not only the price 
current, but also the actual quantity 
produced. Nor is that enough. It is 
manifest that, with the general increase 
of prices, the cost of production will 
also ordinarily more or less increase (in 
fact, the food of men and cattle and 
many other things are directly affected 


by the same increase), and to give to 
the zemindar the whole increase in the 
gross value of the produce would be a 
great Hence every such cal- 
culation supposes that the cost of pro- 
duction at either period must also be cal- 
culated. This is introducing a new ele- 
ment not mentioned in the law, and it 
involves a much more difficult calculation, 
Such as was attempted in Hills’ case. 
I believe it to be beyond dispute that, in 
` 


injustice. 
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practice, it is wholly and absolutely im- 
possible for the Courts to arrive at a safe 


and correct result, showing the true rent 
and actual net increase of value by this 
process, It may in some places be pos- 
sible to ascertain marke'-rates of rent ; 
but to ascertain the true rent by the 


process indicated in Hills’ case is, I be- 


lieve, wholly impossible. 
I would therefore reject this mode as 
being—- 
1.—Not fair and equitable. 
2.—Contrary to custom and law. 
3.—Practically impossible. 


To return to the method of proportion. 
A subsidiary quesion has been a good 
deal argued, vz., whether, before apply- 


ing it, the cost of production should also 
be taken into consideration, 
the cost of production may nct always 
exactly follow the value of produce; that 
it may sometimes increase in a greater or 
less proportion relatively to the increase 
in the price of produce, or may remain 
stationary, 


It is said that 


Or decrease 
Or vice versd, 


when prices in- 


crease, The latter sup- 


position is not probable in this country, 


As has been said, many of the items 
which enter into the cost of production 
are identical with those which make up 
the value of products or very closely 
follow them; and some of the objections 
to dealing with this element have already 
been noticed. It may, however, be ad- 
mitted that, more or less, the increase 
in cost of production may somewhat 
vary from the ratio of increase of value 
of gross produce; and it might be the 
strictest theoretical equity to calculate 
first the net value of produce after de- 
ducting the cost of production, and then 
to apply the rule of proportion to this 
net value. 


I think, however, that the law gon- 
templates, as ground for increase of rent, 


the gross value of the prodfice, and not- 
the net value. The cost of production 
is not mentioned, and no increase of rent 
could be sought on the ground that the 
cost of production has decreased. That 
would be one of the accidents the ad- 
vantage of which is left to the ryot. e 


Then it is certain that, in the Original 
division of the prdduée en which the 
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customary rent is founded, no variation 
is allowed on account of variable cost of 
production. It is presumed that, in ‘a 
rough and general way, the value of 
produce and cost of- production sooner 
or later follow one another. In fact, 
originally, there was hardly any such 
distinction. No money calculation en- 
tered into the matter. The ruling power 
took its share of the produce; the ryot 
and his family and his cattle consumed 
their share, and paid out of it in grain 
the dues of the village carpenter and 
blacksmith and weaver. It is therefore 
only consistent in following out the old 
analogy to follow it out in the old way, 
not in a new way. However theoretically 
equitable, a calculation of the costs of 
production would in practice only intro- 
duce an element of confusion not con- 
templated by the law. As a decrease 
in the cost of production, the value of 
produce remaining stationary, would 
clearly, under the -law, as it stands, be 
the profit of the ryot, so if the rate of 
increase of some items of the cost of 
production somewhat lags behind, and 
is slower in attaining its maximum than 
the increase in market-value of produce, 
that also is an accident which the law 
and custom give in favour of the ryot. 
In the more improbable case in which 
the cost of production might increase in 
a greater ratio than the value of produce, 
that might be an accident against the 
ryot. But my own opinion is that, or- 
dinarily, this can happen only in countries 
where corn is largely imported, and that 
is certainly not likely to be the case in 
Bengal and the valley of the Ganges. 
In this country a great labour market has 
always greatly raised the price of grain ; 


witness much recent experience in many 
parts of India, And it may be observed, 
asea means of getting over any theore- 
tical difficulty arising on that score, that 
there is a.” singular difference between 
sections 17 and 18 of Act X., which 
can hardly be mere accident, vis, that, 
while section 17 strictly provides that 
there shall be no enhancement except 
on one of three specific grounds, section 
28, immediately following, merely de- 
clares certain grounds of abatement, 
but omits the words*’which would limit 
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all abatement tó thdse particular grounds. 
lt may be 
dent, an 
production, 


increase of cost of 
corresponding in- 


excessive 
without 


f 


| 


that if, by an extreme acci-' 


crease in prices, rendered the ryot’s rent, ` 


as adjusted by custom and proportion, 
permanently higher than the market- 
value, he might claim a reduced pottah 
on general grounds of fairness and equity. 
That, however, is beyond the present 


question; and it may be generally ob, 


served that, in dealing with customary 
rights, we can hardly strictly apply those 
rules of Political Economy which as- 
sume competition principles to the exclu- 
sion of custom and moral force. 


I think, then, that in the case of all 
occupancy-ryots holding on rents which 
may be presumed to be customary; or 
in regard to which no other established 
rule of enhancement can be shown, en- 
hancement sought on the ground of in- 
crease in the value of produce should be 
decreed: exactly in proportion as the 
current prices of the staple articles of 
produce yielded by the land have per- 
manently increased. The last adjust- 
ment by mutual consent must (in the 
absence of any special stipulation) be 
considered to have been at that time 
the fair and equitable rent by which both 
parties are bound. Either party may go 
so far back if he chooses, but no farther. 
The party coming into Cour’ must show 
the increase of price at the present period 
as compared to that period, or to a series 
of subsequent years. If subsequent years 
be taken, or the date of the last adjust- 
ment does not appear, the opposite party 
may carry his evidence as far back as he 
pleases, so that a last adjustment be not 
overstepped. The increase will be cal- 
culated on the average of a few years at 
the period farthest back (and consequent- 


ly nearest to the last adjustment) so shown 
as compared to the average of recent 
years. The officer making the calculation 
must, of course, be satisfied that there is a 
real increase in the value of the produce 
likely to be durable, and that the rise in 
prices is not the temporary result of bad 
harvests, an occasional extraordinary 
demand, or any such irregular cause. 


Of course, the whole of the above has re- 
ference to increase sought under clause 2 


d 
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‘section r7 only. "The old tule, that | they are, as it weré, incommensurate 
ryots holding for any reason (other than | quantities. This case has not yet been 
express anl binding stipulation of the! presented to us, and I understand that in 
zemindar) at rates below the customary; Bengal there is not the same rotation and 
rates, Can‘at any time be raised up to! variety of crops which we have in other 
those rates, is distinctly reenacted by | parts of the country. Rice land, I am 
clause 1; and exceptionally low rates can | told, usually remains rice land, till by arti- 
always be adjusted to the rates payable by | ficial means the character of the land 
the same class of ryots in places adjacent | itself is changed. The crop is not changed 
under that clause, independent of in-j without a change on the surface of the 
crease On account of increased value of | land by which it is removed into another 
produce. But if the adjacent rates have | class. If that be done by the root, the 
already been increased on account of; increased value of produce resulting is not 
increased value of produce, a double in-|a ground of enhancement of rent. But 
crease on that ground of course cannot! it may be necessary to meet the case of 
be had by taking advantage of the same, new or improved staples. It will gene- 
‘element under both clauses. | rally happen that the introduction on the 
‘There remains only the case where it'0!d ground of new staples, rendering it 
Ke happen that a contract under which | more valuable, will raise the value of the 


L 


the \ ryot holds, though so indefinite | Od staples in much the same proportion. 
de : For instance, the excessive rise in price 


By Tenet, EE OF holding: ae ner and consequent extension of cotton cul 
to detsat the claim to sight of occupanc | ven, eee i ` 
> paneys tivation in Western India has Jed to an 


still shåws that the rent was of a cus-' flee Ge ep ; f mn l h 
tomary rent, and supplies materials from | Q82 rise im the price of grain. in suc 
a case the increase of value caused by new 


which some rule of enhancement other 
; Staples may be measured by the increased 


than the customary rule can be found— BI" EG adsl But if thi 
e. g, when the pottah is for rates above the , Price Ot the oid staples. Dut if this can- 


customary rates, aud shows that it was| Ët be oe it is certainly the SE that 
based on some other calculation, or stipu- ` DIE and sugar-cane (as e example) are 
lates for renewal at market rates. On! !cOmmtensura'e things. Staples of great 
the zemindft’s proving such a case (and value, which owe most of their value to 
in such a case only), enhancement may | ‘he large expenditure of capital in their 


be decreed on the basis supplied by the cultivation, cannot be compared to those 
Wë pa | which a light cultivation obtains easily 
original contract, and not on the Custom. (rom the land. That is known and re- 


ary basis; provided only the case comes )cognized by all the revenue systems of 
within the terms of section 17 of Act | Native States, which are generally regu- 


: h lated in this respect by wonderfully correct 
X. as respects some ground of en ance- ` principles of Political Economy. Not 


ment, Low rents on special stipulations | only does the State proportion of different 
would first be adjusted under clause 1 by | crops 


vary according to the nature of 
raising them to the full local rates. 


the cultivation required, but in arid parts 
The only difficulty as regards the prac_|of the country irrigated crops of any 
‘tical working of the simple and direct | particular grain pay a smaller proportion 
rule of proportion would be the case in! than unirrigated crops of the same grain, l 
which the crops produced have been | because „2 greater proportiĝn of the for- 
wholly changed; where, for instance, some | mer is due to labour and capital. And 
new and valuable staple has been intro- | sugar-cane, cotton, vegetables, and such 
duced. It may be said, you may compare | valuable products always pay fixed money- 
rice with rice, or^Wwheat with wheat. Von: rates, so that the extra expenditure of 
may also compare two different staples, | capital is not taxed. When, then, new 
which, according to the old custom, were staples have been introduced, and no suf- 
divided in the same proportion; but! ficient measure can be derived’ from the 
you. cannot compare rice with sugar-cane;| increased value of ol staples, iff that case 
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only it may be necessary so far to deput 
from the direct proportion of current prices, 
and equitably to estimate, as best may 
be, the actual increase in the annual value 
of the land, increasing the rent in the pro- 
portion of that increase. lf such a case 
arises, the rule of proportion may, I think, 
jn some shape, s:ill b: applied. 

To sum up, the question principally 
argued before us seems to be simply this: 
“Are the z:mindirs absolute owners of 
the soil, and the ryots persons without any 
other right than one recently conferred 
upon them, to protect them against capri- 
cious ejectment, namely, a right of occu- 
pancy at full market or competition rents; 
or have the ryots also certain rights in the 
soil by Jaw, custom, and prescription ?” 


‘That question we are, without disagree- 
ment, disposed to answer by saying, “all 
occupancy ryots are not necessarily of one 
class. While some have high customary 
Tights, others may possibly be mere te- 
nants-at will recently converted into occu- 
pancy-ryots. The substantial difference 
is only as respects the our or ordinary 
presumption. 


The majority of the Court seem to be of 
opinion that a ryot who has held for 12 
years and upwards must be presumed to 
be a khood-kasht ryot, and entitled to the 
privileges of the “ khood-kasht” of the laws 
till the contrary is shown; and that if it 
be shown that the ryot has come jn at a 
date subsequent to the Permanent Settle- 
ment, still, if he came into the village as 
a khood-kasht or resident -ryot, or has 
held more than 12 years without any ex- 
press contract and at customary rates, he 


must be presumed to have acquired by 
consent, law, custom, and prescription the 
ordinary customary privileges in regard to 
the rate of rent. That custom traced to its 
origin gives us the rule of proportion. 


We are all again agreed that jf, in a 
possible case, a writen contract inconsist- 
ent with the customary rates, and a hold- 
` ing under that contract, be proved, effect 
imust be given to the contract, except so 
far as it is varied by the. strictest interpre- 
tatien of the provisions of Act X.*of 1859. 


- I would return to the Division Bench the 
‘answer proposed br Mf. Justice Trevor. 
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Justice Shumbhoonath Pundtt.—l 
agree with Mr. Justice Trevor, except 
with regard to certain. remafks in his 
judgment concerning sections 13 and 17 
of Act X. of 1859. Whatis written below 
relates to those sections’ and to matters 
which were discussed during and arise in 
the trial of this case, which are not noticed 
in detail by Mr. Justice Trevor, and which, 
I think, are nece:sary to be recorded 
to support the decision adopted by me, 
as well as to answer the arguments’ on 
the cpposite side, 


I have purposely avoided to write any- 
thing concerning the points of the case in 
which I agree with the other Judges, and 
regarding which they have 
borate and learned remarks. 


Szction 17 of Act X. of 189 provides 
that the rents paid by ryots having rights 
of occupancy without fixed rates cannot 
be enbanced except on the three follow- 
ing grounds :— 

rsti—That the rents paid by the ryots 
are below the rate paid by the same class 
of mots for similar lands in the neigh- 
bourhood having similar advantages. 


2ud,—That the value of the produce 
or the productive power of the lands has 
increased otherwise than by “the agency 
or at the expense of the ryot. 


gra.—-And that the Jands held by the 
ryot are proved on measurement to exceed 
the quantity for which rent was previ- 


Arr. 


An enhancement supposes ‘an existing 
rate or amount of rent to be increased, 


The last of the three grounds - men- 


Written ela- 


an a 


tioned above, properly speaking, is not one ` 


for enhancement, but only for adjustment 
of rents. The second might incluiea rise 
in the value of the produce or the pro- 


ductive powers of the land at the expense 
of the landlord. The first ground pre- 
supposes that the rents of the- generality 
of the neighbouring ryots have been pro- 
perly adjusted with reference to the sur- 
rounding causes, and have been brought 
up to the highest amount payable under 
the law. : 

In this part of the country the zemin- 
dars do not improve their estates by 
laying out any large amount of capital. in 

S ; 
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draining or otherwise improving the lands., months of the expiration of the year for 
In several localities they, however, ad- ‘which such rents are asked, 

vance seed®or money to their mots, build The demand, however, may also be 
and maintain some embankments, or dig: made at any time within three years from 
and keep clear and in a working order‘ the expiry of the year for which such 
certain Wwater-courses, Or prepare Some€|rents are claimed. Under séction 14 the 
wells. All these works and proceedings ryot may, immediately after the service 
generally are such matters of necessity | of notice, contest the validity of this de- 
that, without them, it would be impossible) mand by a suit without waiting for a 


for the ryots to make any profitable culti- | claim at the enhanced rates being brought 


vation. When the law speaks of an in- 
crease in the value of the produce or the 
productive powers of the soil at the ex- 
pense of the zemindars if it is included in 
section 17, generally it must mean to re- 
fer to expenses like those mentioned 
above, and not of any greater magni:ude. 


-Section 18 provides that a ryot having 
a right of occupancy can ask for an 
abatement of his rents on the ground of 
diminution by diluvion or otherwise, or 
decrease in the value of the produce or 
of the productive power of the land, or 
on the ground of the lands being, on 
measurement, found to be less than the 
quantity for which he was paying rents. 
Whether he can ask for an abatement also 
upon any other ground is not intended to 
be decided by this section. It is, how- 
ever, clear, that the list given above is 
- almost exhaustive of all the reasonable 
grounds for abatement. Any decrease 
in the costs of production not being made 
a ground for enhancement, an increase in 
the same would not be a just giound for 
an abatement, 


Section 13 provides that under-tenants 
or ryots who hold or 
written 


cultivate without 
engagements, or under written 
engagements not specifying the period of 
such engagements, or whose engagements 
have expired or have become cancelled 
in consequence of the sale for arrears of 
rent or revenue of the tenure of the es- 
tate in which the lands held or cultivated 
by them are situated, and which have not 
been renewed, shall not be liable to pay 
rents at an enhanced rate, unless notice be 
issued before 
year for which the enhanced rates may be 
asked. Under the proviso recorded at 
the end of section 32, a suit for such en- 
‘hanced rates may be instituted after three 
NW 


the commencement of the 


against him by the landlord. 


, Section 23, clause. 1 speaks of suits to 
i obtain kubooleuts and pottahs, and to fix 
ithe rates at which the rents are to be 
| paid Section 76 enacts that when a ryot 
| having a right ‘of occupancy demands a 
| pottah, and there is any difference regard- 
ling the terms, the Collector has to fix the 

rents and the term of the lease, which 

latter, however, in estates permanently 
i settled, is not to exceed 10 years. 


| The expiry of the term does not ne- 
,cessarily terminate the tenancy of the 
‘ryot. The term fixed is the period dur- 
ing which the rent is to be paid at the 
-rate mentioned in the pottah. When 
from any ryot, having a right of occu- 
pancy without any fixed rates of rent, a 
kubooleut is asked by the landlord, and a 
decree is given for the execution of the 
.same, the terms of the deed as fixed by 
ithe Court cannot, speaking technically, 
"be operative beyond a year. In the case, 
| however, of a pottah being asked by such 
a ryot, the Collector can fix for it a pe- 
riod extending beyond a year, and during 
this term the landlord has no right to en- 


Per- 
| haps the ryot also cannot sue during the 
| existence of 


hance upon any ground whatsoever. 


this term for an abatement 
' except in cases of diluvion. It may, how- 
‘ever, be observed here that the ryot has 
relinquishing his 
‘lease by giving no.ice at the end of the 
"year after which (see sectfon 19) he in- 


‘always the liberty of 


! tends to give up his lease. 


Section 5 provides that, in case of dis- 
putes, the rents previously paid by a ryot 
having a right of occupancy without any 
fixed rates of rents are to be considered 
fair and equitable, unless the contrary be 
shown “in a suit under the provisions of 
the Act.” j 
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It follows from this that, in a case fori section 17 by simply asking for a kuboo- 
enhancement under the second head of | leut when his real intent is to ask an 
the second ground mentioned in section! enhanced rate of rents. Tife landlord 
17, the landlord and the Coutt must as-| may, both when there was and when there . 
sume the rents previously paid to be fair: was not a kubooleut before, ask for an 
and equitable, and that the landlord, when enhanced rate under section 17, and at the 
he wants to disturb them, must proceed 'same time ask also for a kubooleut at the 
under the first ground for enhancement. i enhanced rate sued fore by him, but that 

The right to ask for a kubooleut mer- | will not give him any right to ask for a 
tioned in section 23, against the tenants | general adjustment even of the old rents, 
and ryots independent of any enhanced | ard to pass over the restrictions imposed 
rates of rents, is necessarily confined to | by sections 17 and 13. 
cases where there is no written engagement,: When, however, a kubooleut may be 
or where, by operation of law or time, | asked (irrespective of any right to enhance) 
the former pottah has become cancelled, | if the case requires a settlement of the 
or, owing to a division of he estate, it has | rates, they are to be fixed according 
become necessary to ask for a kubooleut| to the prevailing rates of similar lands in 
from the ryot who by his former engage- | the neighbourhood; and where the rates 
ments was bound to pay rents to other | are already fixed, the amount of rent to be 
parties than the person now entitled to] inserted in the kubooleut is to be summed 
demand the same. Those who merely | up at that rate upon the quantity of the 
succeed to the former landlord, either by | land which, after investigation, may be 
inheritance or as purchasers or assignees, | found to exist, or found to be liable to 
have no right to ask for a fresh kubooleut, pay rents. It is therefore manifest that 


The kubooleut may also be asked in|i® ordinary cases for kubooleuts, and 
cases of a permanent tenure, when it may accordingly also in suits for pottahs, no 
have been originally given on condition of | duestion of enhancement or abatement can 
settling the amount of rents with reference | Pe allowed to be raised. If, however, when 
to a measurement to be made at some the value of the produce of the lands of his 


future date, or with regard to the quanti- ryot may have risen, the landlord sues for 
ties to be cultivated within a certain | 4 Kubooleut fixing and determining the 
period. In these cases the rates of rents | fates of rent to be paid by the tenant, he 
are settled before, and the necessity for | 4% ask only for a kubooleut, and the rents 
demanding kubooleuts through Courts | 9 be fixed must necessarily irf€lude the 
arises afterwards from disputes regarding share of the enhanced value. If the rents 
the quantity by measurement, or concern. | i@ the neighbourhood have already adjust- 
ing the quality Gr the condition of the lands, | €d themselves with reference to the alter- 


In these cases, generally, a mere amulna- ed state of things, the rents to be paid will 
mah is given at first, or some deed execut- Pe fixed with reference to those prevailing 
ed providing for the future exchange of ; fates. If the rents have not so adjusted 
the pottah and kubooleuts after a certain | themselves, the rates prevailing before the 
period. Even by the Sale Law of 1859, rise in the value of the produce is first to 
ryots having a right of occupancy (section Pe found out, then the share of the en- 
37 off Act XI. of 1859) are not liable to; Hanced value is to be added to it, and the 
pay any indefigite and unlimited amount ‘total of both will represent the proper rent. 


that may be asked. It is, therefore, evi-| If it be held that objection against the 
dent that, in all cases purely for kuboo- | fairness of the old rates can be raised in 
leuts, either the rates are fixed, or are sim-|all cases for kubooleuts and pottahs, the 
ply required to be fixed by reference to| double process mentioned above must be 
some standard, vz, the nirikh of the Per- | adopted in these suits also. 

gunnah, or the prevailing TaseS of the| , 
neighbourhood. No landlord can 
allowed to, ‘ignore othe. | provisions 








The object of the law, however, appears 
be | to keep all cases under one right quite se- 
of | parate from others involving other rights. 
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In the present cas:, owing to a rise in} 
the value of the produce upon the rents 
previously paid by the tenant, an enhance- 
ment is asked. It is, therefore, a case for 
enhancement, and not simply for a kuboo- | 
leut, though a kubooleut is demanded by i 
the plaint, It is true that a case Tor 
enhancement must be for the rents of pasz! 
years, and in this case a kabooleut is asked 
for three years, and these are partly in , 
future, still the fact of the insertion of | 
this prayer cannot be allowed to alter the, 
real merits of the claim. As the tenant ' 


had not given a kubooleut before, if the į 
landlord had sud “that the ryot has not: 
given me a kubooleut, that I have offered | 
him a pottah, that I want a kubooleut | 
accordingly,” 
ground o! a rise in the value of the pro- | 
duce, been made of any right to ask for | 
an enhanced rate (equal to that paid by | 


the general'ty of ryots for similar lands | 


before the rise in the value), it may E 


been a case for a kubooleut fixing the 
rents, The prayer to ask a kubooleut for 
three years is redundant, as no order 
fixing the rates for three years can be 
granted by the Court at the suit of the 
landiord. For a suit like this, where vir- 
tually an additional rent is asked upon 
the second*ground mentioned in section 
17, issue of notice under section 13 before 
the beginning of the year for which 
the enhameed rent is asked, is essentially 


necessary; but as no objection regarding 
the non-service of such a notice is taken by 
the tenant, it may be supposed that one 
was issued as required by the law. In all 
such cases the adjustment for one year is 
practically an adjustment for an indefi- 
nite period, wz., up to the time that any 
cause does not arise for a further enhance- 
ment or for abatement. Most of the 
ryots throughout Bengal hold without 
pottahs, and have seldom given kuboo- 
leuts; yet the rents payable by them are 
known to the parties concerned, and are 
evident from papers produced when dis- 
putes arise. 


In the present case it is admitted that 
the value of the produce has risen with- 
out the agency of either the landlord or of 
the tenant, merely by a general rise in the 
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value of th: produce, owing either to an 
increase in the demand or a general rise in 
the price by a greater influx of gold in the 
country. 


In orler to find out what ts the proper 
rent according to the rules laid down by 
political economists, we must find ont, 
first, the average yield of a stated quantity, 
say a beegah. To find this, we have to 
ascertain the yield of the different crops 
from several separate and similar parcels 
of the land, at least in the year for which 
the enhanced rate is demanded, as well as 
for one or several years preceding that rise. 
We have then to find out the average 
value both of the increased and of the 
former products. This must be done by 
reference to sales made by more than one 
person of their several products during the 
two periods. We have afterwards, by a 
most tedious and complicate calculation, 
involving the consideration of numerous 
items, to fix the average cost of these pro- 
ducts. In order to calculate this average 
of costs, we must not only find the value of 
several things, but also, by some arbitrary 
mode of calculation, the exact amount 
of those items that are necessaty to pro- 
duce the average of any particular produce 
per beegah. The calculation of all these 
averages must,. therefore, for the sake of 
this average of costs, be made by taking 
into consideration the amount of lands 
likely to be cultivated by some limited 
standard, as a couple of bullocks and a 
plough. Now each ryot does not hold an 
equal quantity, or exactly sufficient for 
one or more ploughs. The necessary 
things must be purchased, and the bul- 


locks fed even when the lands held by a 
ryot may not exactly be sufficient for one 
or more pairs of bullocks. The labours of 
the husbandman must be entirely devoted 
to the looking after his field, even ifeit be 
composed of beegahs less i 





number than 
the. quantity fixed for one plough. It 
quite clear that, owing to the difference in 
the quantities of land held by different 
ryots, the calculation of the general aver- 
age by those rules and such standards 
cannot be expected to be fair and equi- 
table to all the ryots. It may be favéur- 
able to some, and must be the contrary 
to others. ‘The “ average® quantity of the 
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seeds, of manure, or even of the labour per 
beegah, may not be open to the same 
objection. The exact quantity of these 
may be fairly discovered by’ a calcula- 
tion on the principle of averages; but 
the calculation of the average of many 
other items must be wrong from the very 
nature of those items; and if thoSe aver- 
ages are defectively fixed, the result will 


tell against the correctness of the average ` 
of the increase ia the value of the pro-. 


duce found by this process. 


It is only after these perplexing, tedi- 
ous, and almost impracticable calcula- 
tions that an average of the increase per 
beegah can be found either in the price 
of the produce or the productive powers 
of the land. In such a calculation, cor- 
rectness is out of all question. 

It was for this cause of impracticability 
of arriving in this country at any correct 
result, that Government, by section 2, 


Regulation XIX. of 1833, modified that, 
portion of Regulation VII. of 1822, which. 


provided rules for assessment upon this 


The cost of production being further un- 
der the control of the ryot, he cannot, 
when he is entitled to a deduction of them 


in any account fixing his rent, be expect- 
ed to exercise any attempt to reduce these : 


He 


expenses by any device or discovery. 
de 


knows he will get these expenses 


ducted, and so does not care what they | 


are in amount. Further, knowing that 
he is not to participate in any part of the 


increased profits, he, as a general rule, 
may rather be tempted to spend more 


than the sum he would have spent, if, in- ' 


duced by hope of purticipation in the pro 
fits, he might be led to adopt many mea- 
sures of economy, 


The calculation according to the rules ` 
of Political Ecqnomy may be adopted when '! 
_ the rents are not limited by ang: custom, 
a and is adapted to a country where people, : 


for want of opportunities for laying out 
their capital, look to the cultivation of 
land as means of realizing something for 
maintaining themselves and their families 
an@ for increasing their wealth. Agricul- 
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value of the produce "of lands, the same 
causes which have brought about this state 
of things must have raised the value of 
many other things likely to be required 
by the cultivator of the lands Besides, 
the very produce of the fields is as 
much necessary to the ryot as to other 
people. ° 

If the value of money has thus virtu- 
ally diminished, it is quite apparent that 
if no more than the former amount of 


. profits is given to the ryot, when an en- 


hancement is to be made on account of the 
increased value of the produce, this amount 
will not now represent the exact value of 
the money originally reserved to the te- 
nant. It may be said that one-half of a 


. smaller sum may be a fair share of a te- 


nant in one state of things, but the same 
portion out of a much larger amount might 
in another state of things not necessari- 
ly be so; but in answer to this it is to 
be kept in mind that when civilization 
and wealth increase, and are more dif 
fused, many things which were Juxuries 
sure to become necessaries 
even to the tyot and his family; and 
under such a state of things, he must now 
have a larger amount than he had before, 
unless it is intended that he is to be re- 
duced to a state of comparafively great- 
er wretchedness and _ desiitution than 
he had the misfortune to be in before, 


Generally speaking, the rise fh the va- 
lue of the produce is not the effect of ex- 
penses incurred by the landlords. In 


_cases, however, of the rise of the produc- 


tive powers of the soil, such expenses 
may have- materially contributed to bring 


about the increased productive powers. 


In Bengal an advance by a landlord to 


‘improve his estate is a thing unfortunately 


a mere contingency written in the books 
of laws, but not yet practically realized. 
Even in cases where the rise in the produc- 
tive powers or the rise in the value of the 
produce may have been the effect of some 


i expense by the landlord, the law does not 


appear to enact that the whole of the 
increase must be given to the landlord. 
It may fairly be supposed that in such 


, e , , 
ture here is no part of any commercial in- ' cases the landlord, besides the old rent, is 


© e 
vestment, Wher there is a rise in the 


justly entitled to the market rate of inter- 
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est upon the capital laid out by him, and 
if anything still remains of the increased 
value, it is eft to the Courts of Justice to 
determine what are the fair and equitable 
proportions in which this balance is to be 
divided between the tenant and the land- 
lord, If in such cases the entire increased 
amount of profit is not awarded by law to 
the landlord, it must be clear that it was 
the intention of the law-makers to leave 
to the said landlord the entire increase, 
where the rise in the value is as much 
unconnected with him as with the ten 
ant. The mot as a party connected with 
the land has some right, irrespective of his 
former position, to receive some portion of 
this increase as the holder of the land, 
and the party who raises and sells the 
quantity of the produce which fetches the 
present higher value. Fair and equitable 
rates required to be fixed by a Court of 
Justice, and especially with reference to 
the known and established rights of ten- 
ants in the country, must mean something 
different from the highest rents which can 
be procured by putung up the farming of 
the lands to competition. The simplicity 
of the rule of proportion, its pliability to 
be adapted in many other cases than the 
one now before us, and the fact of its nat 
being opposed to the principles which 
appear to have generally guided the fixing 
of rents throughout the country, have in- 
duced m&®to adopt it. 


It cannot be said that the law has said 
in so many words that this rule of 
proportion should be observed. In adopt- 


ing the rule of proportion, we are not 
obliged to make any difficult enquiries. 
The old rent is: always shown, and the 
particulars of the increase itself must be 
supplied by the landlord to start his case. 
Fie proves that a maund of a certain pro- 
duce of the land fetched one rupee before, 
but that since so many years, the price in- 
creasing, it now fetches from such a time 
Rs. 2 per maund. The value of agricul- 
tural produce is g thing almost within the 
personal knowledge of the generality of 
the villagers, and there are various satis- 
factory records showing what it was for 
several years past. We have but jo find 
out the average produce of the present 


N 
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time. The quantity of the produce in all 
such cases of enhancement upon the 
ground of the increase in value is assum- 
ed, on both sides, to have been the same 
before as it is at present. 


The landlord is not likely to be a loser 
when he gets his-rents in the same pro- 
portion that he got them before, and the 
ryot cannot, in any way, be said to en- 
croach upon the rights of his zemindar 
when he is allowed to retain (for his costs 
and his share of the profits) only the share 
that he received before. It is quite with- 
in the power of the tenant to give satis- 
factory evidence of the quantity produced. 
The value of this quantity according to 
the old price being easily calculated, we 
discover by calculation the proportion that 
the former rent bore to the amount of that 
value, and by subtracting this value from 
the amount found by calculation to re- 
present the present value, we at once find 
the amount of the increase in the value. 
Then we have to give to the landlord out 
of the present value the same proportion 
which his former rent bore to the former 
value. It was within the power of the land- 
lord to have raised the former rents before 
the increase, if the former rates were from 
any cause lower than those paid by others 
of the same class in the vicinity for similar 
lands. When further increase of value 
lakes place from time to time, the adjust- 
ment on the rule of proportion will not 


become the less fair and equitable, because 
in amount a larger sum is left to the reot, 
His gains relatively and proportionately 
with those of his landlord have not risen, 
though, as compared with his former share, 
the amount of the present share may ap- 
pear to be larger. This rule of proportion 
is not likely, on the ground of the calcula- 
tion being made onthe gross, and mot on 
the net value of the produce, to be injurious 
to the bandlord. It is not likely to be so to 
the tenant, except when the rise in the 
costs of production may exceed the pro- 
portionate rise in the value of the produce. 
This is not, however, likely to happen at 
all, It is not onty an extreme and impro- 
bable but almost an impossible case. Pf it 
can be supposed that a rise in the value of 
the produce, much Denedth the proportion 
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of the rise in the costs of production, or a, other syots, who formerly and without 
rise in the first without any rise in the | that enactment might, perhaps, not have 
other, are cases any way possible, leave | been entitled to the same by fhe common 


may be granted in any of (ebe cases to, usage and custom of the country. 
the mot or the landlord, as the case may; ‘These points appear to me to have. 


be, to make special application to the | been set out in the judgment 1 allude to, 


effect that the proportion of the profits for! a: such length, and to be supported by 
him of the increased valuation should be | such arguments, reasons, and authorities, 


divided with reference to the value of the | that it is not necessaty for me to attempt 


net and not the gross produce. to go over the same ground again. The 
Mr, Fustice Seton-Karr.—After ample | same views are further established by 
time for consideration, I concur in the|the judgment which Mr. Justice Camp- 
answer which it is proposed to send to} bell has written at considerable length 
the Division Court. That answer is con-| and with great force. I have therefore’ 
tained in the elaborate and clear judg-|only to add some 'remarks on the three 
ment of Mr. Justice Trevor, which seems | several principles, according to which it 
to me conclusively to establish the fol- |; has been suggested for the one side or 
lowing points, and that, by a reference} the other that rent ought to be enhanced 
to the whole course of Jegislation on this! by zemindars, and that Courts of Law 
important subject, from 1793 downwards, | ought to decree enhancement. i 


as well as to facts disclosed by Indian) The first is the principle of competition. 
History. At the time when the rent question was 

1. Neither by Hindu, by Mahomedan,! argued before the whole Court at great 
or by Regulation Law, was any absolute! length and with consummate ability on 
right of property in land vested in the} both sides, one of the learned Counsel, 
zemindar to the exclusion of all other’ as I understood him, expressly abandon- 
rights; nor was any absolute estate, as we!ed the theory of competition, although 
understand the same in England, created Mr. Doyne did contend for the adoption , 


in favour of that class of persons. The| nd soundness of this principle. But I 


ryot has by custom, as well as by law, | do not understand that any ene of my. 


e ma “ beneficial interest | 
voat- we may temm a S | learned colleagues looks with favour on 


in the soil.” , r 
, i ' this proposal either, as warranted by the 
2. The Decennial Settlement, while! law and custom of the countfy, or as 


enhancing the status and fixing the rights | eyen calculated to effect a settlement of 
of the zemindars, did not intend to alter, | the rent difficulties. On the legal aspect 
and did not alter, the Common Law of the of the principle, it must be conceded 
country, with regard to ryotty tenures; | that it is one applicable to English land- 
khood-kasht ryots, whose tenures Com. 1 lords and English tenants, and that it 
menced at, or subsequently to, the Decen- 1 has been with them adopted, as the feudal 
nial Settlement, were still entitled to hold system passed away, from the considera- 
such tenures either at the Pergunnah | tion that an English land-owner has now 
rates, or, what is the same thing, at rates | complete and absolute right in his 
payable for lands of a similar description | 1 a: sand: can deal with “tle asmee as he 











in the neighbourhood, would deal with any other article: or 
3. Pergunnal? or local rates Are per-! chattel over which he has entire and un- 
fectly capable of ascertainment. ‘controlled dominion. Still, not to say 


4. Such ryotty tenures and rights|that rents by custom, such as quit-rents 
being in existence all over the country, ` and fee-farms, do exist in some parts of 
though not very well defined, Act X. of Great Britain, and that CSN there, com- 
1859 fixed twelve years to be the limit, petition, though general, is not absolute- 
after which the right of ‘occupancy of an; ly universal, this said principle of com- 
ordinary resident, permanent, or khood-| petition is, I, do not hesitate’ to say, 
kasht ryot, could not be questioned, and | hitherto, practically and as a general rule, 
conferred the same rifht ‘of occupancy on unknown in India. We find no trace of 
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it in the works of Hindu or Mahomedan 
writers. It is never expressly sanction- 
ed, contenMlated, or cven ‘implied by 
any section of all the Regelations of 
Lord Cornwallis It is abhorrent to the 
temperament, social habits, and attach- 
ment to the soil which distinguish the 
agriculturists of India to an extent un- 
equalled by the agriculturis:s of any 
European Kingdom. If one or two in: 
stances can now be cited where zemin- 
dars, in the neighbourhoo1 of Calcutta or 
in some of the Metropolitan districts, 
have put up lands which have come into 
their own actual possession by death or 
desertion to competition, such partial ex- 
ceptions will only be a more convincing 
proof that ordinary rents all over the 
country were and are still regulated, 
‘not by competition, but by some other 
principle, Indeed, if the word competi- 
tion deserves to be applied at all to any 
dealings in respect of land, the term must 
mean, in India, competition by zemindars 
for ryots, and not by ryots for lands. | 
can ‘perfectly understand that a legisla- 
tor might think a system under which 
England has attained such an eminent de- 
gree of agricultural prosperity and ad- 
vancement, to be a system which will be- 
neft all countries and peoples, and that 
he might wish to introduce the same into 
the provinces of India. I say that I can 
perfectly «understand the feeling which 
would prompt such a cours2 of policy, 
though I might doubt the expediency of 
the measure when I considered the op- 


posite customs, in respect to the cultiva- 
tion of lands and the collection of rents, 
which had long been recognised and acted 
on; the traditions which are consecrated 
by ages; and the vast and almost irre- 
concilable differences of character 
feeling the European and the 
Asiatic races as dwellers in rural villages, 
and as tillers of the soil. But, under the 
peculiar circumstances of this country, 
we have, as Judges, to carry out the law 
with regard, not to what we might think 
the bst possible scheme for improving 
the various processes to agriculture, and 
for enabling men, fast to amass, and then 
to distribute wealth, but with regard to 
the wording and spirit of the be itself, 
Vol, H \ 
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and also with regard to the customs and 
habits of the people, where the Statute 
law is silent; and we are bound to take 
care that we do not sanction or introduce 
strange principles in the settlement of 
what is admitted to be a vexed and diffi- 
cult question, left designedly for the 
Courts of Law to settle as they best may. 
Finding, therefore, no trace of rents by 
competition either in the laws of 1793, or 
in the Act for the settlement of all 
questions between landholders and _ ryots 
known as Act X. of 1859, or in those 
customs and peculiarities which make up 
the Common Law of the country, and 
without which all Statute Laws are mere 
pieces of parchment, bearing indeed the 
stamp of the Legislature, but without 
vitality or effect, I am clearly of opinion, 
and so, I understand, are all my learned 


colleagues without exception, that what- 
ever rule may be taken to guide Law 
Courts in future in the enhancement of 


rents, that rule must and cannot be com- 
petition. 


Next, we come to the second priaciple 
proposed or suggested for our acceptance, 
as well as for the guidance of the Sub, 
ordinate Courts. And this I understand 
to be as follows :— 


In cases where rent is sought to be 
enhanced by reason of an increase in the 
value of the produce owing to a general 
tise of prices, and independent of the 
agency either of zemindar or ryot, the 
old rent is to be taken as the basis, but 
the whole of the profit, less the increase 
in the cost of production, is to be taken 
by or decreed to the zemindar, 


I have very fully considered this pro- 
posal, but must own that I am unable to 
find any one sound principle by which it 
could be supported, or any countenance 
for it either in thé previous history of the 
rent difficulty, or in the wording of Act 
X. of 1859, or lasily in the intention of 
the Legislature which enacted that law. 
In truth, it seems to me even less capable 
of support than the theory of rents by 
competition. Competition, if the laws 
were not pointedly opposed to that view 


of the subject, and if we had no clue*to 


the policy of the Hindu, the Mahomedan, 
or the British Governhhent* in former days, 
40. 
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might be plausibly and fairly supported 
by arguments to the effect that this 
principle was the best when the laws 
were silent on the subject: that accumu- 
lation of capital was admittedly produc- 
tive of great advantage to all countries: 
that there is no improvement to be 
looked for in agriculture from petty 
agriculturists or mere cultivators, or 
unless wea'th and means be massed in 
the hands of one individual: that only 
individuals possessed of such means and 
vested also with the exclusive dominion 
over the soil and with power to eject 
ryots and cancel leases, can benefit the 
general population: and that a system 
which has worked such wonders in Great 
Britain must imperatively produce the 
same effect in India, or wherever jt is 
fairly and fully ried. But the theory of 
the old rent as the basis (for it is not 
denied that there must be some existing 
basis on which to decree an enhancement), 
plus the increased value of the produce 
as the superstructure, cannot be support- 
ed by any such reasoning. If we still 
keep the old rent and add to it, we are 
dealing with what was notoriously fixed 
by the ancient custom of the country— 
that is, with cases in which landlord and 
tenant came to an understanding that 
they were to share in the profits of the 
soil without any thought of competition or 
rack-rent, and under an implied agree- 
ment and custom that if the ryot would 
take the land for so much, or would con- 
tinue to live on and cultivate his father’s 


holding, he should not be ejected so long 
as he paid his rent. We thus commence 
with a customary rent, and it seems to me 
therefore that enhancement ought to be 
decreed on somewhat the same principles 
as those by which the rent was orginally 
fixed» vzz., by custom, unless the law has 
laid down some other principle as our 
guide. Now, On what principle, e derived 
either from the Statute Law, or the Com- 
mon Law, is the whole of the increase, 
deducting the cost of production, to be 
handed over to the zemindar? It cannot be 
on- the presumption that the ryot origi- 
naMy received from the land what was just 
sufficient to’ repay him for his toil, to 


keep. alive’ his att, and to allow -him 
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seed sufficient for the next year’s harvest. 


This, we have seen, was not the principle 
on which rents wer: fixed ther before 
or after the Perpetual Settlement be- 
tween the zemindar and the ryots. 
Neither can it be on the special pro- 
viso that the zemindar has done sany- 
thing to improve the ‘land, for the law 
applicable to the very case which we are 
considering, expressly states that we are 
to provide for suits in which the increase 
is not owing to the agency either of the 
zemindar or of the ryot. Neither, again, 
can the proposed rule rest on any gene- 
ral argument drawn from the part which 
the zemindar takes in directing and aid- 
ing the agricultural operations of the cul- 
tivator. The zemindar, it is perfectly 
notorious, takes no part in controlling ‘or 
assisting the various processes of agricul- 
ture, for I do not consider the advance of 
Tuccavee for seed, made occasionally in 
frontier or jungly districts, as anything 
but partial exceptions not to be taken 
into account. He bears none of the 
risk. He supplies none of the capital. 
He makes no contribution to the ryot’s 
stock, and he is never anywhere charged 
with the erection or the repairs of the 
ryots’ houses, which do not belong to, 
and are never claimed bye him, but 
which are invariably removed by the 


ryot, when he changes his residence to 


some other village. | Nothiwe, then, 
which can be discovered in the familiar 
and social relations between the zemindar. 
and the ryot would seem to authorize 


us to say that, when the value of pro- 
increases by the sheer growth of 
the country in prosperity, by the intro- 
duction and extension of railways, by 
the rise in prices, by the general securi- 
ty of property, and by the gradual ex- 
pansion of civilisation, the ryot is to get 
nothing, and the zemindar is to’ take 
everything. That a reasonable share of 
the increase is to fall to the zemindar on 
account of. his increased expenses and 
his unquestioned positign and rights, is 
admitted, to make the division 
fair and equitable; but it must be so 
to both parties. And this requisition 
will be hardly satisfied by deducting in 


duce 


SO as 


the ryot’s favqur the mere increase of the- 
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cost of production. In many cases this 
may be much less than the increase in the 
value of fhe produce. And in all cases 
it will not amount to a recognition of 
the rights and position of the ryot. 


Can we, then, find any grounds for 
such a rule in the actual wording or in 
the presumed infent of the law? Surely, 
as far as mere words are concerned, we 
_ cannot. Had the Statute been intended 

thus to solve all our difficultics, nothing 
would have been more simple than to 
add a section to that effect. Instead of 
any such plain direction, we have the 
words “fair and equitable rates.” But 
what of fairness or of equity, it may be 
asked, can there be discerned in a system 
which would take away all the advan- 
tages of an increase, when there is an 
increase, from one person who bears the 
labour. of cultivation, the risk of the 
seasons, and the chances of the market, 
and would make over the same to another 
person who has no such burden and no 
such chances to bear? It may be a source of 
regret that the law did not lay down some 
more precise rule or formula than the 
words “ fair and equitable rates,” or even 
that the Courts of Justice are at all made 
the vehicle of expounding the Jaw in the 
Matter; bift, as we are bound to consider 
and decide the point, I do not see how 
we can give everything to the zemindar, 
if we Dës due attention to the ordinary 
meaning and import of language. 


So much, then, for the language of the 
law. Then can we, admitting the want 
of precision in the language of the sec- 
tion, support’ the above principle on 
what we may conceive to have been the 
intention of the Legislature? Now, the 


intent and scope of Act X. of 1859 was 
much canvassed before and at the time 
of its passing. The Legislature avowed- 
ly came forward to- fulfil the pledges of 
the Legislature of 1793, to repair its own 
unfortunate omissions, to supply what, 
owing to the neglect and apathy of the 
zemindars, had not been conferred on 
the ryot, and To place the whole of 
the relations between the two parties 
on a more satisfactory and equitable 
footing, — on a footing which should 
raise and elevate theryot, while it in no 


\ 


way impaired those substantial rights 
which Lord Cornwallis had guaranteed 
to, or had conferred on, the native gen- 
try of Bengal. Some of the men who 
passed that well-known Statute were men 
of intimate knowledge of the Revenue 
Laws, and of the habits of the people, 
and all were men distinguished by 
philanthropy, and by active sympathies 
for the general well-being of the people. 
Did they, then, deliberately sit down to 
enact a law which, on one of the most 
constant and fertile sources of dispute 
and disagreement, laid it down that the 
ryot, for whose interest the law was 
passed, was to derive no benefit from the 
general good government and increas- 
ed prosperity of the country, and that 
the zemindar, to whose neglect the law 
was in part owing, should derive all the 
benefit? I cannot gather from the debates 
that such was their intention, nor can I 
think any such ruling as that proposed 
for our acceptance would have receiv- 
ed their sanction, or would have been 
consistent with their notions of what is 
“fair and equitable.” We must constantly 
bear in mind that we are now sitting to 
carry out their intentions, and to apply, 
practically, in the contests between both 
parties, a rule which is to have equity 
and fairness to both for its base. Now, if 
the rent of the zemindar rises, without 
any effort on his part, in the proportion 
and scale on which it was originally fixed 
by the custom of the country and the 
consent of both parties, I do not think that 
it can be.said that it does not rise in fair- 
ness and equity as far as he is concerned. 


It follows, then, that I can discover no- 
thing to support this second principle of 
enhancing rents, either in the consistency 
and plausibility of the theory itself, or in 
the Common Law of the country, or in the 
relations in which the zemindar stands to 


the agriculturist,-or in the positive language 
and wording of the enactment, or in the 
supposed intentions by which the Members 
of the Legislature were actuated at the 
time. I must therefore reject the same 
as not implied or recognised by the customs 
of the country, and as not warranted by 
the laws of the State. 


In fact, this principle can be adopted 
only on the theory that no ryots, no 


80 Ad A e 


THE WEEKLY REPORTER. 


Së, æ 


Rulings. vol, I: 





Ordinary resident cultivators, mone, in 
fact, except khood kasht kudeemee ryots, 
or ryots who can prove thejr existence 
as far back as the Decennial Settlement, 
have any rights of occupancy, or had 
any, until Act X. conferred the same on 
them by its celebrated section 6. But 
the lengthy arguments in the case, and 


Mr. Justice Trevor’s judgment, as well |- 


as Mr. Campbell’s, and those of my 
colleagues which I have for the first 
time heard to-day, have clearly shown 


and have satisfied me that such is not 
the case, and indeed the theory with 
which I am dealing can only be support- 
ed by holding that the ordinary khood- 
kasht ryot wha came into existence after 
1793, in the spread of agriculture which 
marked the British Rule, is a mere ‘tiller 
of the ground, who has no permanent 
connection with or beneficial interest in 
the soil: that evictions and ejectments 
have been, not only occasionally avowed 


in legislative theory, but have been 
largely resorted to in practice: that 
between 1793 and 1859 the whole 


Common Law of the country has been 
obliterated, and the feelings and customs 
of the population from the highest to the 
lowest have been completely revolution- 
ized: and that the right of occupancy 
given by section -6 allows no ryot, ex- 
cept the class of kudeemee khood-kasht, 
anything but the preferential right to 
squat, and to accept, if not a mere rack- 
rent, at least a rent which practically ex- 
cludes him from all participation in the sur- 
rounding prosperity of the country, and 
reduces him to a dead and uniform level 
of risk and hard work, for the pure bene- 
fit of the zemindar, without ary prospect 
of amelioration or increase of his own. 


Not to go over the same ground of the 
Regulations and Acts unnecessarily, it 
may de stated with confidence that the 


-is the case. °Khood-kasht or «esident 


an interest in the land much beyond that 
of a mere day-labourer or of a person 
entitled to the wages and the enhanced 
cost of production. The Regulations and 
Acts, extending over a period of years, 
universally appeal to precedent, and 
nowhere actually annul or obliterate the 
sclemn pledges of 1793. ° 


Possibly, the Legislature, in seeking 
to repair neglect and omission, may have 
extended the privileges of occupancy at 
fair and equitable rates, to classes who 
otherwise would not have oltained it had 
things been left to themselves. Py- 
kasht tenants, and even mere squatters, 
may now, after 12 years, unless the 
zemindar be vigilant, claim rights of 
occupancy, which the Courts, interpret- 
ing Act X. of 1859, may be compelled to 
uphold in their favour. But we are not 
dealing with such a case in this instance, 
nor have tne generality of the cases that 
have come before the Court been of this 
kind. In nearly all cases, rights of 20 
and 30 years have been pleaded. In any 
view, We are to administer and not to 
alter the law, and we cannot take into 
our consideration any particulars in. 
which legislation perhaps went beyond 
that which popular custom and general 
practice would have warranted. 


Finding, then, the second theory to 
require for its support a state @f things 
other than exists and other than the 
Legislature has all along recognized, I 
come to the last rule, the rule of pro- 
portion. 


No via guaria is proposed, or even 
hinted at, for our acceptance. This rule 
of proportion, it seems to me, will com- 
bine many of the requisites for which 
we ought judicially to look, in laying 
down general principles, on which zemin- 


i dars can make, and Courts can enforce, 
| claims. 
reverse of all the above considerations|of ancient, 


It will proceed from the basis 
recognized, and universal 


custom, and it will adapt that ancient 


ryots from father to son were always |custom to a new, a higher, and an im- 


considered to have a right to remain on 
the land so long as they paid their rent. 
Customary rates and Pergunnah rates 
recur again and again in our legislation. 
The zemindar with all his powers and 
rights, ‘large as they no doubt are, is not 
an ‘absolute landholfer.” The ryot has 


proved state of things. It will be in 
strict conformity to what I understand 
to be the intention of the Legislature, 
and to what I think e.a just interpreta- 
tion of the words of Act X. It will 
depend on evidence, which, in most cases, 


will be ascertainable without extra: 


( | 
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ordinary difficulty, os. evidence as to 
what is the present price of various kinds 
of produce compared with the price of the 
same articles some ten, or twenty, Or 
thirty years ago. I believe that materials 
do exist for this enquiry, and that there 
are men in every Haut, Gunge, or Bazar in 
the country, who will supply such informa- 
tion. By eliminating all the cost of 
production, one additional source of con- 
fusion and intricacy will be removed, and 
all minute and almost impracticable en- 
quiries into wages, stock, profits, and the 
like, will be saved. Then, as regards the 
zemindars, it seems to me that such a 
plan will be equally “fair and equitable” 


to him. Without an additional anna 
of expenditure, without any increase of 
risk, or any new share of contingen- 


cies, he will be able to raise his rents, 
not merely to the level of local or Per- 
gunnah rates, but generally all over 
his zemindary, in proportion to his own 
naturally increasing expenses, and to the 
more substantial wealth and prosperity 
of the ryots of his estate. He will share, 
like others, in the advantages, as well as 
in the disadvantages, of a general rise of 
prices. There are no doubt cases in which 
it may be difficult to ascertain the old 
rates at which rents were fixed; and 
there may be others to which the proposed 
rule will not apply at all. In regard to 
the latter» Mr. Justice Trevor's judgment 
leaves the point open; and in regard to 


the former, all we can say is that there. 


is no rule that the wit of man can devise 
under the present state of the law, which 


may not be difficult of application on 
some occasions, or may not work hard- 
ship or apparent injustice on others, The 
worst that can be adduced against the 
proposed rule is that it may be un- 
equal, difficult of application, or uncer- 


Gin in effect. But what is certain, 
and the only thing that is certain at 
present, is, ‘that the rule in the case 


of Ishur Ghose has not only not fur- 
nished other zemindars and the subor- 
dinate Courts with an useful and avail- 
able precedent, but that after all the 
time, the toil, and the great learning 
that has been expended on that case, we 
are not told that it has even settled 
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the question finally between the actual 
parties to the suit. 


After this, I think we can have little 
hesitation in adopting the rule of pro- 
portion as our guide. There is, in fact, 
no other resource left. Other modes of 
adjustment have been successively cut 
away from under our feet, by a prepon- 
derance of argument, or by the sure 
test of experience. l admit that the 
Courts of this country are placed in this 
matter in a position which, it is not too 
much to say, resembles that of no other 
Courts in the world. If the principle of 
competition be anywhere fully establish- 
ed, the rents of lands are settled on the 
well-known maxims of Political Economy, 
demand and supply, and Law Courts have 
very little, if anything, to do with the 
decision of such questions. If the Legis- 
lature had laid down a distinct and detail- 
ed principle for regulating enhancement, 
then Courts would only have to apply 
that principle, as they would any other. 
But with us competition is a mere 
theory, and the law has failed to lay down 
a principle, except in vague and general 
language. We must remember, however, 
that zemindars have been accustomed to 
bring their cases of enhancement and of 
rents into our Courts from the earliest 
period of our rule, and that this system 


which forces them into Courts, and which 
thus contradicts all assumption of abso- 
lute and unqualified rights on their part, 
is no strange or novel system to them. 


We must, then, do the best tn our 
power, and by a resort to past custom, as 
well as by a consideration of the present 
circumstances of the time and country, 
and of the intent and language of the 
law, we must endeavour to discover some 
rule which shal] not be too cumbrous for 
the machinery at our disposal to work, 
which shall prove itself to be of general 
but not perhaps universal adaptation, 
which shall carry out the intentions of 
the Legislature, which shall be neither 
too much in advance nor too much behind 
the feelings of the age, and which shall 
be fair to the ryot, while it is not inequit- 
able tothe zemindar.* , : 
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The rule of proportion, as far as I can, Minute of Lérd Cornwallis, 3rd February 

- E SE) 1790. 

judge at present, seems to me to combine | Despatch of Court of Directors, 19th Sep- 

all these requisites; and, in any view of! tember 1792. e 

the case, to come closer to the mark and | ae pla 1812, pages 16, 19, 20, Ge 206, 

: 475, and para. 370. ` 

to interpret the enactment better, than | S. D. A. Reports, 1855, rith July, page 

any other rule which has either been dis- ! 3573 1856, 16th May, page 443. 

cussed in theory, or been tried in prac- | Marshals Reports, 11th November 1862, 

e page 379. 

tice. | Weekly Reporter (Sutherland), 1864, May 


I would therefore transmit to the Divi-! 14th, September 14th, November 26th, 
sion Court, and as a consequence to allj ane December ang: 
the subordinate Courts, the answer pro-| Mr. Justice Kemp.—As considerable 
posed by Mr. Justice Trevor, with which 


difference of opinion exists as to the 
answer I hereby intimate my entire con- | principles upon which suits for enhance- 
currence, so that the various classes of 


ment of rent brought by a landlord 
subordinate Judges may know in what | 48@!nst a DO having a right of occu- 
particular decision they are to find the law 





pancy, on the ground that the value of 

the produce has increased otherwise than 

of the majority of the Court. In support |by the agency or at the expense of the 

of that judgment, and with regard to bel UO, are to be determined, and as thére 

mie i appear to be conflicting decisions upon 

principles laid before us, I have thought | the subject, the question has been refer- 

it expedient separately to record my own] req for the decision of a Bench consist- 
reasons. I may add, after this consider- | ing of all the Judges of this Court. 

ation of the case judicially, that, without; A preliminary question was raised and 

any extravagant expectations that such |@tgued with reference to the wording of 

d o A f all the difficulties | SEOUOn 6, Act X. of 1859, whether the 

a ruling will dispose Of ail the diliculties | section is to be construed retrospectively 

as to rents all over the Lower Provinces, | or prospectively. 

The section runs thus: “Every ryot 

who has cultivated or held „land for a 

period of 12 years has a right of occu- 


pancy in the land so cultivated or held 
by him, whether it be held „under a 


I entertain a hope that it will go some 
way to decide matters, that it will be 
capable of adaptation to the general 
circumstances of the country, that it will 
tend to bring the interests of both parties | pottah or not, so long as he pays the rent 
closer together, and that it will bej|payable on account of the same, but this 
welcomed as a relief by the ryots, and |tule does not apply to khamar, neej-jote, 
perhaps even as a boon by some of the|or seer land belonging to the proprietor 
zemindars. of the estate or tenure, and let by him on 


Note.—l append a List of the Laws, the Cases, lease for a term or year by year, nor (as 


and the Books, quoted in the course of argument respects the actual cultivator) to lands - 
in this lengthy and important case. 


Regulations 1. and Il. of 1793. sub-let for a term or year by year, by a 
wé VIII. of ditto, section 6, clause havi i f : 
2; sections SI, 55, 56, and 66, ryot having a right of occupancy. The 
Regulation XIX. of ditto. : 
re SUN. of ditto, section €: holding of the. father or other person 
» IVe. of 1794. i from whom a ryot inherits, shall be 
e L.eand LI, of 1795, section 10. : 
au Moo EE deemed to be the holding of the ryot 
, of 1803. ee : j i 
as V. of 1812, SE 6 and 7. within the meaning of this section.’ 
Gg IV. of 1805, section 7. ; SCH ; 
a VIL. of 1819. On this point I give my opinion with 
. Of ISIO, 5 
fe XI. of 1822, section 32. much diffidence. I wold observe that, 
Act XII. of 1841, section 28. Bé 
, Lat 1845, section 26. . though it is generally true that a Statute 
vu X. of 1859, sections 3, 4, 5, 0, 13, 17. shall not be so construed as to operate 


eHarington’s Analysis, Vol. lII., pages t83- l ise 
188. retrospectively, still if the words are. plain 
Harington’s Analysis, Vol. IIL, pages 


228, x e 
231, 239) 235» 309: AM. 436, 460, and 481. and manifest, and can have no meaning 


e 


( , 
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unless such a construction be adopted,{ It appears to me to be unnecessary to 


the Court is bound to give effect to them | record an opinion at any length upon 
notwithstanding any particular hardship, ` the vexed , question of the rights and 
inconvenience, or detriment which may ` s/a/us of the ryot at the time of the Per- 
be thereby occasioned. It appears to me | petual Settlement and subsequent thereto 
that the words used by the Legislature | up to the passing of A@ X. of 1859, in- 
in the said section will admit of no other; asmuch as that enactment has defi- 
reasonable interpretation than that the! nitely declared what the rights of the 
Legislature intended them to be constru-;ryots are. I shall content myself with 
ed retrospectively, , briefly stating that, in my opinion, prior 

As to the principle upon which suits; '0 the Perpetual Settlement, the zemin- 
for enhancement of rent against a ryot|4ars possessed no absolute or proprietary 
with a right of occupancy are to be de-| title in the soil, that such title was for 
termined, I am of opinion that the jumma | the first time and gratuitously vested in 
hitherto paid by the tenant must be|them by the British Government. The 
presumed to be fair and equitable, and |name of zemindar was, wholly unknown 
that it cannot be enhanced unless the (Io the Hindoos, and was borrowed, toge- 
landlord upon whom the onus lies can ‘her with the office, from Mahomedan 


prove that, under some one of the grounds | institutions. Daring the Hindoo Admi- 
laid down in section 17 of Act X. of nistration, the ryot was the real proprie- 


ment. text of Menu, “is the property of him 


es who first cleared and tilled it.” 
Much has been said in the course of S 
this protracted argument on the subject} The zemindars under the Mahomedan 


of the sfa/us of the ryot prior to the | Government were mere contractors, col- 


enactment of Act X. of 1859. It hasļlectors, or farmers of the revenue, re- 
been contended by the learned Counsel jCeiving a percentage for their trouble 
for the zemindars that, previous to the | 29d responsibility, and small grants of 
aforesaid enactment, the only vote who land in the shape of nankar or chakeran 
had any rights of occupancy at all were |for their subsistence. I am further of 
the kudeemee khood-kasht ryots, or their | Opinion that the settlement was originally 
descendants; and that, with the exception | Made with the ryots, the Sovereign re- 
of tenants of that class, all other tenants | Ceiving a portion of the crop either in 
whose tenures were either created at|kind or in money, and the mo the 
some time subsequent to the Perpetualj remainder; what this portion was is vari- 
Settlement, as well as those who, to use ously stated by different authorities, but 


this much is abundantly clear, that the 
the words of the learned Counsel, Mr, “asul jummabundee” was based upon a 


Doyne, are the mere creatures of Act X.,| rule of proportion and on custom, and 
are mere tenants at-will, liable to eject- ; mot fixed by competition, and that as long 
ment at the caprice of the zemindar, un-|@5 the ryot paid the assessment fixed, or 
was willing to do so, he was not liable to 


ejectment. 





— ee 


less they pay the highest rate of rent 
which can be obtained by competition, 
On the other hand, it was argued by the 
pleader for the ryots, Baboo Dwarkanath 
Mitter, who conducted their case with 
very great ability, that both previous to! expressly reserved, and the framers of 
and subsequent to the Perpeual Settle- |the Perpetual Settlement distinctly inti- 
ment, indeed up to the passing of Act X,|mated to the zemindars that the Govern- 
no ryot of any description or class could ment reserved to itself the power of en- 
be ejected as long as he paid his rent acting such Regulations as it might deem 
according to the Pergunnah rates, or, in | necessary and proper for the protectiom of 
the absence of such rates, according to |the ryots and other cultivators of the soil, 
customary and preyailing rates, : and that no. zemifidar or other ‘actual pro- 


| W 


When the proprietary title in the soil 
was vested in the zémindars by the British 
Government, the rights oe ryots were 


a EEN 
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prietor of the land would be entitled on 
that account to make any objection to 
the fixed assessment which they had re- 
spectively agreed to pay. (See clause 
1, section 8, Regulation I. of 1793.) 


The Hon’ble Court of Directors, in 
their Minute conveying their sanction to 
the Permanent Settlement with the ze- 
mindars, remarked—‘ We expressly re- 
serve the right, which clearly belongs to 
us as Sovereigns, of zzerposing our au- 
thority in making from time to time all 
such regulations as may be necessary to 
prevent the (vos being improperly dis- 
turbed in their possession, or loaded with 
unwarrantable exactions, such interposi- 
tion being clearly consistent with the 
practice of the Mogul Government, un- 
der which it appeared to be a general 
maxim that the ¢mmediale cullivator of 
the soil duly paying his rent should not 
be dispossessed of the land which he occu- 
pies.” (See page 189, Volume II., Har- 
ington’s Analysis. 

In the Minute recorded by the Marquis 
of Cornwallis on the 3rd of February 
1790, His Lordship observed “that, 
every beegah of land cultivated by the 
ryots must have been cultivated by an 
express or implied engagement, that a Cer ` 
tain sum should be paid for each beegah 
and no more, and that the rents of an. 
estate can only be raised by inducing 
the ryots to cultivate the more valuable. 
articles of produce, or by clearing the 
extensive tracts of waste land which are 
to be found in almost every zemindaree ' 
in Bengal.” In another part of the same: 
Minute are the following remarks; : 
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From these remarks, it appears to me 


‘clear that His Lordship was sensible that 


the ryots had rights, and thaf their rents | 
were fixed upon some established and 
customary principle. 


All the old Regulations from 1793 to 
1812 speak of Pergunnah rates as fixed 
by custom and not by'competition, and 
section 7, Regulation IV. of 1794, enacts 
that “no proprietor of land shall require 
ryots to take out pottahs at higher rates 
than the established rates of the Pergun- 
nah for the same quality and description 
of land, but that ryots shall be entitled to 
have such pottahs renewed at the estab- 
lished rates.” 


The old Sale Laws make clear men- 
tion of the established rates; and it was 
only in 1822 by Regulation XI. of that 
year that even an auction-purchaser at 
a sale for arrears of the Government 


‘revenue could eject occupant ryots, and 


this power of ejectment was taken away 
from them in the case of ryots with 
rights of occupancy by Act XI. of 1859. 


To come to Act X.—and by this Act 
alone all suits for enhancement of rent 
must be determined — we find three 
classes of ryots defined— i 


Isi — Those who are prottcted from 
enhancement under sections 3 and 4. 


2nd.—Tnose who have rights pf occu- 
pancy as declared in section 6, and whose 
rent is not liable to enhancement as a 
but only on certain grounds and 
circumstances which must be strictly 
proved by the zemindar, and 


grd.—Tenants who have no right of 


“Neither is the privilege which the ryots: occupancy, and who may therefore be said 


in many parts of Bengal enjoy of holding . 
possession of the spots of land which they 
cultivate, so long as they pay the reve- 
nue assessed upon them, by any means 


incompatible with the rights of the zemin- | 
Whoever cultivates the land, the’ 


zemindar can keceive zo more than the 
places is' 
the cultivator can. 
to pay. To permit.him to dispos- : 
sess one cultivator for the sole purpose: 
of giving the land to another, would be: 


dars. 


established rent which in most 


fully equal to what 
afford 


vesting him with a power to commit the 


would derive no benefit,” e 


wanton act of oppression from which he, 


to be tenants-at-will. 


In the present instance, we are dealing 


with the çases of ryots coming under 
the second class, 
Admitting, then, that the zemindar 


has established a ground for enhance- 
ment, vizą that the value of the produce 
has increased otherwise than by the 
agency or at the expense of the ryot 
on what principle is the,rent to be en- 
hanced ? 

Mr. Justice Campbell has very clearly 
shown in his judgment referring these 
cases that there is no fixed rule for the 
guidance of the lower Courts. Each 


4 
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Court proceeds upon some arbitrary rule | 
oi its own, and even the same Court js 
not guided by one uniform rule, though 
© the claim to enhance may be made on 
one and the very same ground, It is, 
therefore, clearly a matter" of vital import- 
ance to the prosperity of the whole agri- 
cultural community that some fixed and 
certain rule should be established. Any- 
thing is better than the present system 
of doubt and confusion. 

Tnree propositions have been submit- 
ted for our consideration :— 


rst-—That a ryot who has acquired 
a right of occupancy 





r 


has not acquired such right, beyond that 
of.not being liable to ejectment as long ; 
as he consents to pay the highest market | 
or competitive rate. 


2nd —That all increase in the value of 
the produce, after deducting any increase 
in the expenses of cultivation, which in- 
clude a fair and equitable rate of wages, 
interest on stock, &c., is the sole right of 
the zemindar, and must bə added to the 
old rent, the whole forming the rent pay- 
able to the zemindar. 


grd.—That the increased rent should 
bear to the*old rent the same proportion 
as the former value of the soil bears to 
its present value. 


The firt proposition has my unquali- 
fied disapproval. It is neither fair nor 
equitable. It deprives the occupancy- 
ryot of every privilege which Act X. has 
vested .in him, and relegates him to the 
position of a mere hired labourer, without 
-a hope or prospect of any amelioration 
of his wretcned condition. The rights 
of the ryots, though they may have been 
in abeyance for nearly a century, have 


never been lost to them; the hope of 
their recognition has been too long defer- 
red, but those rights have at length been 
conceded to them by Act X. The Select 
Committee who sat on the Bill—Act X,— 
Ee that the “recognition of a right 


f occupancy in the rot necessarily im- 
A some limit to the discretion of the 
l,'‘dlord in adjusting the rent of the 
pe bon possessing such a right.” If the 
ryot with a right of occupancy is liable 
to ejectment, unless he pays the highest 
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rate of rent that can be obtained by 
competition, his position is much the 
Same as a fenant-at-will, and the decla- 
ration that he has rights of occupancy 
appears to me to be a mere mockery. 


The second proposition is also, in my 
opinion, neither fair nor equitable. The 
original adjustment of the rent was made 
according to customary rates, and the 
rent payable by the tenant was not rent 


proper in the sense used by political 
economists, The zemindar spends no 
money in improving the Land he takes 


no risks upon himself of drought, inunda- 
tion, loss of crops, &c. On what princi- 
ple of equity and fairness can he claim 
the whole increase in the value of the 
crop? Are the ryots to benefit in no de- 
gree by a rise in the price of agricultural 
produce, though they run all the risk ? 


The third proposition appears to me 
to come up to the standard of what is 
fair and equitable to both parties. The 
theory is one of easy application; it is 
uniform in its operation; it is one that 
adapts itself to the simple understanding 
of the ryot, and is not, as far as I can judge, 
productive of loss to any party, inasmuch 
as the rise in the value of the produce 
and the rise in the rent proceed pari 


passu, All intricate and vexatious 
enquiries and details, of which both 
parties are impatient, are rendered un- 


necessary by its adoption; and as no 
better rule suggests itself to me, I can- 
not but give it my unqualified approval. 
It is, of course, very difficult to lay 
down a general rule which shall meet 


the varied circumstances under which 
suits for enhancement of rent may be 
brought; and in assuming the proposed 
rule as the best adapted for all but 
exceptional cases, I wish it to be under- 
stood that in cases where a special con- 
tract exists, binding the parties to other 


proportiqns, the rule will not be applied. 


Mr. Justice Morgan.—The suit which 
is before the Division Court in special ap- 
peal is a suit by the plaintiff, a purchaser of 
an estate sold by auction for arrears of 
Government revenue against the defend- 
ant, a ryot, who has gained a righte of 
occupancy under the 6th section of Act 
X, of 1859. In fofm it is & suit for a 

4f: 


KM 


86 Act X.’ 





cee eee o e e ` 


kubooleut, but the substantial issue be- 
tween the parties is admitted to be whe- 
ther the defendant’s rent can be enhanced 
and at what rate, the value of the pro- 
duce of the Jand having increased. The 
question which has been asked of us by 
the Division Court, and the only question 
which, I conceive, it is competent to us 
authoritatively to answer on this occa- 
sion, relates to the principle which the 
Court should lay down for the guidance 
of the Deputy Collector on the trial of 
the suit which is to be remanded to him. 
Many other questions may arise in 
suit, and some have been discussed here, 
which, I think, it needless to consider, 
beyond remarking with reference to one 
of the latter that in my opinion the 
appropriate form of suit in a case like 
the present is a suit for enhancement 
brought after due service of a notice 
specifying the grounds op which an 
enhancement of rent is claimed, 
ing to the provisions of the 
of Act X, of 1859. 


The only rule of decision which 
Legislature has provided to guide 
Courts in enhancing the rents of 
having rights of occupancy, but not hold- 
ing at fixed rates of rents, is that con- 
tained in the 6th section. Such ryots 


13th section 


the 


7) 


and equitable rates.” These 
words have, as may well be supposed, 
received various constructions. In 
Courts below, it appears from the case 
now before us that three widely different 
interpretations have been given to them : 
Ist, that the rent should be increased in 
proportion to the net increase 
value of the produce; 2nd, that the 
creased rent should be what upon open 
competition may be obtained as rent; 
3rd, that the increase in value should 


be egually divided between zemindar and 
ryot. And of this last interpretation, 
again, it is safd by one learned Judge 
that the principle of dividing the increase 
equally may in many cases be roughly 
equitable, while by another the principle 
ig said to be in fact no principle at all, 
and to be established on no fair and 
equitable basis. 


In this Court there : have been two 
“Conflicting decistons” which have caused 
ee 
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the present case to be referred to the 
Full Court. ¢ 


According to the first of these deci- 
sions (Hills vs. Ishur Ghose) the Court 
recognized the principle of competition as 
the mode of ascertaining the fair and equi- 
table rate of rent. In „the Chief Justice’s 
judgment disposing of the application 
for a review, it is said, with reference to 
the terms of the sth section which have 
been quoted: “This, in my opinion, 
gave the mot no greater right than 
would be created by a covenant in a 
it at a fair and equitable 
rent. To be fair and equitable, it must 
be fair and equitable so far as both par- 
ties are concerned, not fair and equitable 
as regards the ryot, and unfair and 
inequitable as regards the proprietor of 
the land; and it would not be fair and 
equitable to a landowner to fix the rent 
rate than he could obtain 
from a new tenant, if he had not been 
deprived by the Act of the Legislature 
of his power of determining the tenancy 
and re-letting the land to a new tenant.” 

According to the later decision (Shib 
Narain Ghose «vs. Kashee Proshaud 
Mookerjee and others), the rent paid in 


. adjacent places by ryots of the same class 


the. 


in the | 
in- | 


Ware Se 1o receive poltahs at GE land of equal fertility will show the 


indefinite , 


fair and equitable rate; or if rents in the 
neighbourhood have not adjusted them- 
selves to the altered circumstances of the 
lands, then the adjustment must be “ac- 
cording to the method of proportion, 
that is, the increased rent must bear to 
the old rent the same proportion as the 
former value of the produce of the soil 
bears to its present value. ” 


I agree with the majority of the Court 
in holding that the first of these two de- 
cisions is erroneous. Whatever may be 


| the fair and equitable mode of adjusting 


the rent between a zemindar and ryot 


, having a right of occupancy under the 


' the 


Act, I think that it was not intended by 
Legislature, and that- it is not the 
meaning of the words they have 
employed, to give toesuch a ryot no 
greater right or interest in the land than 
that of retaining possession of it so long 
as he pays a rent equal to that which 
other persons having no such right may 
be willing to pay. 


/ 


true 
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I think, if we Advert to the 
law, as we must do in order to give a 
proper construction to the words “fair 
and equitable,’ we shall have litle diff- 
culty in concluding that this construction 
is incorrect, 


Act X. of 1859 is not for the most part 
an Act introducing new law. It i+, as 
the preamble declares, a re-enactment 
with modifications of the provisions of the 
then existing law relative (among other 
things) to the rights of ryots with respect 
to the delivery of pottahs and the occu- 
pancy of land. The Act defined and set- 
led several important questions connect- 
ed with the relative rights of zemindar 
and ryot which hid remained undefined 
and unsettled from the commencement of 
legislation in Bengal; and it further 
collected in one enactment the existing 
laws connected with rent and the occu- 
pancy of land which were before contain- 
ed in a great number of Regulations 
extending over a period of 60 years. 


It may be that, while re-enacting and 
modifying and defining, the Act does, in 
fact, in some respects, also extend the old 
law in sucha way that not only are old 
rights restored, but some new rights have 
been created. However this may be, it 
is our duty*to give full effect to all its 
provisions. 


The Deet question which arises for our 
decision 1s whether, by the 6th section, 
a right of occupancy is given to all occu- 
pants who have occupied their present 


holdings for 12 years, or only to those who, 
after the passing of this Act, shall occupy 
for 12 years. As to this, the rule of con- 
struction is clear. Laws are generally to 
be construed to be prospective, and in- 
tended to regulate „the future conduct and 
rights of persons; but where the intention 
of the Legislature is manifest and unam- 
-biguous, the Court is as much bound to 
give effect to it here as in other cases, 
The words of in my judg- 
ment plainly include all occupants for 12 
years, as well those whose occupation had 
commenced before the Act passed as 
future occupants; and this view is 
strengthened by the mode in which old 
laws are presently repealed, the ney en- 
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the section 
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actment being evidentily intended forth- 


with to supply their place. 


1 have said that, in my opinion, we 
must look ‘to the previous legislation on 
this subject in order to construe the Act 
of 1859. Much of the legislation of 1793 
remained in force when the Act passed. 
I will very briefly state the effect of the 
principal laws of 1793 and of subse- 
quent years; but, before doing so, it is 
also necessary to advert to the state of 
things prior to the commencement of our 
legislation. 


Before the Permanent Settlement and 
from a time long previous to our rule, the 
state of property in land here seems to 
me to have been a kind of joint owner- 
ship between the Government and the 
cultivators. The revenue of the Govern- 
ment was derived in a great measure 
from the land. The Government was 
entitled to a portion of the produce, and 
the cultivator was entitled to the rest, 
The share of each was ascertained, and 
the right of the cultivator to hold his land 
so long as he paid his assessment to the 
Government was never questioned. It 
is true that the State did not limit itself 
to the share of the produce set apart for 
i, It was the judge of its own wants, 
and had the power to exact at will from 
the cultivator; but. in fact, it so far re 
cognized and respected the established 
mode of division that its increased de- 
mands did not take the shape of an 
increase in the cultivators rent. The 


“ussul jumma” or original rent remained 
unchanged. Of the many assessments 
which burthened the ryot’s lands, this one 
invariably took the lead, and had the sem- 
blance at least of governing the mode by 
which the others were determined. 


When I say that the State and® the 
cultivators were together the owners of 
the lands, I do not mean to deny that 
intermediate rights of property of vari- 
ous kinds existed. But such’ rights had, 
for the most part,-I think, a later Origin 
than the others. They generally (al: 
though not always) originated either in 
the authority which was given to persons 
of various degrees to collect, from the 
cultivators the portion of the gross pro- 
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duce which belonged to the State, or in a'move him, because it would be difficult 


gift by the State to individuals of its share 
of the produce. Those who collected the 
Government share were, in fact, so far as 
the Government was concerned, mere 
stewards or administrators, holding what- 
ever they possessed in that character by 
a very precarious and unceitain tenure; 
but, as against the ryots, they undoubtedly 
had great powers, 


to supply his place.” There were also 
Other cultivators who migrated* from time 
to time from one place to another. The 
former, the khood-kasht, were by far ‘the 
most numerous and important class. 
The latter, the py-kasht ryots, had little 
or none of the local.attachment which 


. facilitated exaction from the fixed occu. 


and it is certain that! 


they increased their incomes by collecting | 
from the latter, under various names and ' 


pretexts, sums far in excess of tne amount 
which they paid to the Government, or 
which the Government could fairly de- 
mand. But whatever was the position and 


ee - 


authority of these intermediate persons, . 


they had of right nothing that was intend- 
ed by the State to enable them to trench 
upon the interests possess d by the culti- 
vators, and it was the admitted right of 


the Government, and «ne which has never ' 


pant. They would not submit to so high 
an assesment as the khood kasht; and, 
when they were oppressed, they easily 
abandoned the lands cultivated by them. 


When the British Government had 
succeeded to the rights of the former 
rulers, and had experienced the evils aris- 
ing from an arbitrary and uncertain 
assessment of the Government revenue, 


‘it was resolved to fix permanently the 


been relinquished, tu interpose its author- . 


ity for the protection of the culiivators. 
Indeed the ancient revenue system made 
provision (which perhaps our own system 


, and 


might well have adopted more effectually . 


than it did) at once for the protection 


annual payment to be received by the 
Government (so as to give inducements 
to other persons having interests in the 
land to improve and extend cultivation), 
also to convert the zemindars into 
landowners. 


The Regulations of 1793 finally estab- 
lished the permanency of the Settlement. 


of the cultivators from oppression, and! Those Regulations and the contempora- 
for securing the full legal right of (e) Deng public papers, which have been 
Sovereign, for it was the duty of cer-jquoted on both sides during the argu- 
tain officers who were independent of the ` 
zemindars to record and preserve what 


ever information was requisite to protect 
the root from ‘exactions, and the State 
from loss. The great body of cultivators 
were persons settled on the lands cultiva- 
ted by them, and having a right to hold 


their lands undisturbed so long as they ' 


paid their dues, the amount of which was 
ascertained (so far as it was at all law- 
fully ascertained) neither by the will of 
the zemindar nor by competition. As 
to the latter, it has been well observed 
that, o in a Situation in which the revenue 
of the Sovereign was increased in, propor- 


-- =- mwa e 


tion to the number of cultivators, and in' 


which a great proportion of the land con- 
tinued void of cultivators, there would be 
a competition, not of cultivators for the 
land, but of the land for cultivators. If 
a ryot cultivated a piece of ground and 


ment, clearly show both what was then 
given to the zemindar, and what was 
withheld from him. In my judgment, 
he received nothing from the State which 
can justify the argument which has 
been put forward on his behalf, that 


his vested rights are impaired by the 


construction of the late Act which we 
are about to adopt By the limitation 
of the Government demand and the 
conversion of his zemindaree tenure 


into a right of proprietorship, he gained 
much. Henceforward he alone was 
entitled to the profits to arise from the 


‘cultivation of the vast tracts which then 


lay waste and uncultivated, and from the 


‘growth by the ryots of the more valuable 


articles of produce on which an increased 
rent was payable. But the estate of which, 
he became the proprietor was not an un- 
encumbered estate, with which he was free 


punctually paid his assessment, the Sov- ! to deal as if he alone was the proprietor. 
ereign would be far éron? any wish to re- | Besides the Government revenue, there 


4 
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were other charges upon it which mate- | them the task of searching for and invent- 
tially limited his ownership. The ryotsjing rules) The ascertainment of the 
having rights of occupancy did not de-: established rates of the Pergunnah ap- 
rive their rights from him, but from ajpears even sat that period to have been a 
“title anterior to his; and the Govern-| matter of great difficulty and uncertainty. 


ment, in its bounty to the zemindar, gave; The laws of subsequent years tended 
only what it justly could give, that is to| more and more to depress and injure the 
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say, what belonged to itself, not what | great mass of cultivators having rights 
belonged to others, Nothing was given | of occupancy. The powers which the 
to him which could trench upon the cul- Government had thought necessary to 


? tivators’ rights, or which could justify &ireserve to itself for the recovery of the 
EE EE wh ave ny GE by i Een SE the Ge We 
Ges i far- greater than those possessed by the 

former days. The laws of 1793 distinctly | zemindars for the recovery of their rent 
prohibited the imposition e Sei en from the ryots. It was, therefore, found 
EE 
l egulation . of 1799) summary an 
ee? a E EE Gg eae powers plans A SE includ- 
' ing what was understood to be a power 

provided for the renewal of pottahs at e oust the cultivator from his lands, 
determinate rates when cancelled under ! leaving to him the remedy of a regular 
the de existing against te or iL, | suit for their recovery, if he felt aggriev. 
provident agreements. e  «zemindar’ ed. No measures were meanwhile at- 
EE EK 
` effectual maintenance of the cultivators’ 

allowed to let the remaining lands of his! rights, and in 1812 it seems to have been 
estate in whatever manner he thought fit | thought by the Legislature that all fur- 
under the restriction prescribed by law}ther endeavour in that direction was 
eee AË, te nas napela, Tae Regulations ta 
>|which the zemindar and mot were au- 

but, as regards all ryots on his estate who | thorized to make engagements at any 
were entitled to demand pottahs, he was|rate of rent and for any term, have been 
bound, if a dispute arose concerning ihe | regarded in very different lights. On 





rate of eent, to submit the matter to the 
decision of the District Court (Reg. IV. 
of 1794), which was directed to fix the 
rent “ according to the rates established 
in the Pergunnah” for similar lands. 
These provisions at least show the inten- 
tion of the Legislature to protect the 
ryots from enhancement at the discretion 
of the zemindar or otherwise than by de- 
terminate rates. 


But unfortunately, while the rights of 
the State and of the new proprietors were 
defined by law with sufficient certainty, 
all attempt to define.the rights of the 
cultivators was postponed. The remedy 
given to them by suit in Court was prac- 
tically or ‘of little avail, be- 
cause no sufficient rules for the guidance 
of the Courts had been provided by the 
Legislature (which has authority to give 
and is bound to give to the tribunals the 
> rule of decision, and not to devolye upon 


ON 


worthless, 


the one hand, it has been supposed that 
they merely took away the old restric- 
tion on the zemindar’s power of leasing 
without in any way affecting the ryot’s 
rights; while, on the other hand, they 
have been regarded as having authorized 
the ouster of even the hereditary ryots 
from the possession of their lands when 


they refused to accede to any terms 
of rent which might be demanded of 
them, however exorbitant. 


Whichever view may be corrects these 
Regulations of 1812 were nn part or 
a 
conditién of the Permanent Settlement, 


That portion of the permanent zemin- 
dary system, which gave powers to the 
Government to sell the zemindar’s estate 
for of revenue, further tended 
materially to injure the ryots. What- 
ever bonds may previous'y have united 
the two classes, of shereditary, payers and 


arrears 
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receivers of the land revenue, they 
were materially weakened by tne opera- 
tion of the Sale Laws. The precise na- 
ture of the interest and title conveyed 
to persons purchasing at public sales 
for arrears of revenue was not defined 
by the ‘first Sale Law, under which a 
vast number of sales took place; and se- 
rious injury was doubtless sustained by 
the inferior tenants, in consequence of 
the latitude 
All the old 
by the law. 


engagements 


given to auction-purchasers. | ary 
were cancelled ated and lost. 
It is true that the ryot was!of 1859, apparently. was to restore those 


The combined’ efféct of the several 
Causes which have been referred to, and 
mainly ihe defective legislation of 1793, 
and the omission of all attempt to define 
the rights of the cultivators, together 
With the adverse tendency of subsequent 
legislation, was, that the undoubted 
rights of the great mass, of the cultivators 
to hold their lands exempt from arbitrary 
enhancement, ani subject only to custom- 
rates of rent, were nearly  obliter- 
The object of the Act 


entitled to claim a new pottah at the| rights; and, to do this, it was necessary to 
Pergunnah rate, and he might resort to | define the class of persons who should be 
the Courts to obtain it; but this remedy considered to have rights of occupancy. 
was, aS has been already stated, practi- |The 3rd and 4th sections relate to ryots 


cally of little or no value. 

The later Sale Laws of 1841 and 1845 
contained provisions still more unfavour- 
able to the cultivators, for they gave to 


purchasers unlimited powers of eject- 
ment and of enhancing the rents of 
ryots. They reserved the rights of a class 


who were described as “ khood-kasht or 
kudeemee ryots,” referring apparently to 
the same class who had been described 
in the previous Sale Law (Regulation 
XI. of 1822) as “ khood-kasht kudeemee 
ryots or resident and hereditary cultiva- 
tors.’ This reservation introduced a dis- 
tinction between ‘“khood-kasht”’ and 
‘kudeemee khood kasht,” and was, I sup- 
pose, framed to give.protection t> no other 
than the khood-kasht of the time of the 
Permanent Settlement, and to those who 
derived their holdings by inheritance 
from him. But even as regards the class 
thus saved, after the lapse of half a cen- 
tury, during’ which the law was _ ineffec- 


tual adequately to protect the cultivators, 
this class of ryots would necessarily be 
under great difficulties in supporting 
their rights by sufficient evidence. 


Thé khood-kashts were generally little 
disposed to camply with the law re- 
specting pottahs. Their holdings were 
usually antecedent engage- 
ments, and they objected to any writing 
defining the amount of rent payable by 
them, from an apprehension that it might 
be regarded as derogating from their 
previous undoubted rights, and creating 
q new and less certain title., 


to written 


m e em nA 


who have held at fixed rates of rent from 
the time of the Permanent Settlement, 
and to the proof necessary in support of 
their rights. The following sections 
relate to those whose holdings are at rates 
not fixed. Before its enactment, the 
great majority of cultivating ryots, had 
their rights been duly observed and 
maintained, were entitled to hold their 
lands undisturbed on the due payment of 
their rent, and could not be compelled to 
pay rent, at arate dependent on the mere 
will of the zemindar, or otherwise than 
according to the customary ratgs or those 
prevailing in the district. The  ryots 
generally were not migratory, but re- 
mained settled on the lands whjch they 
occupied. I do not think that the right 
of occupancy was formerly confined to 
those who had acquired such a right by 
prescription. It extended to all who 
had given unequivocal proof that they 
intended permanently to remain at the 
place of their settlement, and who had 
bzen recognized as fixed residents of the 
locality, although their holding may have 
been of recent date. The khood-kashts 
were doubtless, ordinarily, persons who 
derived their holdings from their ances- 
tors, and whose rights were of old date: 
but I agree in what I understand to be 
the opinion of other members of the 
Court, that length of fime or ancient 
origin was not essential to his exist- 
ence, and that the language of the later 
Sale Laws unjustly limited the pro- 


tection - given to this class by recogniz. . 


4 
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ing only the rights of the kudeemee or 


ancient khood-kasht. 


Having regard to past history and 
legislation, which seem to me in such a 
matter as the present to be our necessary 
guides, I feel bound to say that those who 
have rights of ,occupancy under sec- 
tion 6 of the Act are fairly and equitably 
entitled to a more substantial right 
than that merely of holding at such a 
rate as mere strangers might fairly be 
asked to pay. And since the Legislature, 
when it imposed upon the Courts the 
task of dividing the increased value of 
the produce of the land between zemin- 
dar and cultivator (giving no other rule 
of decision than this—that the rate to 
be paid by the latter must be fair and 
equitable), could not have meant to en- 
trust the Courts with an arbitrary discre- 
tion to make any division which might 
appear to them fair. 1 think we should 
construe the words as near as may be in 
the sense which they would have borne 
\in the.old law in settling the relations be- 
(tween landlords and ryots having rights of 

occupancy, that is, in my judgment, that 

the fair and equitable rate is the rate ruling 


in the neighbourhood (as described in the | 


If the 
his 


ist clause ,of the 17:h section). 
tenant holds at a rate below this, 
rent should be enhanced to this level. 


When%he rents of adjacent lands have 
not adjusted themselves to the increased 
value of produce, “the method of propor- 
tion” is suggested to be that which was 
contemplated by the Legislature by the 
words “fair and equitable.” I do not dis- 
sent from this view, and ‘I can myself sug- 
gest no more probable meaning, It is re- 
markable that no distinct provision ap- 
pears to have existed formerly for a 


general enhancement of the customary 
rates. The State in former days, before 
the land revenue was fixed, and the zemin- 
dar always were able, by means of abwabs 
or other cesses, to obtain from the ryots 
more than a full equivalent for any increase 
in the value of produce. The law has now 
prohibited all such cesses, and requires a 
consolidated rent to be fixed. 


It was never intended that rent should 
not be fairly raised as the value of produce 
increased; but unfortunately no distinct 


\ 
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rule has been laid down for their en- 
hancement where the existing rates of 
rent in the neighbourhood have remained 
unaltered, notwithstanding a general 
rise in the value of produce. I have said 
that I do not dissent from the- proposed 
“method of proportion;” but it is not 
without doubt as to whether this is the 
corréct construction in the case supposed 
of the words “fair and equitable,” that I 
concur in this portion of the judgment 
with the majority of the Court, In their 
conclusion rearding the other questions 
I fully agree. 


Mr. Justice Norman.—This case is re- 
ferred to us in consequence of the conflict- 
ing decisions in Hills versus Ishur Ghose 
on the one hand, and Haran Mohun Moo- 
kerjee versus Thakoor Dass Mundul, 14th 
September 1864, and Kashee Persaud 
Mookerjee versus Sibnarain Ghose, 26th 
November 1864, on the other. 


I do not think it possible to answer the 
questions simply as they are put. They 
present alternatives of which I cannot 
exactly accept either. 


In considering the question of ryots’ 
rents, it was not unnatural that the, Court, 
in Hills versus Ishur Ghose, should have 
adopted, as a rule for ascertaining a ryot’s 
rent, the well-known definition of Mr. 
Malthus, more particularly as a rule (some, 
what similar in terms is well known, ‘and 
is applied successfully and satisfactorily 
in English Courts for the purpose of 
ascertaining for rating purposes under 
the 6th and 7th W. 4 (c. 96, s. 1) the rent 


which a tenant might be expected to 
give, so as to get at the “net annual 
value” of railways, gas-works, water- 
works, and other undertakings not 
usually let at a rent. 

Mr. Malthus defines rent to be "hat 


portion of the value of the whole produce 
which remains to the owner of the land 
after all the outgoings belonging to its, 
cultivation of whatever kind have been 


paid, including the profits of capital 
employed, estimated according to the 
usual and ordinary rate of agricultural 


stock at the time being.” 

In a Minute on the working of A&eX,, 
which I believe is now published, I have 
iven my reasons for thinking that this 
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definition of rent is unsound. It appears| something very different from that which 
to be a statement of the mode in which, | is defined by Mr. Malthus. 


and extent to which, the laws of supply | At the: ime SF the Decenni Seile: 
and demand act upon rents, rather than a, ment it Avas xecosnized that. ‘by the 
true definition of any rent that ever WAS) ancient las ok ahe. country, he talig 
or in the nature of things will be, paid) power was entitled to a certain proportion 
by a tenant to the owner of the land. of the produce of every beegah of land 

Mr. Malthus’ definition, taken literally, | (see Preamble, Regulation XIX. of 1793). 


makes rent the balance of profit over all 
outgoings, including the estimated profit 
of agricultural stock, a quantity utterly 
uncertain and fluctuating from year to 
year with every change of the seasons or 
market. Whereas, if there is any one 
quality which can be predicated of ordi- 
nary rent, it is that it is in its nature 


Of this public demand, which was then 
the sole rent demandable from the ryots, 
ten-elevenths were considered as the 
right of the public, and thd remainder 
the share of the zemindar (see Preamble, 
Regulation I. of 1793). Thus, the ori- 
ginal theory of rent in this country ap- 
pears to have been that it was a right to 


certain. |a certain proportion of the gross produce. 
The Court in Hills versus Ishur Ghose | The Regulations of 1793, which have been 
did not apply the rule literally; and cor- already referred to at great length, while 
rected it to some extent by taking an 1 formally declaring the property in the 
average over several years. But the modi- soil: to be in the zemindars, make provi- 
fied rule, as applied in Ishur Ghose’s case, sion for the protection of the ryots in their 
in which the Court alers the words| holdings, and for regulating the amount 
“ Agricultural Stock” into “ Agricultural of rent to which they were to be subject. 
Capital,’ does not in its terms appear to! According to the old Regulations,” if 
me to make any sufficient allowance for | disputes arose between the zemindar and 
tenants’ profits, os. profits equal to the; the tenant, the dispute was to be adjusted 
return which the employment of equal/ according to the Pergunnah rate, and not 
skill and capital in any other occupation} according to the rate which a zemindar 
or investment might be expected to pro- might obtain if he could let bis land to 
duce over and above the wages of labor!the best bidder; and this continued to be 


and the bare interest of money. 


In the elaborate enquiries necessary in! 
order to apply Mr. Malthus’ definition as | 
a rule for the ascertainment of a ryot’s! 
rent, it was found that the system broke | 
down by its own weight. 


In a case’ alluded to by the Chief | 


Justice in his Minute on Act X., tried be- 
fore Mr. Grey, it took two months to 


record the evidence which was given in 
one suit for the purpose of showing what 
was the fair and equitable rent to be paid 
for a few beegahs of land. Therefore, even 
if the definitions is correct, it does, furnish 
a practical working rule capable of being 
applied by Courts of Justice in dealing 
with ryots’ rents. 


But the original theory of rent in this 
country, and the rates which, under the 
lawe and customs of this country prior to 
Act X., were practically obtainable by 
zemindars,° make rént ‘in this country 





the law down to the passing of A& X, 
of 1859, ad 


Mre. Justice Trevor has shown what the 
Pergunnah rates originally were. 


The competition for land 
the rents which new tenants paid for land 
unoccupied, or previously held by ryots 
not having rights of occupancy, or under 
the contracts which parties would enter 
into for leases in pursuance of the liberty 
given to zemindars under Regulation 
XLIV. of 1793, would naturally tend 
to raise the average of rents. 


increasing 


The imperfect records of such trans- 
actions might be expected to introduce 
uncertainty into the Pergunnah rates. 


* Regulation VIII. of 1793, section 60. 

H IV. of 1794, sections 6+7. 

ü XLIV., of 1793, section 5. 

2 VII. of 1799, section 29, clause 5. 
Ge LI, of 1793, section 10. 


Fa 


; 


f 


{ tions made at rates 
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Accordingly, in Regulation V. of 1812, | the rights which under the former Re- 


we find that it was declared that “ there ` gulations 


was reason -to believe that the Pergunnah 
rates were in many instances very uncer- 
tain.” By section 6 it was enacted that, 
“if any known Pergunnah rate shall exist, 
the same shall serve to determine the 
amount of rent which should be received 
by persons deputed to attach lands on the 
part of Government, or by the purchasers 
at the public sales.” Section 7 enacted 
that, “in cases in which no established 
rates of the Pergunnah or local division 
of the country may be known, pottahs 
shall be granted, Ze, according to the 
rate payable for land of a similar de- 
scription in the places adjacent; but, if the 
leases and pottahs of the tenants of an 
estate generally, which may consist of 
an entire village or other local division, 
be liable to be cancelled under the rules 
above noticed (the Sale Law Regulation, 
section 5, Regulation XLIV. of 1793), new 
pottahs shail be granted, and the collec- 
not exceeding the 
highest rate paid for the same land in any 
‘one year within the period of the three 
last years antecedent to the period at 
which the leases may be cancelled.” 


These provisions appearto me to show 
that, although the zemindars were by the 
Regulations constituted owners of the 
land, such ownership was not absolute. 
The Reg@lations which created a right of 
property in the zemindars do not recog- 
nize any absolute right in them to fix the 
rents of the lands at their own discretion. 
It is clear that, down to 1812, not even 
a purchaser ata sale for ariears of reve- 
nue could enhance the rents of his ryot 
beyond the Pergunnah rates. 


Regulation XLIV. of 1793 had em- 
powered the parties to enter into engage- 
ments fora period of years at any rate of 
rent they pleased, and that power was 


extended by section 2, Regulation V. of 
1812. But, if the parties could not agree 
the pottahs which, by Regulation IV. of 
1794, section 7, were to be at the Per- 
gunnah rates, if no established Pergun- 
nah rates were kfown, were, by section 7 
of the later Regulation, to be at rates 
payable for land of a similar description 
în the places adjacent. Regulation XI. 


— TTL LS — 
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khood-kasht ryots in Bengal 
had previously possessed. But it pro- 


: bably did bor affect any but the lands of 


ryots sold under that Regulation for ar- 
rears of revenue. There is nothing in 
that Regulation to affect the right of 
those who continued in occupation to hold 
at the Pergunnah rates. Section 27, Act 
XIE of 1841, since repealed, but re- 
enacted by Act I. of 1845, section 26, 
provided that a purchaser at a sale for 
arrears of Government revenue made 
under that Act might enhancé oi dis- 
crelton after notice, &c. (anything in the 
existing Regulatiens to the contrary not- 
withstanding), the rents of all under- 
tenures in the said estate, and eject all 
tenants thereof, with the exception, 
among others, of “© lands held by khood- 
kashi or kudermee ryots having rights 
of occupancy af fixed rates, or at rents 
assessable according to fixed rules under 
the Regulations in force.” 


Therefore, down to the passing of Act 
X. of 1859, no zemindar, except the very 
small class of purchasers under Acts XII. 
of 1841 and I. of 1845, suing to enhance 
the rent of a ryot, would be entitled to a 
decree except according to the Per- 
gunnah rate; or if the Pergunnah rate 
could not be ascertained, the rate pay- 
able for land of a similar description in 
places adjacent. 


It was, no doubt, competent to the 
zemindar to dispossess any of the very 
large class of ryots who had no rights of 
occupancy who would not agree to his 
terms, and to enter into fresh arrange- 
ments with others at any rate of rent on 
which the parties could agree. But such 
a course of proceeding for raising rents 
was apparently not contemplated by the 
Regulations. In fact, the circumstances 
of the country have been such that, while, 
on the one band, no zemindar would °wish 
to lose his ryots; on the other, the ryots 
cling to dhe soil; and the tontest between 
the parties naturally would bea, and I believe 
was, fought out in suits for enhance. 


ment, and not by a system of ejectment, 


It may well have been one of the objects 
of Act X, to prevent this powerful engine 
of extensive ejectment from being brought 
to bedr on a body of cultivators, large 


of 1822 would seem materially to abridge | numbers of whom must nave e bad some 
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sort of prescriptive right, vague and inde-; set apart for the “landowner. If it be said 
finite as it may have been, to occupy or’ that this limits the power of a zemindar to 
cultivate the soil. ‘get a rack-rent for the land, I answer that 


No doubt, the right of occupancy before such power is expressly limited by Act X, 
the passing of Act X. of 1859 was excecd- 2nd that practically such power was limit- 
ingly ill defined. There is a good deal in ed under the Regulations in force at the 
the Regulations which leads to the infer- | "me of the passing of Act X, 
ence that khood-kasht ryots, resident cul-! It is no part of our duty to defend the 
tivators in Bengal, whether kudcemee or restrictions on the enhancement of rents 
not, had by custom a right of occupancy | introduced by Act X. We have simply 
so long as Uber paid the usual rate. It|to construe and give effect to the Act SÉ 
seems to me that this custom is recog-'the best way we can. 
nized in all the Regulations down to XI. 
of 1822, Anda reason for that custom has}, When section 17 says that no ryo 
been suggested to me, v7z., that the build- , Having a right of occupancy shall be lia- 
ing or purchasing a house in the village | Ple to have his rent enhanced except on 
is a security to the zemindar for the ryct | Particular grounds, it appears to me that, 
continuing to occupy as tenant. if enhancement is sought on any one of such 

' grounds, the ground of enhancement must 

There appears to be no doubt also that) also furnish the measure of the extent to 
py-kasht 1yots had in many instances’ which the enhancement can be permitted. 
rights of occupancy. (See Directions for J agree with the Chief Justice in think- 
Revenue Officers in the North-Western | ing that ryots holding at fixed rates of 
Provinces, page 64.) (rent or claiming any definite or specific / 

Such rights were not only uncertain, | privileges in respect of rent, must be ; 
but, if ancient, were, from the character | dealt with as ryots claiming to hold lands/ 
and position of the parties by whom they ` at fixed rents, or fixed rates of rent under’ 
were possessed, often exceedingly difi- | the third and fourth sections, and for the 
cult of proof. present we may lay their cases out of con- 


Act X. does not treat the zemindar’s | Sideration in dealing with ryots having 


interest as absolute and unqualified so as {hts of occupancy under s¢ctions 5, 6, 
to enable him to let his land to the des¢|@"¢ 17. No doubt, it is possible to sup- 
bidder, The 17th section distinctly re. | Pose cases in which rents payable at pri- 
strains the absolute power of the zemindar | vileged rates might be enhancea@Ble under 
to fix his own price for the use of his land. | the latter section. 

It matters not how many persons may be! 

willing for their own purposes to give him 1. With respect to the rents of ryots 
double or treble the existing rent. He having mere rights of occupancy, a zemin- 


cannot claim increased rent from his ryot . i lai 
i - rom his ryots s 
unless he can bring the case under the dar is entitled to claim fro yots uch 


first or second clause of that section, ,rents as are paid by the same class of 
SCH for land of a similar description and 


Se 


The zemindar is therefore evidently un- 
der some circumstances bound to take | with similar advantages in places adja- 
from the ryot lower rates than he might , cent. By the “same class of ryots,” I 
obtafh from new vote if he were at liber- , understand, ryots not holding at fixed 
ty to treat with them. | Fates of rent, or with any peculiar privi- 


If, then, the original theory of rent in | eBes as to the rates of rent. 
this country is, that itis the zemindar’s pro-| 2. If such rents are too low, and the 
portion of the produce, it seems not un- ; zemindar comes in simply on the allega- 
naturally to follow that (in the absence of ! tion that the value of thè produce has be- 
any special circumstances) to say that such | come increased otherwise than by the 
a rent is fair and equitable, is equivalent! agency or at the expense of the ryot, he 
to saying that a fair and equitable propor- | shows an increase tn the value of that which 


tion of the produce eof she land has been | primarily belongs to the producer, lo 


4 








e 
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a proportion of which alone the zemtudar 
ws entitled, I think it must be taken 
that the old rent was fair and equitable; 
in other words, that, at the time when it 
was fixed, it was the money-value of the 
zemindar’s fair share of the produce of 
tte land; and, in order to give to the 
zəmindar the same share of the produce 
which he formerly enjoyed, it is only 


ee me ze - 
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cumstances of the case; and in like 
manner any extraordinary increase in 
the cost of production may be proved 
by the ryoť in answer to the claim for 
enhancement on the ground of enhanced 
price of produce, 


6. If the productive powers of the 
land have increased otherwise than by the 


: ; agency or at the expense of the ryot, as 
lecessary to give him an amount of rent’ was said to have been recently the case 


Which shall bear the same proportion to | with lands on the bank of the Damoodah 
the old rent which the present price of] protected from flooding by thé embank- 
the produce does to the former price. | ments of the railway, so that the land 
The ryot is surely entitled to the samce ' ig capable of producing larger or more 
‘share of the produce as he was under. valuable crops as a return for the same 
the former _ engagement—to whatever | outlay and the same labour, the whole of 
extent the price of such produce may zuch increase appears to me to belong to 
‘have increased. It is for the zemindar|the zemindar. It is an increase in the 


who seeks enhancement to prove his case; ; aale of shat which exclusively belongs to 
and he must carry back his evidence as: ayy. and, in adjusting rent under the 
nearly as he can to the time when the. jth section, it appears to me that the 
rent was fixed, zemindar is entitled to the benefit of 
3. If the rent consists partly of money , such increase subject to any increased 
and partly of services, or something expenses which may be caused to the ten- 
equivalent to services, as an obligation.ant by the collection or realization of 
to cultivate and supply indigo at a certain the larger profit. 
price, the value of such contract would ' We are all agreed that Act X. applies 
have to be estimated and added to (eo all holdings ` existing at the time of 
old rent, and in such cases the aggregate . it, passing. 


value would form a term in the propor- i be 
EC S "HIT". As to the question whether the suit is 


| maintainable at all: 
4. If a rent is holding Alen the rates! "` 


paid by his neighbours, and in conse- | In SC Ge aren eet 
quence of the increase of the value of pro- ge SS p WEE R i a SE er- 
duce those rates are themselves too Joe, (DIE tu ER WE Pr en, Im 


'which I was in the minority, I gave my 
the benefit of both grounds of enhance- (ET for thinking | that a suit for So 
ment Ee , kubooleut is not maintainable except in 
ithe case provided for by section 9. 
5. It may be taken roughly, in the! The ryot may sue for a pottah because he 
absence of evidence to the contrary,'has a right to occupy. But the zemindar 
that, in general, the cost of cultivation, has no right to compel the ryot to con- 
will have increased in a ratio propor-' tinue as his tenant, and consequently 
tionate to that of the increased price of pro- | no right to sue or compel him to enter 
duce. But, in exceptional cases, it may, no ' into an agreement a3 to the terms of a 
doubt, be found that the particular crop for future occupation, far less to calb on 
which the land is specially fitted, as cotton him to execute a kubooleut for a definite 
or crops on land in the vicinity of a town, | term of years as is prayed in dhis suit. 


has greatly 


I think a zemindar may be entitled to 


increased in value without | I think, further, that Act X. protects a 
any general equivalent rise in the price , ryot from all enhancement of his rent, 
of labour or the cost of food. In suchiexcept after notice and under the provi- 
cases, if the zemindar is not in a position ' sions of section 13. It appears to me that, 
to make out a case under the first clause, i in entertaining a suit like that now before 
the increased profit may be divided be- ı the Court, we are not redressing any 
tween the zemindar and the tenant as may | wrong or making a declaration as to 


appear reasonable under the special cir-{ any existing right, but eare dssuming to 


\ 
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determine what shall be the conditions of i hanced when the new law permits it to 
a future contract between the parties. be enhanced at all. 

And this, as it appears to me, is beyond ` 
the functions of any Court ‘of Justice. | 
One test is conclusive, wiz. if the ryot 
does not like our decision, he cannot be 
compelled to execute the kubooleut, and Se 
Ge up his land at his own free: The Act divides the whole body of 
will and pleasure. Had the Courts refused | the ryots into three classes— 

to entertain suits for kubooleuts, had they; zs4—Ryots who have held at fixed 
confined themselves to trying suits for'rates from the date of the Permanent 
enhanced rent under section 13, I think ; Settlement. 

much litigation would have been saved ` 2nd.—Ryots who have acquired a right 
The parties in each case would have had | of occupancy by a 12 years’ holding. 

a considerable time after the service of ` 
notice, and before litigation could be! gri—Ryots who have not occupied 
commenced, during which they might. Jo 12 years. 

have treated or had time to consider whe-! In respect to the rst class of ryots, 
ther the terms demanded were fair or not. the Act declares them absolutely exempt- 
During such negotiation and discussion'ed from. enhancement, with right of 
between the parties as would probably , occupancy of course. 

have ensued, each party would have had = In respect to the 2nd Class, the same 
an opportunity of ascertaining the views jaw declares that, on certain grounds 
o the other, and, even if the ryot did shown to exist, their rents may be raised, 
not submit and no terms were settled, ' but the enhanced rent must be a fair 
some approximation to an arrangement ‘and equitable rent upon which terms 
might have been made, and the question they are entitled to occupancy. 

for decision might in many cases have! With h d cl h 
been most materially narrowed. a respect to the 3rd class, the law 


l | leaves them entirely at the mercy of the 
Mr. Justice Sfeer,—Though I concur | landlord, both in respect to rent and in 
in the rule of proportion as held by Mr, respect to occupancy. R 
Justice Trevor and Mr. Justice Camp- | No difficulty exists as to the rights 
bell, I do not concur in all their views Sei ae ae Ss 8 , 
in regard to the sfafus and the rights of ranges be SE EEN aes Go ée See n 
ryots prior to the enactment of Act X. , ij 
It is necessary, therefore, that I should P B Roan SC 
record a separate judgment from those i GE eee ee 


learned Judges, and I will, therefore, pro- adduce proof of payment of rent at a 


uniform rate from the Permanent Settle- 
ceed to read what I have recorded. ment has 





Whatever uncertainty existed as to 
the past condition of the ryots, A X. 
of 1859 has made it clear what their 
present s/afus actually is. 


been in a great measure re- 
A great deal of argument was used by moved ` by the presumption which the 
‘law raises in their favour, as, the pre- 
the Counsel for the landlord and by the sumption arising from the proof of a 
Counsel for the tenant, respectively, as | uniform payment for 20 years, that the 
to the s/alus of the Bengal zemindar and | ee has Sek varied since the Permanent 
ement. 

the “Bengal ryot previous to the enact- As this c] , EE , 
s this class of ryots stood before, the 
ment of Act X. of 1859. | 7 x d 








were not only required to prove that they 
held their lands at a fixed rate from the 
Permanent Settlement, but that they held 
l them at those rates 12 years before the 
subject .of comparative minor importance ; | Permanent Settlement, and that by actual 


still it is not to be passed over as imma- | proof. Therefore, when “Act X. dispensed 
terial, for it is of consequence to know |with positive proof of a fixed payment of 
what the rights of the tenants were un- |rent from a period 12 years antecedent to 
der the old laws in considering upon [the Permanent Settlement, and when it 
what principle their gents ought to be en-/| raised a presumption of payment at fixed 


The changes wrought by Act X. have, 
no doubt, made the consideration of this 


/ 
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rates from the Permanent Settlement by 
proof adduced of payment at an uniform 
rate for 20 years, it must be admitted 
that very large concessions were made 
in favour of this class of ryots. 


Great and undoubted, however, as the 
above concessions were in favour of the 
above always somewhat privileged class 
of ryots, they were altogether eclipsed 
by those which the Act conferred on the 
next class of ryots. 


That a right of occupancy was acquired 
by anything short of an occupation from 
a period prior to the Permanent Settle- 
ment, an occupation which entitled the 
ryot to be called a khood-kasht ryot, has 
alvyays been, I think, a matter of doubt. 
But no manner of doubt can be enter- 
tained that the 12 years occupancy 
right was altogether unheard of before 
the Act suddenly conferred the right. 


What ryots were entitled under the 
old laws to be called khood-kasht ryots, 
and what ryots were entitled to be con- 
sidered as ryots who had acquired a pre- 
scriptive right of occupancy, are sub- 
jects which, I think, have never been 


Cleared up, either by the express au- 
thority of law, or by the. authority of 
any judicial ruling. Are  khood-kasht 


ryots then, as spoken of in the Regula- 
tions, those, and exclusively those, who 
were keood-kasht at the time of the 
Permanent Settlement? Or does the 
term khood-kasht embrace also those 
ryots who, since the time of the Perma- 
nent Settlement, had, by a long resi- 
dence in the village in which they held 
and cultivated land, acquired a prescrip- 
tive right of occupancy? These were, 
I think, even up to the passing of Act 
X., moot questions, and are so still. 


While no doubt exists as to the right 
of those ryots who, from generation to 
generation, have cultivated ‘the lands of 
the village in which they reside for a 


period antecedent’ to the Permanent 
Settlement, and who, without any doubt, 
are entitled to be called and classed 
with khood-kasht ryots, the greatest 
doubt exists as to whether any other 
class or description of ryots are entitled 
to be called khood-kasht mots, If any 
ryot' whose tenure came into existence 
since the Permanent Settlement can? 


` 


ry 


—— 
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by any means, be called a khood-kash! 
ryot at all, it certainly is not the ryo! 
who simply lives in the village and cul- 
tivates the and of the village. To be a 
khood-kasht ryot at all, implies that the 
ryot must not only be a cultivator of 
lands belonging to the village in which 
he resides, but he must be an heredi- 
tary husbandman. A khood-kasht right 
is not acquired in a day, but is trans- 
mitted ; and it has never, so far as my 
knowledge extends,` ever been laid down 


what exact length of holding gives a 
title to a tenant to consider himself a 
khood-kasht ryot. 

Certainly, the old Regulations seem 
to point to other than those undoubted 
khood-kasht ryots whom the Permanent 
Settlement found upon the land; but 


what length of holding constituted a right 
by prescription, has never been definite- 
ly or inflexibly laid down. If decisions 
are to be found in which a prescriptive 
right was deemed established by an oc- 
cupation short of the Permanent Settle- 
ment, there are, on the other hand, 
plenty of decisions to show that length 
of occupancy was not deemed to entitle 


the tenant to be considered anything 
better than a tenant at-will. If any 
other but the ancient ryot occupying 
from generation to generation had the 
right of occupancy, no others had it; 
and, therefore, in a vast majority of 
cases, Act X., by the 12 years’ rule of 
occupancy, has created rights which 
never existed before. 

Under the old law, then, a great 


majority of the ryots, who now have un- 
doubted rights of occupancy at fair and 
equitable rates, were at the mercy of 
their: landlords, and Act X. has, in fact, 
put all these ryots of doubtful position 
on the same level. Whether the dis- 


tinction between the old holder and the 
modern holder was purposely re- 
cognized by the Legislature when it 
enacied Act X., for the reason that both 
were, before the passing of Act X. upon 
the same footing as respects their posi- 
tion to the zemindar, I cannot say ; but, 
certainly, when no distinction has been 
made between the two descriptions, of 
ryots, he who has been immemorially on 
the land, and Be who ecame* there only 


not 


oi Act aia o 


twelve years ago, it would seem that, in 
the mind of the Legislature, there was 
really no difference between them; nei- 
ther had acquired a right obs occupancy 
as against the zemindar, and neither 
could, therefore, compel him to recog- 
nize them, or force him to enter into 
engagements with them on any terms. 


If, then, the Legislature has not in- 
tended that there should be any distinc- 
tion between the ryot whose forefathers, 
it may be, first broke up the soil on 
which his descendants have ever since 
settled, and the ryot who found the land 
ready to his hand by the labour of others, 
the distinction need not have any effect 
with the Court in laying down the prin- 
ciple which is to be observed in deter- 
mining what is a fair and equitable rent, 
What is fair for one, we must take to 
be fair for the other. 


Three separate propositions have been 
put forward as to the mode of arriving 
at a fair and equitable rent in the case 
of a rise in the value of produce other- 
wise than by the agency of the ryot. 

The propositions are— 


rst—That the rent be left to compe- 
tition, and that the zemindar be allowed 
whatever rent he could obtain from any 
other ryot. 


and.—That the rent be adjusted thus: 
Give the ryot the benefit of all the 
profit he now derives from his lands from 
the last adjustment of his rent: Give him, 
besides out of the increased value of the 
produce, what will repay him for the in- 
creased cost of production, and hand 
over the entire surplus to the zemindar. 


grd.—That the rent be adjusted thus: 


Presuming that the old rent bore a just]. 


proportion to the old produce, give to the 
zemindar the same proportion as rent 


out of the present produce. 

With respect to the first proposition, 
such a rule would, I think, not be equi- 
table in the case of any, except a very 
few of the ryots, to whom the law has 
given a right of occupancy. To say 
that a man has a right of occupancy, and 
at the same time to put it in the power 
of the zemindar to deprive him of it by 
putting his land, as it were, up to auc- 
tion to the highest btdder, would be 
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unfair to the ryot, and frustrate the in- 
tention of the law. 


To show the effect of the second pro- 


position, the following case may be 
taken :— 
Former gross Cost of Rent: Ryot’s protit: 
produce : production ; 
Rs. Rs. Rs. Rs. 
30 IO ro IO 


If the value of the produce doubled, 
then out of the 30 rupees increase, say 
you deduct 8 rupees as the increase in 
the cost of production, and the remaining 
22 the rule would give to the zemindar. 
The case would then stand thus—- 


Gross Cost of Rent: Ryot’s profit: 
produce: production: 
Rs. Rs. Rs. Rs, 
60 18 32 10 
Under the third proposition, the fdl- 


lowing case may serve as an illustration :— 


Former gross 
produce ; 
Rs Rs. 


30 10 20 
Say that the value of the produce has 
doubled, then the case would stand thus— 
Present gross 


Former rent : Ryot’s profit, includ- 


ing cost of production : 
Rs. 


Present rent: Ryot’s present profit in- 


produce: cluding cost of production : 
Rs, Rs. Rs. 
60 20 40 
If the second proposition is adopted, 
there will, in every case, ariseea necessity 


for lengthened and difficult enquiries. 
To work out such a rule, it must be 
ascertained :— p 


rsi—What was the value of the pro- 


duce when the rent was last 
adjusted ? 

and.—What was the cost of produc- 
tion ? 

grd.—What was the share of profit 


left to the ryot after his rent ` 
was paid? This would, how- ’ 
ever, Only carry the case over 


the first stage; there would 
still remain to be ascer- 
tained :— 


1sf—The present value of the produce. 

and.—What rise has taken place on 
the ccst of production. To do this in 
every case would occasion such an 
amount of labour that -the constituted 
Courts of the country could never get 
through it. Moreover, it does not seem 
fair and equitable that the ryot should 
get no share whatever of the increase in 
the value of the produce of his lands, 
and that though the value of agricultural 
produce had immensely increased, he 


2 
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himself is to derive not a particle of an exception to the rule, and have, of 
advantage from it. - course, to be treated differently. These 


The third proposition is certainly more exceptional cases would, however, not be 
simple and apparently equitable; such a humerous, and the rule would serve in all 
rule would involve only two points of | the ordinary cases. 
enquiry, wzz., the former value of the | This rule of proportion could not be 
produce and the present value of the, called into requisition in those cases where 
produce. ‘These • points ascertained, the] it could be shown that the former rent was 
rule could be worked out. regulated with reference to some contract, 

As a general rule, it may, I think, be! O with reference to some ascertainable 
fairly assumed that the last adjustment|™0ode, whereby either party got a certain 
of rents was made upon a principle con. (Drd or regulated share of the profits. 
sidered fair and equitable to both parties ; | Wherever there was this contract, or cus- 
and that the rent, as compared with: tom, or usage, it should be given effect to 
the produce, represented the sum which |!” any future adjustment of the rent. 
the zemindar was willing to take, and} I may add that I think section 6 of 
the mot to pay, as rent. That being,‘ Act X. was meant to be retrospective, and 
then, in the nature of a contract between: I have already expressed my opinion, else- 
the parties under the then state of circum- | where in these notes, that the Act created 
stances, it is only necessary to carry outf rights of occupancy which never existed 
the principle of that contract into the: before, and that in that respect the law 
present state of circumstances to get at a, was not declaratory, but enacting. 


fair and equitable rent. If the former! gy, Chief Fustice—This is a special 
rent was fair as compared with the former appeal from the decision of the Judge of 
value of the produce, the same rule of! the 24-Pergunnahs in a suit brought for 
proportion, if carried out, would give aja kubooleut at an enhanced rent, The 
fair rent now; and, as a general rule, I i Judges who heard the special appeal 
think this is the rule which should pre- | (Mr. Justice Campbell and Mr. Justice 
vail. Elphinstone Jackson) have decided that 

It is trug that, where the cost of pro-|the case must be remanded, and in order 
duction has not increased in the same fto enable them to declare for the guidance 
ratio with the increase which has taken'of the lower Courts the principle which 
place (ës Le value of produce, the rule ! ought to be adopted in enhancing the 
would give to the 1yot the larger share| rents of ryots having rights of occupancy 
of the increase. But it may, I think, be | where there has been an increase in the 
safely inferred that the cost of production | value of the produce, they have requested 
would generally keep pace, or nearly so, the opinion of a Full Bench on the follow- 
with the increase in the value of produce, 1 ing questions :— 


and the rule would scarcely ever be found; s/.—When there has been an increase 
to operate with too great advantage to the | in the value of the produce arising from 

an increase in prices, and the zemindar 
is entitled to a new kubooleut from an 








ryot, 

If the cost of production has doubled 
at the same time that the value of the | 0CCUpancy-ryot at an enhanced rent at 
produce has doubled, then the rule, which fair and equitable rates, is the faif and 
allows the zeminder to double his claim |€quitable rate to be awarded, the rate 
upon the ryot, is a fair mode of adjusting which might be obtained by commercial 
the matter. But if in any case the ze- competition in the market, or is it a rate 
mindar or the ryot could show that the for- ;'© be determined by the custom of the 
mer rent was no? fixed with any reference | neighbourhood in regard to the same 
to the former value of the produce, or | Class of ryots? 
that, for some special reasons existing at i 2and.— the custemary rate of „the 
the time, the rent was fixed at too high or! neighbourhood has not been adjusted 
too lowa figure, then the case would Ges) with reference to (e increased value of 
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produce, then ‘on what principle is the 
enhancement of that customary rate to 


be adjusted ? 


The learned Judge, Mr. Justice Camp- 
bell, in his judgment to-day, says: “In the 
present case no attempt is made to con- 
tradict or deny the 
ancient holding.’ But the 
which I must assume were carefully pre 
pared, are general, and refer generally to 
occupancy-ryots, and make no distinctioa 
between holdings which are ancient and 
those which are of modern date. 


Although the first question refers to an 
increase in value arising only from rise 
of prices, I think that the rule which we 
Jay down will be equally applicable to 
cases in which the increase has been 
caused by the proximity of a road, or of 
a canal or railway, opening a new source 
for carrying to distant parts produce which 
for want of roads was formerly necessarily 
‘consumed in the immediate neighbour- 
hood. Such causes may raise the value 
of produce without materially raising the 
price of labour, or adding to the expenses 
of production. But we must take care, 
lest, in answering a general question, and 
treating it as aplicable to particular cir- 
cumstances, we do not express an opinion 
which may hereafter be considered as 
applicable to all cases falling within the 
general question propounded. My answer 


is, therefore, confined to the question 
asked. If there was anything with refer- 
ence to the antiquity of the holding 


which takes it out of the general rule, the 
facts ought to have been stated. 


The reference was made in consequence 
of the confiicting decisions in the cases of 


Hills versus Ishur Ghose, No. 1607 of 

1862, decided on the 2nd September 1863. 

Haran Mohun Mookerjee versus Thakoor 
Dogs Mundle and others, decided 14th 
September 1864, reported in the Week. 
ly Reporter, vol. 1, page 112. 

Kashee Per- 

decided 

the 


Ghose versus 
shad Mookerjee and others, 
26th November 1864, reported in 
Weekly Reporter, vol. 1, page 226. 
The papers were sent to the Officiating 

Chief Justice, and were handed to me upon 

my return ffom England ;*and, considering 


Shibnarain 
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the importance of the case, not as regards 
the amount in suit, but with reference to 
the principle to be - established, and the 
necessity of having a decision by which 
the Judges would consider themselves 
bound, I thought it right to request the 
atten dance of all the Judges of the Court, 
and to have the case decided by them. 


The case has been very elaborately 
argued by Counsel upon both sides; but 
I cannot say that anything of importance 
has ben brought forward which had not 
been previously considered in the argu- 
ments and in the judgments pronounced 
in Ishur Ghose’s case, and in the Minutes 
of the Judges written in consequence of 
that decision. I must confess that I have 
not heard or read anything since Ishur 
Ghose’s case was decided, which has in- 
duced me to alter the opinions which I 
then expressed; and I should be wanting 
in sincerity if, out of deference to my 
learned colleagues, or for the sake of 
using éxpressions of courtesy, I were to 
say that anything which I have heard 
to-day has led me to entertain the slight- 
est doubt as to the correctness of my for- 
mer opinion. To that opinion I firmly 
adhere. 


In that case it was held by Mr. Justice 
Bayley, Mr. Justice Kemp, ‘and myself, 
that the enhanced rent could not exceed 
the old rent with such portion of the in- 
crease added to it as would render it fair 
and equitabie under the altered state of 
circumstances; and it was expressly stated 
that, in determining whether the whole of 
the increase was to be added, the Judge 
must be guided by all the circumstances 
of the case. It was said: “In the absence 


of proof to the contrary, he may take 
the old rent as a fair and equitable rent 
with reference to the former value of 
produce—he must take into consideration 
the circumstances under which the value 
of the produce has increased, and whether 
those circumstances are likely to continue. 
and whether the value of the produce is 
likely to keep up to the present average 
in the ensuing year. He must consider 
whether the costs of production, including 
fair and reasonable wages for labour and 
the ordinary rate of profits dertved from 
agriculture tn the neighbourhood have in- 
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creased, and he must make a fair al- 
dowance on that account.” 


The decision in that case, whether right 
or wrong, was not a hasty one. The 
Judges before whom it was heard were 
fully aware of the importance of the judg- 
ment they were called upon to pronounce, 
and of the numerous cases which would be 
governed -by the principle to be laid down. 
They, therefore, took time to consider, 
and the judgment was not pronounced 
until they had given their utmost con- 
sideration to the case, and had expended 
much time in endeavouring to arrive at a 
just-and sound conclusion which might 
govern other cases then pending, and 
might form a precedent for future cases. 
The principle of that decision was, that the 
ryot was entitled to the full benefit of the 
“old rent, and that it could not be enhanced 
beyond the amount warranted by the 
ground of enhancement. Rules were laid 
down for the guidance of the Judges in 
determining the facts, such as, “rents 
which new ryots would pay,” and the 
definition of rent by Malthus, merely as a 
guide to the Judge; some rule being neces- 
jsary to ascertain what was the actual value 
or rack-rent, in case there should be no 
evidence of market-value. In fact, the 
Judge stated expressly that there was no 
| evidence of market-value. 


The gase of the Queen vs, the Grand 
Junction” Railway Company, 4 Queen’s 
Bench Reports, p. 18, has been referred to, 
In that case the Court held that in ascer- 
taining for rating purposes the rent at 
Which the railway might be reasonably 


expected to let to a tenant from year to 
year, the only deduction from gross re- 
, ceipts on account of tenants profits was a 
“percentage on the capital employed. This 
deduction was in the particular case cal- 
culated at 20. per cent., having regard to 


‘the fair profits of such a trade carried on 


by means of so large a capital and with 
‘such large risks. 


This percentage was allowed in addi. 
tion to 5 per cerft. interest on the capital 
and all other expenses of. carrying on the 
business of carriers. 


It appears to me that the deductions 
which were made in Ishur Ghose’s case 
~ Vol, III, 
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were quite in accordance with the princi- 
ple of that case, for, under the definition 
of Malthus, not only interest, but profits 
On capital,” were allowed in addition to 


every expense of cultivation. 


As my opinion is in the minority, and, 
I may say, stands alone, I feél tight to 
point out more at large the reasons which 
still influence my mind, and prevent me 
from yielding my opinion to those of the 
other Judges of the Court, "` 


In the judgment given in review 
Ishur Ghose’s case, I showed— 


1st—That the zemindars were in 1793 
declared to be the proprietors of the lands, 
and encouraged to exert themselves in 
the cultivation and-improvement of their 


ill 


estates, under the certainty that they 
would enjoy exclusively the fruits of 
their own good management and indus- 


Hr, and that no demand would ever 
be made upon them for an augmentation 
of the public assessment in consequence 


of the improvement of their respective 
estates. 
and.—That from 1793 to 1812 they 


were prevented from granting pottahs or 
leases to ryots for terms exceeding 10 
years; and consequently could not, during 
that period, have created ryots with here- 
ditary rights of property in the soil. 


grd.~Vhat after Regulation V. of 1812 
they were entitled to grant leases to all 
new ryots, and to all ryots who were not 
entitled to demand a renewal of their 
leases, such as khood-kasht ryots oi any 
rent and for any term that might specifi- 


cally be agreed upon between them; and 


that such leases, whether in perpetuity or 
for any term, were binding upon the ze- 
mindars and their heirs or assigns; and 
that the Courts were to give effect to the 
definite clauses of the engagements, and 
fo enforce payment of the sums specifi- 
cally agreed upon, 


4th.—hat, if the ryot’s driginal holding 
commenced after the date of the Perma- 


l nent Settlement (and that if it commenced 


before, it was for him to prove it either 

by positive or presumptive "` evidence), he 

was entitled to have effect given to any 

definite engagement between him and the 

landowner, either as to the duration of the 

term, if any wa’ specifięally ranted to 
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him, or 
paid, or the rates at which it was to be 
assessed. But that if he failed to prove 
that any such engagement was entered 
into, or that the term for which he was to 
hold was ever fixed or defined, or that any 


stipulation was made as tothe rate of rent 


at which he was to hold, he must be con- 
sidered to have entered and held as a 
tenant for one year only, and to have con- 
tinued to hold on with the consent of the 
landowner from year to year, or accord- 


ing to the language more generally used ' 


in this country, as a tenant-at-will; and 


that, but for Act X. of 1859, he would have - 


-been liable to have his tenancy determin. 
ed by the landowner, and to be turned 
out of possession at the end of any agri- 
cultural year. It was stated that it was 
unnecessary to determine whether, 
cording to the law of this country, any 
notice to quit would have been necessary 
or not. 


If by custom or usage a notice to quit 
was necessary, the ryot would of course 
be entitled to it before his holding could 
be determined. 


After Regulation V. of 1812, a Land. 


owner had as much power to fix his own 


rents and terms as regards all new ryots) 
the khood-kasht . 


and all others, except 
ryots and such others of the old ryots as 
were entitled to a renewal of their leases, 
as any landowner in England. 


It has been observed ina book of very 
considerable authority on these subjects— 
I mean Directions for Revenue Officers 


in the North-Western Provinces, promul- 


gated by the Lieutenant-Governor, and 
prepared, I believe, originally by the late 
Mr. Thomason, p. 61, para. 121—that 


“much confusion has arisen from the 
neglect to distinguish between proprie- 


tary and non-proprietary cultivators ”— 


and it is theré stated (paras. 1216 to 128). 


that, “ throughout Hindosstan, there is a 
large body of persons 
heritable and transferable property in the 
soil, who are also cultivators, and their 
profits as proprietors and as cultivators 
arə sometimes so mixed” together that it 
is difficult to distinguish between them 
‘and the non-proprietaty ciltivators. 


possessing an 


e ` 
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“In many parts of Bengal, Behar, and 
Orissa, at the time of the Permanent 
' Settlement, no attempt was made to dis- 
tinguish proprietary from non-proprietary 
cultivators, but all were left indiscrimi- 
nately to the mercy of superiors who con- 
tracted for the Government revenue, and 
'who, whatever was their origin, were 
distinct from the village proprietors. A 
‘similar error was nearly committed in 
the Talookdaree Estates in the North- 
. Western Provinces. 

“A remedy for this manifest injustice 
has been often sought by an attempt to 
‘provide protection equally for all classes 
‘of cultivators, and the advocates for such 
measures have argued upon acts which, 
in truth, indicated the existence of much 
higher rights than those of mere culti- 
vators. l 


«The importance of the question is 
'much diminished when the proprietary 
have been carefully separated from the 
non-proprietary cultivators, and the for- 
mer confirmed in all the privileges to 
which they are justly entitled, 


“Still it is incumbent upon the Settle- 
ment Officer to define precisely the posi- 
tion of non-proprietary cultivators, zz 
order that no doubt may remain as to 
the party entitled to benefit by future 
improvement of the land. So long as this 
‘is doubtful, exertion will be diseouraged. 


“« Non-proprietary cultivators are gene- 
‘rally either the descendants of former dis- 
possessed proprietors, or ¢hey have been 
located on the estate by the present pro- 
prietors, or their predecessors. Their best 
| securtly no doubt consists in the demand 
‘for their labour. A zemindar commonly 
' reckons his wealth by the number of hts 
| Assamees, and the fear of losing their ser- 
vices is often a suficienti provision against 
' harshness or severity towards them. 


er There can, however, be no doubt that. 
many non-proprietary cultivators are 
considered to have rights of occupancy, 
and thus two classes are commonly recog- 
nized—-/hose who are eglitled to hold at 
fixed rates, and those who are mere ten- 
anits-at-will, 


“Cultivators oi fixed rates have a right 
to hold certain fields, and cannot be ejected 
from them so long as they pay those rates. 
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They have no right of property in the | žeredilary lands, either under a zemindar 
fields, and are not able’ to alienate them | or a co-parcener in a village, In Bengal, 
without the consent of the proprietors;|one class of them holding their lands 
but their sons, or their immediate heirs, | a/ fixed rates by hereditary right, some- 
residing with them in the village, would | times sub-let them, except the part about 
succeed on the same terms as themselves : | their dwelling, in which they continue to 
nor are they competent of themselves to} reside; and, although ceasing to cultivate 
perform any act ‘which is considered to| and engaged tn trade or business, they 
indicate proprietary right, such as the| retain their designation of khood-kasht. 
digging of a well, the planting of al The term is also applied in the North- 
garden, or the location of a labourèr. | Western Provinces to lands which the 

7 simple right is to till their fields; proprie’or, or the payer of the Govern- 
hemselves, or to provide for the tillage, | ment revenue, cultivates himself. 


and for these fields they pay certain rates, | A khood-kasht ryot probably derived 
and are in some cases liable to be called | his title by descent from, or succession 
upon to perform certain services, OF 10/14 one of the old village community, or 
pay certain fees to the proprietors. SO} some person who in ancient times had 
long as these conditions are fulfilled, they | 


i acquired ietary ight i the ] 


an attempt is made to eject them, they j Law by reason of his having reclaimed 
have their remedy by ‘summary suit be- it. Menu says: “Sages pronounce’ cul- 


fore the Collectors. lf they fail to pay tivated land to be the property of him 
the rent legally demandable, the pro- | who cut away the wood, or who cleared 
prictor must sue them summarily for the! and tilled it,” (Chap. 9, para. 44.) So 
arrear, and on obtaining a decree in his property in waste land was, according to 


favour, and failing after it to collect his: Mahomedan Law, established by re- 
dues, he may apply to the Collector to | 


i e . ~ ; Claiming it with the permission of the 
a nee and to give him possession | Imam according to Aboo Hunneefa, and 
of the land. 


by the mere act of reclaiming it accord- 

*Tenants-at-will have no right extend-|ing to Abu Yusuf and Mahomed. 
ing beyond the year of their cultivation. (See Baillie on the Land Tax of India, 
When at the commencement of the agri- | Cap. 6, para. 42.) But, however this 


cultural feat they agree to cultivate cer- ; may be, it is clear that, since Regulation 
tain fields on certain terms, they are (lI, of 1793, by which the right of pro- 
entitled to the occupation of those fields perty was declared to be vested in the 
on the specified terms during the year; | landholders, ñ% e, in the zemindars and 
but at its close their right terminates.” | independent talookdars, property in 

I do not believe that, even before the |land which formed part of a permanently- 
Permanent Seulement, every cultivator | S&tled estate could not be acquired by 
who resided in the village in which his !Teclaiming Jr from waste. How, then, 
lands were situate, whether let into pos- | Could it be acquired except by contract 
session for a term or only as a tenant-at- | OF adverse possession, or by prescription 
will, or to hold from year to year, neces- | BOIDÉ back as far as to the time of the 


ily b khood-kas} Permanent Settlement? I am of opi- 
sarily Decame a Khood-Kasnt ryot, nion that neither a right of proprietorship 


The definition of khood-kasht in Wil-;nor a right of occupancy could have 
son’s Glossary (287) is, a ‘cultivator of | been acquired by any othfr means in a 
his own hereditary land.” The word | permanently-settled estate. 

“Kkhood,” self or own, and “ kasht,” toj The directions to Revenue Officers, 
sow, show that. the term has reference to | para, 130, show that the right depends 
some proprietary’ rights, rather than to | upon prescription. It is there said: “It 
the fact of residence in the village. In | jg impossible to lay down any fixed rule, 
column 267 of the same Glossary, tit. | defining what classes of cultivators Are 
khood-kasht, the definition is, “a resi-|to be considered entitled to hold at fixed 
dent cultivator, one cultivating Aís owz | rates, They are*knewn dn different parts 
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of the country by diferent names, 
as chupperbund, -hood-kasht, kudeemee, 
mourosee, hukdar, &c., all of which terms 
imply attachment to the soil or prescrip- 
five righi. Those who have no such right 
are commonly called kutcha Assamees or 
py-kasht. ZZ has sometimes been supposed 
that all ryols resident in the village 
(khood-kasht) are of the former class, 
and that those who reside in another vil- 
lage (py-kasht) have no rights. But there 
are frequent exceptions fo this rule. 
Many cultivators residing in the village 
are mere fenants-at-will, whilst those re- 
siding tn neighbouring villages may have 
marked and recognised rights. Prescrip- 
tion ts the best rule to follow.” 


I am clearly of opinion that a ryot 
who, after the date of the Permanent 
Settlement, and especially after Regula- 
tion V. of 1812, was let into possession by 
aj zemindar to hol! as tenant for a fixed 
term, or at will, or from year to year, or 
without defining the period during which 
his tenancy was to continue, did not, be- 
fore Act X. of 1859, merely, by reason 
of an occupation for 12 years, b:come a 
khood-kasht mat, But it is not neces- 
sary to determine this point, because 
section 6 of Act X of 1859 makes no 
distinction between a khood-kasht and a 
py-kasht ryot. Each, if he has occupied 
for 12 years, has had a right of occupan- 
cy conferred upon him by that Act, which 
is hereafter shown to have had a retro- 
spective effect. 


It was suggested that the 6th section 
substantially converted every ryot who 
had occupied for 12 years into a Ehaxd- 
kasht ryot, and gave him a right to hold 
at fixed or customary rates. But there 
is nothing in the At which, in my opini- 
on, discloses any such intention. 


In my former ‘judgment in review in 
Ishure Ghose’s cas» I showed that, prior 


to A& X. of 1859, even a right of occu- 
pancy could nof be gained merely by an 
occupation for 12 years. I there review- 
ed the authorities of the late Sud ier Court 
upon the subject, and I referred to the 
case of Digumber Mitter. and Ramsoon- 
der Mitter, Sudder Decisions, 1856, page 
617, in which, at page 62), it was held 


that the failure or forb2arance of the | 


a $. 
zemindar tO demand san increase of rent 





during 12 years did not create a right of 


occupancy. 


A similar decision was come to in the 
case of Mussamut Lallahoonissa Khatoon 
versus Ram Gopal Sein, same volume, 
page 665. 

I have not heard the, authority of either 
of those cases impugned, nor has it 
been contended that, before Act X. of 
1359, a mere Occupation for 12 years . 
conterred a right of occupancy, or ai 
right to hold at less than the actual value 
of the land. 


The Civil Law, in which it has been 
said "bat we have the most complete, 
if not the only, collection of the rules of 
natural reason and equity* which are to 
govern the actions of mankind,’ and 
which has been called “ralto scripta,” 
as containing the most perfect rules of 
reason for deciding all differences be- 
tween man and man, held that a farmer 
Or tenant could not acquire by prescrip- 
tion what he held by that title; “for, 
in order to prescribe, it is necessary to 
possess, and to possess as master.” + 
But where a ryot or tenant holds at a 
certain rent with the consent of his land- 
lord, there is no adverse holding at that 
rent, If a ryot could prove that he had 
held land for many years, and that, when- 
ever his rent was altered, he had claimed 
to hold at a fixed rent, or at a rent assess 
able according to some definite rules, 
and that such claim had been acquies- 
ced in by the landowner, he would have 
evidence from which a prescriptive right 
to hold at that rent might be presumed; 
but a mere occupation of land for rz 
years at a fixed rent, or at rent which 
had been varied-at the pleasure or cap- 
rice of the landowner, would be no evi- 
dence of such a right. That was ex- 
pressly laid down by the late Sudder 
Court in the case, to which I hav: above 


referred, of Degumber Mitter versus 
Ramsoonder Mitter, Sudder Decisions, 
July 1856, page 617; and that decision 
was quite in accordance with the rule of 


the Civil Law. e 
In that case four Judges (Mr. Raikes, 
Mr. Colvin, Mr. Patton, and Mr. Tre- 


vor), reversing the decision of the lower 





* Dr, Strahaq Int., page 5. t Domat 2227. 
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Appellate Court, held that the landlord | ties on the subject that under the English 
was entitled to enhance his rent to the full! Statutes the law of limitation and pre- 


actual value of the land, at which it had 
been assessed by the first Court. 
said: ." It has been shown by Baboo 
Ramapersaud Roy in the precedents of 
the Court referred to in his argument, 
how the current of decisions have run on 
this question since 1845, and that this 
Court has, on several occasions, under 
different forms of words, almost invari- 
ably ruled that ‘the claim to assess, be- 
ing a perpetually recurring cause of 
action, cannot be barred by lapse of time.’ 
We would also refer to another case (not 
cited, at page 188 of the printed Deci- 
sions for 1849—Dupnarain Roy, appel 
lant, versus Sreemuttee Roy and others— 
as a case in point. The suit there was 
for re-adjustment of rent by a ryot, on 
the ground of excessive rates, the zemin- 
dar pleading payment of the rates obj<ct- 
ed to by the ryot for upwards of 20 years. 
A special appeal was admitted to trv 
whether lapse of time was not a fair and 
legitimate plea against the action, and 
the ruling therein was that as the zemin- 
dar had produced no engagement binding 
the "rot to any particular amount of 
jumma, or as being in possession of any 
particular tnehal of known boundaries, 
on which rent is payable without reference 
to what may be found, at any period, to 
be its “txact extent by correct measure- 
ment, the ryot is not barred by having 
_ paid an uniform rent for more than 12 
years, from claiming a measurement and 


of the rent 
manner as a zemindar, when not 
has 


in the same 
bound 
always a 


re-adjustment 


by express 
-claim to a like measurement. 


engagement, 


These precedents must be held to es- 
tablish the principle that, unless the land- 
lord and tenant are bound by express 
engagement to an uniform rate of rent, 
the right to raise or reduce 
dependent on other circumstances which 


it, however 
may govern each particular case, is a 
right that cannof be disputed on the plea 
of lapse of time, nor be extinguished by 
prescription. 


“Tne appellant’s pleader has also proved 
by the submission of competent authori- 


They | 


-enant tn this 


in Bengal, 


scription was held not to apply to suits 
of the nature before us. Zhe reasoning 
on this seems lo be that, as the tenants 
possession 1s from the first a possession 
wiih the consent of the landlord, tt must 
be considered as permissive, however long 
14 may continue, and that no length of 
time can therefore bar the landlord's 


right of recovery, or secure to the tenant 


a title adverse to the landlord’s interests. 


“The connection betioeen landlord and 
couniry commences on a 
similar understanding. The under-tenant 
whether holding by pottah 
or as a tenant-at-will, occupies Ais land 
with the consent of the semindar, and the 
rent, however determinable, is only a 
consequence of the arrangement. Should 
the zemindar content himself with less 
than the local rates in the case of a ten- 
ant-at-will, ihe law only imposes upon the 
zemindar the necessity of serving such 
tenant with a notice before he can legally 
raise them; but the precedents of this 
Court, cited above, clearly > indicate 
that the construction put upon the law 
here as well as in England is the same, 
and that the failure or torbearance of the 
zemindar to demand an increase of rent 
during 12 years will not change a tenant- 
at-will into a tenant with permanent 
rights of occupancy. 


“It has been argued by Baboo Shum- 
bhoonath Pundit, on the part of the ryot, 
that the landlord’s receipt of rent at an 


uniform rate during more than 12 years 
is evidence of his having abandoned his 
right to demand more, and prevents the 
exercise of the right ever after. But the 
payment of the same rent for a considerable 
lime by a tenant cannot be proof of the 
landlora’s to restrict his own 
right of demand; tt ts far Zo ambiguous 
a fact to allow of any such conclusion 
being drawn in favour of the tenant. Xt 
is, moreover, an argument practically in- 
consistent with any application of the 
limitation law. If that law, as assumed, 
barred the righ? of the landlord to rg-as- 
sess the lands for ever, he could not exer- 
cise that right iħ the event of the lands 


intention 


106 Aci X. THE WEEKLY REPORTER, Rulings. [Vol IIL. 


being abandoned by the present occu-'under such terms that he was not pre- 
pant, the application of the law would | cluded from raising his rent. 
not only affect his right over the present | If, after Regulation V. of 1812, a land- 
GE Ger would apparently fix the rent) owner let lands to a ryot at a certain 
of the land at the present rates for ever.| rent without any agreement fixing the 
“The Court, therefore, see no reason} term of the holding or binding the land- 
whatever to depart from the principle in-| owner not to enhance the rent, or it 
culcated by the precedents, which hold| he should enhance it, té enhance it only 
that the Law of Limitation is inapplicable | according to certain fixed rules, the ryot 
to suits for the adjustment of rents.” would not have held at pergunnah rates, 


Mr. Torrens, who dissented, said; / OF at customary rates, or at rates payable 


“If a zemindar neglects all the requisi- | by similar ryots for similar lands in the i 


tions of the law, which, under his settle- | meighbournood ` and the principle of the; 
ment, he is bound by, he cannot come above case would show that a holding for 
into Court, and reap an advantage from | 12 Fr 20 years would not have created a 
his own laches, saying that at any time ; Tight to hold at such rates, and that the 
whatever, without respect to any general | ‘andowner, even after a holding for 12 or 
Law of Limitation, ‘I have a right to be 29 Years, would not, before Act X. of 
heard in question of my ryot’s tenure, and | 1859, have been precluded, after notice, 
to enhance at my discretion the assess- ' from enhancing the rent to the full actual 
ment payable on it. Æ 7s frue that P value of the land, or ejecting the ryot if 
have not fulfilled any of the requirements! h would not consent to pay it. 
of the law by settling with my ryols, or What presumption then is to be made 
by giving the documents required of mej merely from the fact of a holding for 12 or 
to the Collector ; it is true, too, that my|20 years not carried back prior to 1812, or 
ryot has asserted his right to hold at fixed | to the date of the Permanent Settlement? 
rates for these last go years; that I have) acc X, of 1859 created a right of occu- 
not before questioned this; but now that pancy in all ryots who had occupied for 
he has laid out all his capital under thei i3 years without reference to the fact 
security relied on from my silence, and) whether they resided in the evillage or 
from my recewing from him only at ;not. The Act applied to all ryots who 
the rale given in my  szemindaree ac-| had occupied for 12 years, and who were 
counts, I wish to raise his assessment ten-: then merely tenants at-will liab¥? to be 
fold, and, if he cannot pay. eject Ais: removed at the end of any current year, 
This state of things was, I apprehend, if not without, at least after, a notice to 
never intended by the Deenntal Settle- quit, and to have their rents enhanced, 
ment, but such would be the consequence, ` e 
especially since the enactment of Act I. of! after notice of enhancement, to the full 
1845, if the Law of Limitation cannot be | actual value of the lands. But was it 
held applicable fo suits of this nature,” the intention of the Legislature, when 
conferring such rights by retrospective 
I should concur with Mr, Torrens, operation, to derogate from the proprie- 
if it had been proved, as he alleged, that itary rights which were declared at the 
the mot had asserted his right to hold atjtime of the Permanent Settlement to 
fixed “rates for 30 years, and the land-| belong to the landowners, and to cozfer 
owner had acquiesced in the claim; but|on those who were merely tenants-at- 
that statement was used rather ‘as E Gn E from year to year, not 
argument than as referring to the facts/OMy @ right not to be removed from 


: Ka . | their holdings, but also a right to hold 
which: ngad peen: proved iniae pariçular ‘at fixed rates, or lower rents than other 


case before the Court. ryots would pay for the same land? 

The case was determined with reference} As I said in my former judgment, 
to g purchaser under Act I. of 1845, but it|to hold that the Legislature intend- 
must be equally applicable to any other | ed to confer rights of occupancy which 
landowner who let a rop into possession ! did not previously exist at rents lower 
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than such as could be reasonably ob- | 222, 


tained from new ryots, would, in !my opi- 
nion, be giving a construction to the Act 
which would render it an unjust interfer- 
ence with the vested rights of the land- 
owners in the permanently-settled dis- 
tricts, and a violation of the engagement 
which at the `" *, of the Permanent Settle- 
ment was made h them by Government. 


Such a constru 
the Act, unless th {Legislature has declar- 
ed its intention b |!the clearest and most 
‘unmistakeable lan uage. I cannot think 
hat the Legislat :, by using the words 
‘‘ fair and equitable ‘rates,’ intended to give 

ryot, who obtai ed possession only 12 
years ago when he had no right to the land, 
and when the zemi dar was not even bound 
to accept him as a iyot, or to admit him into 
possession, any |foprietary rights which 
would entitle him without express con- 
tract, to participat in any increase in the 
value of the produ e of the land not caused 
by his own agency Ir at his expense. 


Surely it could ot have been necessary, 
in order to protect the ryois from un- 
warrantable exactiin, to enact that a ryot, 
who had no righi; in the land 13 years 
ago, should, by ‘reason of his 
occupied it for 12 years, become entitled 
to hold ft ‘at a leis rent than a new ryot 
would give for ‘it. 


It weld surprse landowners in Eng- 
land if they were to find that, by an Act 
having restrospect\ve effect, or by a con- 
struction put upon the words “fair and 
equitable,’ tenant: who had held under- 
leases for 99 years at a nominal rent, or had 
held for 20 years as tenants from year to 
year at very low ients, had acquired rights 
of occupancy, and that, at the expiration of 


i cannot be put upon 


the leases, or upon the determination of 
the tenancies, they were not merely not 
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he would find equally legitimate 
evidence that it was not, in fact, the inten- 
tion of the, Legislature, when using the 
words “fais and equitable,” to render the 
Pergunnah tates, or customary rates, 
or the rates payable by similar ryots for 
similar lands in the neighbourhood, the 
standard for determining what would be 
fair and equitable. 


The Pergunnah rates were, in all 
probability, originally, intended for the 
purpose of enabling the Government in 
assessing the revenue to ascertain what 
the landowners were, in fact, collecting 
from the ryots, not that the Government 
was bound in assessing the lands to treat 
the rents actually collected as the true 
value. It was the interest of the zemin- 
dars to. show that the rents they were 
collecting were very low, and to make 





them up by abwabs and cesses. In 
practice, the Pergunnah rates were 
seldom found to exist. 

If it had been the intention of the 


Legislature that all ryots, upon whom a 
tight of occupancy had been conferred, 
should be entitled to hold at Pergunnah 
rates or customary rates, or, in the absence 
of such rates, according to a rule of pro- 
portion, nothing would have been easier 
than to have added words to that effect. 
But they simply declared, by. section 5, 
that tenants having rights of occupancy 
were entitled to receive pottahs at fair and 
equitable rates, which, as I construe that 
section, also includes a right fo Aold at 
fair and equitable rates, leaving it to the 
Courts of Judicature to fix what would be 
fair and equitable in each case. It could 
not have been left to a landowner to fix 


his own rent, without enabling him to 
frustrate the intention to give a right of oc- 
cupancy; for, if he could fix his own rent, 


bound to quit, bi.t were entitled to hold fhe could easily compel the ryot to aban- 
on at a lower rete than the landowners | don his holding. There is nothing in the 


could obtain from new tenants. 


Mr. Justice Campbell has referred to the 


words “fair and equitable.” which necessl- 
tates injustice to the landowners, or such 


report of the Select Committee as a legiti- | a construction to be put upon the Att as 
mate guide for ascertaining the reasons of |to render it a violation of the engagement 


the Legislature for conferring a 
occupancy upon ryots who had held for 12 
years. If he would refer to the proceed- 
ings of the Legislative Council for 1859, 


right of | made with the zemindars at the time of 


the Permanent Settlement. What is just 
and equitable in each case is left tọ the 
Courts, and was intended to be lefi to 


‘on the motion of Mr. Ricketts, at page| them. © E Sa. 8 s 
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The right of occupancy acquired by 
reason of an occupation for 12 years is 
the mere creation of At X. That AG, 
as I have already observed, did not take 
away the right of any ryot who had a 
right by grant, contract, prescription, or 
other valid title to hold at a fixed rate of 
rent. The rights of those who have held 
at fixed rates of rents which have not 
been changed from the time of the Perma- 
nent Settlement are expressly protected 
by section 3, and section 4 has given them 
a more easy mode of proving those rights. 


By the term “fixed rates of rent,” I 
understand, not merely fixed and definite 
sums payable as rent, but also rates regu- 
lated by certain fixed principles—such, 
for instance, as a certain proportion of 
the gross or of the net produce of every 
beegah, or such a sum of money as would 
be equal to such a proportion of the pro- 
duce, or such a sum as would give to the 
ryot any fixed rate of profit after pay- 
ment of all expenses of cultivation. 
cerium est quod certum reddi polest” is 
a maxim of law. But, if I am wrong in this 
construction, I think the ryot who could 
prove such a right would be entitled to 
the benefit of it in determining what 
would be a fair and equitable rent for 
such ryot to pay; what is fair and equi- 
table for one is not necessarily fair and 
equitable for another. What is fair and 
equitable for an old rot who has a pre- 
scriptive right to a certain proportion of 
net or gross produce is not necessarily 
fair and equitable for the modern ryot, 


or for one who has occupied for a 
period of years only at the same 
rent at which he was let in, or at a rent 
from time to time enhanced or diminished 
by agreement without reference to any 
fixed principles. 


I2 


Wien conferring rights of occupancy 
-upon all ryots who had occupied for 12 
years, the Legislature distinguished be- 
tween those who had a right to hold at 
fixed rates and those who had not. The 
former were provided for by sections 3 
and 4; the others were to pay such rent 
as might be fair and equitable, 


Holdings at -fixed rates from the time 
of the Permanent Settlement were, by 
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section 3, substantially treated as pre- 
Scriptive holdings, giving a right to hold 
at fixed rates; and section 4 was passed in 
order to give the ryot a more easy mode 
of proving such a holding. The date fixed 
from which prescriptive rights were to be 
presumed was the time of the Permanent 
Setulement,—a time prior to that at 
which zemindars were declared to be the 
proprietors of the lands and were author- 
ized to fix their own rents and terms and 
to deal with the land as any other landed d 
proprietors. 


This they were authorized to do by Re/ 
gulation V. of 1812, and retrospective 
effect given to it by section 2, Regulation 


VIII. of 1819. 


Although the Legislature left those who 
had no prescriptive rights or rights to 
hold at fixed rates, liable to pay fair and 
equitable rates, a limit was put to the 
grounds of enhancement by section 17. 


One ground of enhancement is, that the 
rate of rent paid by the ryots is below 
the prevailing rate payable by the same 
class of ryots for land of a similar de- 
scription and with similar advantages in 
the places adjacent. 


But that is not the only ground. The 
second ground is, that the value of the 
produce or productive powers of the land 
have been increased otherwise than by the 
agency or at the expense of the ryote” 


. It certainly could not have been the 
intention of the Legislature when they 
authorized an enhancement upon the 
ground of an increase in the value of the 
produce, or of the productive powers of 
the land, to limit that ground of enhance- 
ment, and to declare that the enhanced rate 
should not exceed the prevailing rate pay- 


able by the same class of ryots for land 
of a similar description and with similar 
advantages in the places adjacent. 








There could be no good reason for al- 
lowing the second ground, if it was to be 
limited by the first; and, if such a rule 
were adopted, there would be no mode of 
enhancing the rents, if they should all be 
too low. 

The first question in the mode in which 
it is put seems to imply that the learned 
Judges who propounded. it considered that 
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the fair and equitable rite to be awarded! profics of the land. By this mode of en- 


must either be the rate which could be | hancement, 


obtained by commercial 


the original agreement be- 


competition in! tween the ryot and the zemindar is retain- 
the market, or the rate to be determined | 


ed, and both continue to share in the 


by the custom of the neighbourhood in re- | increased gei value of produce in the same 


gard to the same class of ryots. 

to be only for want of such a customary 
Yate, or in consequence of the rates, as it 
is said, not having adjusted themselves, 
that the rule of proportion is to be 
adopted. 


But it has not been found in this case 
that there was a customary rate which 
has or has not adjusted itself. Suppose 
he usual rent was one rupee per bee- 
gah for lands of a particular description. 
Je that rent always to continue, however 
much the land may improve in value? If 
not, by what rule is it to be increased? 
Is there any rule which lays down the 
standard which is to be applied in increas- 
ing it; and if not, is the Court to say, that 


because there is no custom, or because the 
rents have not adjusted themselves ac- 
cording to a custom, we will create a new 
custom, and declare that the custom re- 


quires the rents to be increased, so that | 


the landlord’s rent may always bear the 
same propértion to the present gross pro- 
« ‘S as. e old rent did to the old gross 
p. d D 


4 


the rule of proportion was not 
the .custom, how does ‘the right, even 


It seems proportion in which they agreed to share 


in the net value of produce as it existed 
when the agreement was originally made. 
No sufficient ground is shown by either 
side to disturb that original agreement.” 


There was no finding by the lower 
Court of any such agreement, and no evi- 
dence whatever to prove that any such 
agreement ever existed, or from which 
any such agreement could be legally pre- 
sumed. The mere fact that the rent origi- 
nally fixed bore a certain proportion to 
the value of the net produce (which could 
not be ascertained at the time when the 
rent was fixed) is no more evidence, either 
actual or presumptive, of an agreement 
that that proportion should always conti- 


nue to exist, than the fact that a certain 


amount of rent was fixed is evidence of 
an agreement that the same amount of 
rent should always continue. 
more evidence of an agreement that the 
proportion should always remain the same 
than there .is of an agreement that the 


There is no 


amount should always remain the same. 


But if there was an agreement that the 


rent should always bear a certain propor- 


tion to the value of the wef produce, why 
is the rent to be fixed in proportion to the 


if it exists, to hold at customary Ge 
entitle ‘the ryot to have that standard | 
applied? Is it to be applied as a Zrinct It has been contgnded that section 17, 
ple of natural justice and equity inde- | Act X. of 1859, extends only to cases of 
pendent of any custom to warrant it ? ‘suits for enhancement, and not to cases 


In the judgments by which the ques~ j 0 which the ryot asks for a pottah, 
tions were submitted to a Full Bench in ! or the landowner demands a kuhpoleut 


value of the gross produce ? 


this case, Mr. Justice Campbell and Mr. | 


Justice E. Jackson say that the enhance- 


at an enhanced rent. S 


This’ view has been apparently adopted 


ment should be awarded in proportion to į by some, but I cannot concur in it. 


the increase of the value of the gei produce 
of the land. S 


Mr. Justice E. Jackson says—“ I agree 
with Mr. Justice Campbell, that the en- 
hancement- should be awarded in propor- 
tion to the increase of the value of the ze 

Vol, IL; | 


The Act says that, in the case of a ryot 
having a right of occupancy, the rent paid 
shall be deemed to be fair and equitable 
(S. 5.) But the 17th section says— “ No 
ryot having a right of occupancy shall be 


liable to an enhancement of the rent pre- 


50: 
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viously paid by him, except on some one 
of the following grounds.” 


When a right of occupancy. exists, it 
appears to me that the rent préviously 
paid cannot be enhanced, except for one 
of the grounds mentioned in section 17, : 
whether in a suit for enhancement, or in 
a suit fora kubooleut, or for the recovery 
of arrears at enhanced rates. The form! 
of the procedure adopted by the land- 
owner to’ obtain a higher rent than that 
previously paid cannot alter his right. If 
it would, landowners would only have to 
sue: for kubooleuts at increased rents, 
instead of giving notice to enhance and 
suing for enhancement, or for the recovery 
of arrears of the enhanced rent, 


According to Ishur Ghose’s case, the 
enhanced rate cannot exceed the old rent 
with such additions as the grounds of en- 
hancement warrant. It is to be the old, 
rent with something added to it. What: 
ever net profit the tenant derived from: 
holding at that rent, he must, according to 
the decision in that case, retain after the 
rent has been enhanced upon the ground 


of the increased value of produce. If his: 
rent were Rs, 10 or 20 lower than a rack- 
rent of the land under the circumstances 
existing at the time when it was fixed, and, 
consequently giving him a net profit to 
that extent beyond the whole expenses of 
production, he must continue, after 
hancement, to enjoy the full benefit con- 
ferred upon him when his rent was fixed 
and the enhanced rent must to the same. 
extent be lower than what would be a rack- 
rent of the premises, having regard to the 
increased value of the produce; for it is ex- 
pressly laid down that the enhanced rent 
cannot exceed the old rent with such por- 
tion of the increaged value added tg it as 
will ‘render it fair and equitable, and that, 
in fixing the amount, ‘he Judge must con- 
sider whether the costs of production, 
cluding fair and reasonable wages for 
labour and the ordinary rate of profits de- 
rived from agriculture in the neighbour-' 
hood, have increased, and tf so, that he must' 
make a fair eallowgnee on that account, In, 


en- 


CH 
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other words, all increased costs of produc- 


tion, including wages and agricultural pro- . 
fits, must be deducted from the increased 
value of produce ‘before any part of the in- 
crease can be added to the old rent. It is 
only the net, and not the gross, increase, or 
such part of the net increase, as will render 
the rent fair and equitable, that can be 
added to it. If the market value of the 
land should exceed the amount of the old 
rent, with the whole of the net increase 


J 


added to it, the landowner would not be / 


entitled to the full market value, but must ' 
make such a deduction as will leave the, 
tenant the benefit of the full amount of 
profit which he derived from the old rent at 
the old value of produce; that is to say, the 
be as much ‘lower than a 
full rack-rent of the land after the increase, 
as the old rent was lower than a full rack- 
rent before the increase. To give the 


tenant more than this without the land- 
owner’s consent, would be injustice to the 
landowner, and consequently cannot be 
fair and equitable. 


It cannot be doubted that Act X. did to 
some extent encroach upon the rights of 


the landowner when it created a new right 
V 


of occupancy even at a fair and equitable 
rent, and limited the right to enhance to 
particular grounds, for it deprived the 
landowner of his right to turn out those 
ryots who under the old law were tenants- 
at-will, if they would not come to terms, 
or if the landowner, for any cause, 
to have his land again. But 
the words of the Act are clear, that the rent 
cannot be enhanced except upon certain 
grounds specified in section 17, and the 


Courts are bound not to enhance the rent 


: beyond the amount which / those grounds 
_ Warrant, 


Let us see how the case would Stand’ 


“according to the rule ‘1 Ishur Ghose’s 


case, 
Suppose a ryot held land “for 12 
years at Rs. 100 rent,—that the gross 


value of produce, when the rent was fixed, 
was Rs, 300, and all the costs of pro- 


e 


1865.] Act X. THE WEEKLY REPORTER. , Rulings. III 


e e aa ee 
duct m, including labour, interest, and l owner be debarred of his right to let the 
pro’. on capital (which in Ishur Ghose’s!land for Rs. 300, if he could procure 
ca , was said to be included in costs of ithat amount by competition from ryots 

duction), amounted to Rs. 100—the; who would be satisfied with a clear net 








se would stand thus :— profit of Rs. 100 overand above all 
Rs. expenses of production, If the mot is 

Value of produce ia e 300 not contented with _the same amount 
Costs of production: s s re of profit as he made before the rise in 

Net valie do y Des prices, he is not bound to remain. Ile 


00 
me 100. can give up his holding. His right of 
Ee occupancy does not bind him to remain. 
en It only binds the landowner not to turn 
him out. Whether it would be the in- 
terest of the landowner not to allow the 


Rent 


Ryot’s net profit 


\ In that case the tenant would get 


IRs. 100 net profit after paying all the E : 

Logis of n, REN p on | Tyot some addition to his former net profit 

ae f is another matier, In this respect, the 

capital and wages, whether his own OF) demand for labour, and the necessity of 

those of hired labourers. i - giving the ryot some interest to exert 

i i roo | himself, would be the ryot’s security for 
| 





The ratio of rent to net value was — | liberal treatment by the landowner. 
200, The landowner is not bound to allow his 

or 3. The ratio of tenant’s net profit to |ryot to have a net profit of Rs. 200 out of 
, 100 R Rs. 400, because, in fixing the rent in the 

net value is the same, Shack lb first instance, he allowed him to hold at 
. -£ h such a rent as in fact gave him a net 
Suppose the value 5 produce should profit of Rs. 100 out of Rs. 200. The two 
e doubled, and the costs of production į cases are very different. If the ryot could 


oubled— ° l show that, by reason of a stipulation in 
i Rs, the contract, or by a prescription, he was 
| een SE would be Ge entitled to have a particular share of the 
c wen wae : 
ge es i net or gross produce, the case would, of 
Net value SS Sé a 400 course, be difterent. But the mere fact of 
Ryot’s net profit as before ... ws 100 his rent having been fixed originally at 
Letving for rent ... S aa 300 Rs. 100 lower than the rack-rent, or at 


— such an amount as did, in fact, give him 


If the owners rent were increased. to|@- net profit of Rs. 100 out of a gross 
value of Rs. 300, or out of a net value of 


Rs. 390; 1 would not bear the same pro- | Rs.200, does not show that the land- 
portion to the present gross value (600) as | owner was bound, either by prescription 


the former rent (100) did to the former|or contractor custom, to adjust the 
gross value (300), or the same proportion | rent for ever at such a rate as would 
to the net value of produce (400) as the | give him a net profit of one-third of the 
old rent (160) did to the former net value; gross, or one-half of the net produce, 
-(200). It would be one-half instead of | whatever might be the amounts. It 
one-third of the value of gross produce, | might with as much reason be said that 
and three-fourths instead of one-half of the ryot was always entitfed to hold at 
the net value of produce, yet the ryot] Rs. KC rent, whatever might become 
would still have the same amount of|the value of the land, because, when the 
net profit as before. rent was first fixed, he was allowed to 

Unless the ryot is made a co-proprietor hold at Rs. 100. If all the ryots in the 
by Act X. of 1859, there is no reason. district had had their rents adjusted so 
3 as to give them a net profit of Rs. roo out 


why his net profit should exceed that 
of Rs. 200, it would not create a custom or 


which he derived from his former rent | 
under the old circumstances, and the land- 'a right for them alt to have a get profit of 
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Rs. 200, if the value of net produce should 
increase to Rs 400. 


Every one knows that a business which 
gives very large gross returns‘is general- 
ly more valuable in proportion than one 
which gives smaller returns. The copy- 
right of a book of which 10,0009 copies 
are struck off and sold at the first issue, 
would cefverts paribus generally be worth 


to allow him to ènter upon lands which 
had been abandoned or deserted be a 
former ryot who had held as tenant-at- 
will—that the zemindar consented—- 
that the parties agreed upon a rent, say 
Rs. 100, without any stipulation or agree- 
ment as to the basis upon which the rent 
was fixed—that the ryot entered and 
occupied from year to year, and conti- 


i i ion upwards of 12 years 
more than ten times as much as one of Dud in possession upwards o y 


which only 1,000 copies are struck off and | 
issued. The reason is, that the one gives 
larger net profits than’ the other. The 
author would not probably sell the copy- 
right of the two books at prices bearing ` 
the same proportion to the number of 
copies issued, nor pay a publisher, for | 
publishing and printing the works, the. 
same proportion of the gross ‘proceeds of 
the sale of the 10,000 copies as he would 





or 


before At X. and up to the present time 


| —that, when the land was first “let, the 


gross value of the produce was Rs, 300— 
that all the expenses of cultivation, in-,’ 
cluding labour, interest, and profit, upon 
capital and every other incidental ex- 


pense of production, amounted to Rs. 100. 
Suppose it should be further proved that 
the value of the produce had 
|from Rs. 300 to goo, and that the expens- 


increased 


of the 1.000. Why, then, should a land-' ER of cultivation had been doubled. This 


owner be legally bound to allow a ryot' 


to hold at a rent which, under the altered | 
circumstances, would yield a net profit | 
of Rs. 200 out of a net value of Rs. 400, | 
because he once allowed him to hold the 


same land at a rent which gave him a net 
profit of Rs. 100 out of a net value of 
Rs. 200? There is nothing in the Act which 
declares that he is so bound; and, if he | 
not declared to be so, it is only by thei 
Court’s construction of what is fair and 
equitable that he becomes so bound. I` 
confess that I cannot see the equity, or! 
justice, or fairness of such a decision. 


Having shown that thé rule in Ishur! 
Ghose’s case secured the tenant as large 
a net profit under the altered circum- 
stances as he derived from the old rent! 
at the time when it was originally fixed, 
I will now consider the equity and | 
justice of the rule of proportion. | 


It is said that the rent to be fixed must ; 
bear the same proportion to the present 
gross value of produce as the old Tent , 
did to the former gross value of produce. 


Suppose it should be proved that an 
agricultural labourer, without any capital | 
Or property, r4 years before the passing | 
of Act X, of 1859, applied to a zemindar | 


is not an improbable supposition, for, in 
the present case, it was found that the 
former value of the produce was Rs. 4-8 
per beegah, and the present value Rs, 15; 


the former expenses Re, 1-4; and the_ 
present expenses Rs, The e" 


would stand thus, if the rule of proportion 
is to apply :— 


Before Increase. 


Rs. 
Former gross value of produce 300 
Expenses of cultivation 100 
Former net value of produce 200 
Landowner’s rent 100 
Net profit to ryot after paying all expens- 
es of cultivation we 100 
After Increase. 
Present value (300 trebled) 1 900 
All expenses of cultivation (100 doubled) 200 
Present net value of produce 700 
Landlord’s rent (100 trebled) 300 
Ry ot’s clear profit 400 


———at 


The ryot received out of gross produce 
Rs. 200, os, Rs. roo for costs of pro- 
duction, and Rs, 100 for net profit. 

The ratio of the ryot’s clear 


100 
profit to gross value was formerly 


BS 
= 3 
300 


The ratio of ryot’s net profit 
to zet value was R S82 
200 
e EE 


The ratio of rent to net value 


i. 
and the amount of rent and the amount 


of ryot’s net profit were equal. 


(be, Act X, 


But, under the altered circumstances, 
if the rent must bear the same propor- 
tion to the present gross value of produce, 
as the former rent did to the former gross 
value of produce, the ratio of ryot’s net 








. profit to gross value will be oe Ce 
goo 
Ratio of ryot’s net profit to zef 
value of produce `. T e GE 
700 7 


32:03 
7090 7 
and the rotes net profit will exceed the 
andlord’s rent by one-seventh of the 
et value. 


‘\Thus, whilst the ratio of the ryot’s 
net profit to net value is increased from 
y to th, the ratio of the landowner’s rent 
to net profit is reduced from 4% to 3th, 
and the ryot, instead of having a net pro- 
fit of Ks. 100, has now a net profit of 
s. 400, which is Rs. roo more than the 
andowner’s rent. 


Again, suppose that, in the course of 
the next 20 or 30 years, the present gross 
value of produce should be trebled, and 
the present costs of production doubled. 


The case would stand thus :— 


i Ratio of rent to net value will be 











Rs, 
JM Gross produce (900 trebled) 2,700 
Expenses of cultivation (200 
' \ doubled) 400 
Net valge of produce 2,300 
Rent (300 trebled) ais goo 
Net profit to ryot 1,400 
Ratio of ryot’s net profit to 
net value 4 oo t4 
32300 2 
Ratio of rent to net value .., 90 0 2 
E : í -2300 24 
and whilst the ratio of ryot’s net profit to 


net value would be increased from 4th to 


~4°°or 14, the ratio of rent to net value 
2300 23 


would be further reduced from #th to 22° 


2300 


or 2, and the ryot, instead of having a 
23 


net profit of Rs. 100 as at first, or of 
Rs. 400 after the first would 
have a net profit*of Rs. 1,400, whilst the 
landlord would have only Rs. goo as rent. 


increase, 


But suppose the ryot, ‘instead of con- 
tinuing to hold and cultivate the lands, 


should have ceased to live in the village, 
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and should have under-let them to another 


ryot who had held them for 12 years when 
Act X. of 1859 came into operation. 

The occupation of the under-ryot would 
net givé him a right of occupancy as 
against the original ryot, for section 6, 
Act X. of 1859, declares that the rule 
which gives a right of occupancy does not 
apply as respects the actual cultivator to 
lands sublet for a term, or year by year, 
by a ryot having a right of occupancy. 
The first ryot could therefore turn out the 
under-ryot, and would thus be enabled to 
obtain a competition rate of rent, or the 
market-value of the land. 


In the case above supposed of the value 
of produce, Rs. 300 having trebled, and 
the expenses Rs. 200 doubled, it has 
been shown that the net value would be 
Rs. 700, the rent Rs, 300, and the net pro- 


fit Rs. goo. If the first ryot should re-let 
the lands for Rs. 600, the under-ryot 
would make a net profit of Rs. 100, the 
Same amount as was made by the first 
ryot when he first took the. lands. In 
that case the first ryot would have a net 
rent of Rs. 300, for he would 
Rs. 600 as a competition rent from 
the under-ryot, and have to pay only 
Rs. 300 to the landowner according to the 
rule of proportion. Thus, instead of being 
a mere agricultural labourer without capital 
Or property, as be was when he first hired 


receive 


the land 14 years ago, he would become 


a guasi landed-proprietor receiving from 
the under-ryot a net rent of Rs. 300 equal 
to the rent of the real landowner, 


If any rule of proportion is to be applied 
as a test of what is fair and equitable, 
which I deny, the rule, that the mots 
net profit under the 
shall bear the same proportion to the pre- 
sent net value of produce as the former 
net profit did to the former value, 
would be more fair and equitable than the 
proposed rule of proportion. In that case 
the new rent would bear the same pro- 
portion to the present net value as the 
former rent did fo the former *net value. 


newe circumstances 


net 
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-Settlement had not 
been made permanent, the Government 
would, at the next Settlement, after the 
increase in the value of produce, assum- 
ing that it was likely to be permanent, 
have increased the revenne assessment, 
and, under the old practice, would have 
taken two-thirds, or, according to the 
practice now adopted in the North- 
Western Provinces, one-half of the net 
produce. (See Directions to Revenue 
Officers, page 3). It is there said — ‘It 
is needless to enquire who, theoretically, 
‘is the owner of the soil. Undoubtedly, 
traces are often to be found of the ex- 
istence and exercise of a proprietary 
right in the land on the part of the in- 
dividuals. But so Jong as the Sovereign 
was entitled to a portion of the produce 
of land, and there was no fixed limit to 
that portion, practically the Sovereign 
was so far the owner of the land as to 


If the Revenue 


be able to exclude all other persons 
from enjoying any portion of the net 
produce. The first step, therefore, to- 
wards the creation of a private pro- 


prietary right in the land, was to place 
such a limit on the demand of the Gov- 
ernment as would leave to the proprie- 
tors a profit which would constitute a 
valuable property. This is effected by 
providing that the assessment shall be a 
moderate portion, say two-thirds (now 
one-half) of the nef produce at the time 
of Settlement, and that the proprietor 
should be allowed all the benefits from 
-improved or extended cultivation, which 
he may be able to obtain during the 
currency: of his lease. This was fur- 
pher effected in most of the districts in 


the Lower Provinces, by making the 
Settlement permanent, and declaring the 
property. in the soil to be vested in” the 
landholders.” 


If the’ Settlement had not been made 


permanent, the Government revenue, 
the case supposed, of the net value of 
produce being increased from Rs. 300 


to Rs. 700, would, according to the rule of 
taking half the net produce, have been 
increased to Rs. 350, and the landowner 
would have been entitled to receive 
from the ryot at least half as much again 
as the Gdvernment oof from him, and 


in” 


would consequently have been entitled to 
Rs, 525, 2% ë Rs. 350 Government 
revenue, and one-half as much again, viz., 
Rs. 175. 


The rules which regulate the respec- 
tive rights of the Government and the 
landowners, where the settlement has 


not been made permarrent, are shown in 
paragraphs 135 and 136 of Directions 
to Settlement Officers :— 


“When the Government. fixes its own: 


demand upon an estate, z. ¢., at the time 


of Settlement, the Government Officer 
is competent to fix the. rates payable by 
the cultivator to the proprietor. He 


will be very careful not to do this arbi- 
trarily, but he will refuse to admit the 
principle that, because a cultivator paid 
a low rent before the settlement, he is 
entitled to hold at the same rate, not 
withstanding the Government demand 
has been re-adjusted. -As a general rule 
open to exceptions in special cases, the 
proprietors should be held entitled to 
raise the rent upon the cultivator till it 
reach half as much again as the average 
Government assessment upon land of 
the same quality. 


‘When the Government restricts 
own demand upon the pgoprietors,; it- 
does not prohibit the proprietors from 
raising their terms upon the cultivators 
in such amount as may be equieble dur- 
ing the period. of the Settlement. General 
circumstances affecting the whole Per- 
gunnah, such as the opening of new 
markets for the produce, the introduc- 
tion of new articles of produce, zcreased 
facilities of irrigation, or a fall in the 
value of money, or circumstances having 
local effect in the village, such as 
the establishment of a gunge or haut, 
the new direction of a road, or the con- 
struction by the proprietors of some 
work for irrigation (and I may add th: 
a railway), may all render 


its 


proximity of 


it equitable that the proprietor should 
demand an increased rent, though the 
Government jumma remain the same 


The law has made provision for securing 
this right to the proprietors, fair oppor- 
tunity having been afforded to the cul- 
tivators for contesting their demand.” 
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—_—— 


Provinces, as described in the foregoing 
paragraphs, are strictly in accordance with 
the ancient laws of the country, by which 
‘(as declared in the preambles of Regula 
, tions XIX. and XXXVII. of 1793) the 
"ruling power was entitled to a certain 
proportion of the produce of every -beegah 
of land, and with the established custom 
or usage by which (as declared in section 
iE Regulation I. of 1793), the Rulers have 

rom time to time demanded an increase 
dë the assessment from the proprietors of 
land, and for the purpose of obtaining 
this increase frequent investigations have 
been made to ascertain she aciual produce 
of their estates. 


~ 


` he Government, nbo doubt, would gen- 
era lr take the rents received by the land- 
w ers as the basis of the ‘revenue assess- 
ent, both in the Lower Provinces before 
he Permanent Settlement, and in the 
orth-Western Provinces since Regula- 
tion IX. of 1833, section, 2; but if, when 
a new Settlement is made, “ail _the fents 
re too low in consequence of a-consider- 
uble and permanent rise in prices, it would 


e necessary for the Collector to ascer- 
ain as nearly as possible what might fair- 
y be expectad to be the value of the net 
“produce, and to assess the land in one-half 
the amegnt. "Net produce” defined 
in the Directions to Revenue Officers, 
paragraph 52, to be “the surplus which 
the estate will yield after deducting the 
expenses of cultivation, including the pro- 
| fits of stock and wages of labour.” 









is 


By the terms of the Permanent Settle- 
ment, Government pledged themselves to 
he zemindars that they were to have the 
ull benefit of the assessments having been 
made permanent, To hold that the land- 
owners are not fairly and equitably entitl- 
ed to receive from the ryots since the Per- 
manent Settlement as much as they would 
have done if the assessment had not been 
made permanent and the land had been re- 
assessed, is, in my opinion, to put such a 
construction upon AĜ X. of 1859 as to ren- 
der it a violation of the pledge made by 
Government to the zemindars at the time 


\ 
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settlement; for there 
is no doubt in my mind that, to give the 
landholder the full benefit of that engage- 
ment, they ought to be allowed to collect 
as much from the land, and to enjoy as large 
a portion of the net produce, without an 
increase of the assessment, as they would 
have done if the Settlement had not been 
made permanent, and the landholders 
had been re-assessed. In fact, they were 
to have the full benefit of the assessment 
being fixed for ever, instead of being sub- 
ject to have it increased | in proportion as 
the value of the land increased. But how 
can they get the full benefit of this if they 
are to be prevented by an Act of the Legis- 
lature (and that a retrospective one), or 
by a construction to be put upon it, from 
receiving as much from their ryots as they 
might have done if the assessment had 
been increased? I have shown that, if the 
assessment had not been peimanent, the 
landowner, in the case supposed, would 
have been entitled to recover from the ryots 
Rs. 525 out of the net produce Rs. 700, v12., 
the one-half of the Rs. 7oo'which he would 
have had to pay to Government as increase 
of revenue, and half as much more which 
he would have been entitled to take for 


himself. This would ‘have left Rs. 175 as 
net profit to the ryot; in other words, the 
Government would have taken one-half 
the net produce from the zemindar as reve- 
nue, the zemindar one-fourth in addition 
to the one-half which he would have had 
to pay to Government, and the ryot the 
other one-fourth which would have given 
him Rs. 175 net profit. Whereas, if the 
landholder is to be restricted according 
to-the rule of proportion to Rs. 300, being 
one-third of the gross produce, Rs. goo, he 
Will receive Rs. 50 less than he would have 
had to pay to Government if the land had 
been re-assessed to the revehue; and the 
ryot, Instead of getting only one-fourth of 
the incréased value which he would have 
got if the land had been re-assessed, 
get four-sevenihs of it, whilst the land- 
Owner gets three-sevenths. How then 
canit be said that the landowner enjoys 
exclusively the benefit of the public 
assessments haying bten efixed ° for ever, 


will 
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when the ryot gets; four-sevenths, and '‘ryots.’ If the landowner is prevented 
he gets only three-sevenths of the net) by Act X. from raising his rent upon the 
increase? | cultivator beyond a certain, amount, can 
Ifa zemindarhad. by the express terms-!the Government assess, him by increas- 
of a pottah, granted lands to a ryot for ie Sg EEN sl ge ee oe Ze 
14 years at a certain rent, with an agree- Walch Ae wii not Dbe- en Itled to raise the 
d Se (rent of his cultivators? But if it should 


ment that the ryot should always’ have a 
ht to. t fai d itable | Dë held that the fairand marketable value 
rig e ea R Sal the land je the rule’ in the North- 


rent, could it be contended, in constru- | l hee i 
ing- such a document, that it gave the | Western Provinces, how can it, in fair- 


ryot a right to have his rent always so | ness and justice to the zemindars in the 


adiusted asto bear the same ortion | permanently settled districts, be sai 
e i a OF | that they are to be bound by the rule o 


to the gross value of the produce for all, Së l 
time as the old rent did tothe old gross proportion? It is the same Aa and the 
same words in this respect which are /to 


value? If such a construction , would Del P S 
unreasonable, how can it be right to put | bind and to be construed in the. North- 
Western Provinces and in the Lower 


the proposed construction upon the words 
“fair and equitable” in the 5th section Provinces of Bengal. If the rule of pro- 
portion is not to prevail in the, North- 


f the Act? | 
Ope = Provinces, where the Govern- 





If we go back to early day s in search| ment revenue je not fixed, and it ough 
for customary rights, I think we shall| jo; in fairness and equity to prevail there 
fail to discover any custom under'which|;: the Government assess according to 
the ryots received as much as one-half! the net value, it ought not to be allowed 
or even one-fourth of the net produce | to prevail, and to be the rule in the 
after paying all the expenses of produc- permanently settled districts. where the 
tion, or that, when a money rent was | Government revenue is fixed. In- the 
fixed, A Dok having a right of occupan-| case now before us, Mr. Justice Camp 
cy, had a right to prevent the landowner | pell says—“ This case has been decide 
trom increasing it beyond the proportion | on the principle of dividing the increas- 
which such money rent, when fixed, bore | ed ‘value. equally between he zemindar 
to the gross value of produce. e , 

and the ryot, and ‘though in-many cases 


Act X. of 1859 applies not only to the Ge 
permanently settled districts, but also such a decision might be rougbly equit- 
able, it cannot be applied in all cases, and 


to the North-Western Provinces. If the 

Sudder Court of Agra should so construe is in this case a mere arbitrary guess al 
the Act as to apply the rule of proportion, | €quity; a more definite rule is required.” 
it will probably materially affect the Gov-| Mr. Justice Elphinstone Jackson 
ernment revenue at the next Revenue |says—“The principle, that. the net in- 
Settlement. If such Settlement is to be {crease in value of produce is to be divid- 
made upon the basis of the rights created | ed half and half between the ryot and 
by Act X., and every ryot who has alte zemindar, is in fact no principle al 
right of occupancy, whether existing be- jall. It © is established on no fair and 
fore that Act or created by it, should be | equitable basis.” Such a principle ‘is 
held to kava rightto hold at a rent not in my opinion, more rough than the 
bearing the same proportion to the pre- | principle adopted by Government in the 
sent gross value of produce as the old | North-Western Provinces in assessing 
rent did to the former gross value of the|the revenue at half of the net produce. 
produce, the landowners cannot be as-|and allowing the landowner to take 
sessed: at most at a higher amount of/half as much more from his ryot as he 
revenue than the amount of rent which,! pays to Government for revenue. The 
according to the principle of proportion, principle acted upon ‘in enhancing the 
they are entitled °to ‘receive from their'rent in this case by the lower Courts 
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ws not to enhance in the. same pro- 
partion as the former rent bore to 
‘ie former gross produce; but it is in 
iy opinion more fair and equitable 
df any rule of proportion is to be 
adopted at all) than a rent assessed in 
that proportion, for it is, in fact, in pre- 
cisely the same proportion as, according 
to the finding of the lower Courts, the 
former rent, Re. 1-10 per beegah, bore 
to the net value, Rs. 3-4, and at the 
same time it gives the ryot a net profit 
bearing the same proportion to the present 
et value as the former net profit of the 
ryot bore to the former net value. 

` The finding was :—. 





Per Beegah. 

Rs, A. P. 

. Former gross produce , 4 8 oO 
Expenses of.cultivation 1 4 d 
Net value ` wee v 3 4 0 
Rent ... ove 110 o 
Net profit to ryot... I0 o 


This is more fair in my mind than the 
rule of proportion proposed to be adopted, 
without any ‘proof that the rent was ori 
ginally fixed upon the basis that the gross 
profits of the land were to be divided ac- 
cording to any such principle. 

The fule of proportion clearly was not 
intended to be applicable to the first 
ground of enhancement mentioned in 
section j7. It seems to me to have been 
iptenges that, if the rate paid by a ryot 
was below the prevailing. rate, it might, if 
considered fair and equitable, be raised to 
the amount of the prevailing rate. It 
surely could not have been intended that 
it might be raised only to such an extent 
that it might bear the same proportion to 
the present prevailing rate as the old rent 
bore to the former prevailing rate. 


So as to the third ground of enhance- 
ment, that the rent may be enhanced if the 
quantity of land should be proved by mea- 
surement to’ be greater than the quantity 
for which rent had been previously paid. 


_ The Act did not mean that, if land should 


be increased in dimensions by alluvion, the 
Vol, II, 
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es, 
tenant should necessarily pay for the new 
accretion rent at the same rate or in the 
same proportion per beegah as for the 
old cultivated land. Ifthe rule of propor- 
tion did not apply to the first and third 
grounds, why should it be held to be 
applicable to the second? 


If we were entitled to do what is rough- 
ly equitable, instead of deciding upon ac- 
curate and correct principles, 1 think the 
most equitable thing would be to give the 
landowner three-fourths and the tenant 
one fourth of the net increase according to 
the rule adopted in the North-Western 
Provinces of giving Government one-half, 
and allowing the landowner to increase his 
rents upon his ryots until they amount to 
half as much again. 


It could not be necessary for the pro- 
tection and welfare of the ryots, and in 
order to prevent them from being impro- 


perly loaded with unwarrantable exactions 
to pass a law which would prevent a land- 
owner in the permanently settled districts, 
not only from taking such a proportion of 
the net produce as a landowner in the 
North-Western Provinces would be allow- 
ed to take, but even to restrict him from 
taking as much of the net, produce as the 
Government in the North-Western Pro- 
vinces at present think it fair to take as 
the Government’s share of the net produce 
I need not point out the extent of injury 
which a zemindar .will sustain if, through- 
out his whole zemindary, every ryot, with 
a right of occupancy, is to be converted 
into a part proprietor with an interest 
equal to or even greater than that of the 
zemindar himself. | 


To raise the sfafes of the ryot, and, 
instead of leaving him asean agricultural 
labourer without capital or property, to 
convert him into a co-proprietor with 
interests equal to or greater than those of 
the zemindar, would doubtless be very 
benevolent if one were. to do so at his 
own expense. But for the Legislature 
to do so by sacrificing the rights of the 
zemindar would," as it eappedrs to me, 


St, 
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so far from being fair and equitable, be 
an act of the greatest injustice. 


I cannot therefore think (bat the words 
“fair and equitable’ ought to receive 
such a construction as that proposed to 
be put upon them.. Entertaining the 
opinion which, after much reflection and 
labour, I have formed in this case, I 
feel that I should not be justified in yielding 
that opinion out of deference to those of 
my learned colleagues. On the contrary, 
I should corsider. that I was holding that 
the Legislature, in passing Act X. of 1859, 
had violated the engagement which the 
Government made with the zemindars at 
the time of the Permanent Settlement, 
and had exercised a power which Govern- 
ment stated no longer exited, when in 
Regulation II. of 1793 they declared, in 
the most emphatic language, that “No 
power would then exist in this country 
by which the rights vested in the land- 
holders by the Regulations could be 
infringed, or the value of the landed pro- 
perty affected; that land must in con- 
sequence become the most desirable of all 
property, and the industry of the people 
would be directed to those 
in agriculture which 
to their own welfare as to the prosperity 


of the State,” 


improvements 


were as essential 


I answer the first question by stating 
that I still adhere tothe rule laid down in 
Ishur Ghose’s case. ' 


As to the 2nd question— 


We are asked, if the customary rate 
of the neighbourhood has not been ad- 
justed with reference to the increased 
value of produce, then on what principle 
is fhe enhancement of that. customary 
rate to be adjusted ? l 


„I confess I do not clearly understand 
the question. There is considerable con- 
fusion in the question, and also in the 
judgment in which it was propounded, in 
the use of the words “rate of rent.” 
Sometimes the word “rate? seems to be 
used as meaning the amount of rent, and 
sometimes "ag meaning “he standard by 


which amounts are to be adjusted. The 
Courts have not the same power as a Col- 
lector af the time of making a settlement 
of fixing the rates payable by all the cul: 
tivators in a zemindaree or Pergunnah. 
If no custom is proved, or no standard 
proved, the Court cannot make a new cus- 
tom or a new customary standard. Each 
case must stand upon its own merits. 


If the rule of proportion is to apply, 
and all ryots of the same class are entitled 
to be assessed at the same rate for lands | 
of a similar description and with similar; 
advantages in. the neighbourhood, (en 
ought all to be assessed at the prevailing 


Tatio of rent to gross value- of produce. 


But, if there is no such prevailing ratio, 
there cannot be any customary rate of pro- 


portion. The rule of proportion adopted 
cannot then depend upon custom. 


There is no finding or evidence of any 
such prevailing ratio, or of any other cus- 
tom for adjusting the rents. 


This, in fact, brings us round to the first 
question in cases where there is no proof, 
either direct or presumptive, that the ryot 
is entitled to have his rent adjusted ac- 
cording to a particular custom, or by a 
particular standard, or in a particyJar pro- 
portion. In such case, I think, the proper 
rule for adjusting the rent is that laid 
down in Ishur Ghose’s case. f = 


The old custom, if any could be proved, 
would probably be found to give the ryots 
no more than a subsistence; the portion 
of the gross produce which was formerly 
allowed to them was not often more than 
sufficient to pay for their wages as labour- 
ers with such amount as was necessary to 
repay the advances for seed and ez 
ments of agriculture. I do not belleg 
that any custom could be found which 
would give the yot as much as half of 
the net value of the produce when the 


Government used to take half or two- 


thirds of it for revenue. 


Three preliminary objections have been. 
made :— 


bh 


— 


hancement is 
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rst—-As to whether Section 6, Act X. 
of 1859, applied to cases in which the 12 
years’ holding -was wholly before, or 
partly before and partly after, the pass- 
ing of the Act; or whether it extended 
only to cases in which there should be 
a holding for 12 years after the passing 
of the Act. 


2nd.—As to whether a landlord could 
sue for a kubooleut at an enhanced rent 
without having given a notice of enhance- 
mene as required by section 13 of the 
(Act, 


3rd—Whether he could sue 
kubooleut without tendering a pottah. 


As to the first of these questions, the 
words "bas cultivated or held for a 
period of 12 years,’ as used in section 
6, would seem to apply to.cases in which 
the holding was prior to the Act, whereas 
the words “whether it be held,” Ze, 
appear to have reference to the future; 
but, looking to the preamble and the 
whole scope and tenor of the Act, I think 
it was intended by the Legislature that 
a holding for 12 years, whether wholly 
before or wholly after, or partly before 
and partly after, the passing of the Act, 
Should entitle a ryot to a right of 
occupancy. , 


As to the second point, I am of opi- 
nion that a landholder cannot sue for a 


for a 


kubool@tt at an enhanced rent without 
giving the notice required by section 
13, Act X. In all the cases which were 


decided as analogous to Ishur Ghose’s, 
some of which were suits for kubooleuts, 
the notice to enhance was admitted, 
Section 13 enacts that the ryot shall not 
be liable to pay a higher rent than the 
rent payable for the previous year un- 
less a written uotice shall have been 
served on such ryot in or before the 
month of Cheyt, specifying the rent to 
which he will be subject for the ensuing 
year, and the ground on which an en- 
claimed, If the ryot is 
unwilling to pay the enhanced rent, he 
may give up the land under the provi- 
sions of section 19, which enacts that 
a moi who desires to relinquish land 
held by him shall be at liberty to do so, 
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provided he give notice of his intention in 
or before the month of Cheyt of the year 
preceding that in which the relinquish- 
ment is to‘take effect. If he fail to give 
such notice, and the land be not let to 
another person, he shall continue liable 
for the rent of the land. It is admitted, 
I believe, on all hands, that a suit for a 
kubooleut at an enhanced rent for the 
current year in which the suit is brought 
cannot be maintained, without a notice 
served in or before the month of Cheyt 
in the preceding year; but it is contended 
that the suit for a kubooleut at an en- 
hanced rent, commenced in or before the 
month of Cheyt in any year, is tanta- 
mount to a notice to enhance, provided 
the kubooleut is not to have effect until 
after the expiration of the month of 
Gheyt in the year in which the decree 
is given. In the present case, the suit 
was commenced on the 3rd February 
1864 before the expiration of-the month 
of Cheyt; it did not ask for a kubooleut 
for the ensuing year, but simply for a 
kubooleut; but possibly it must be in- 
tended that the plaintiff asked for a kuboo- 
leut for the ensuing agricultural year, 
and that the decree which is general is 
that a kubooleut is to be granted for 
the ensuing year at the enhanced rent 


fixed. But still I am clearly of opinion 
that the plaintiff had no right before the 
end of Cheyt in one year to ask for a 
declaration that he would be entitled to 
a kubooleut for the next year at an en- 
hanced rent. The decree in such a case 
could only be on condition that the ryot 
thinks proper to continue his holding 
after the end of Cheyt, for he may relin- 
quish his holding under section 19 if he 
gives notice of his intention in or before 
the month of Cheyt. ~ 


If sugh a suit can bese commenced in 
Cheyt, the last month of the agricultural 
year, to declare the right, to have a kuboo- 
leut in the ensuing year, it might also be 
commenced in Bysack, the first month in 
the year, or in any intermediate month be- 
tween Bysack and Cheyt, to declare .that 
the landowner is or rather will be entitled 
to a kubooleut at ar enhanced’ rent in the 
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ensuing year. 
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The tenant, if the suit|to do next year? Surely, litigation in 
can be so commenced, must either defend | the Mofussil is harassing enough at 


it or not. If he does not defend it, the 
suit may be tried ex parfe .and deter- 
mined against him. If he defends, he must 
either incur the expense of employing 
a Mooktear or Vakeel, or he must waste 
his time by going to the Court and wait- 
ing there till his suit has been heard; 
and this, if the suit be commenced at a 
particular time of the year, may drag 
him away from his home during harvest 
or seed time. , 


Would it not be a complete answer to 
such a sult commenced in Bysack for a 
kubooleut for the ensuing year to say: 
“The time has not arrived. I may be 
dead before next year, or I may think 
fit to give up possession in Cheyt next, 
or there may be a drought, and there 
may be no increase in the value of pro- 
duce, or of the productive powers of my 
land; for all I can say now, the value 
of my produce next year may be zi 
The suit cannot be determined now.” 


To decide in May 1865 to what 
amount the rent for 1866-67 ought to be 
enhanced in consequence of an increase 
in the value of produce in order to fix 
the rent at which a lease for 1866-67 
ought to be decreed, would involve the 
necessity of the Courts proceeding ‘on 
speculation as to what might be, instead 
of acting on an existing or past state 
of facts. 


Then, why allow a tenant to be harass- 
ed by such speculative action to deter- 
mine what he may or may not be liable 


present without adding to it by allowing 
a zemindar in 1864 to commence a suit 
to declare that he will be entitled to a 
kubooleut in 1865, if certain events do or 
do not happen in the meantime. 


It has been suggested ‘that, if a zemin- 
dar sues for a kubooleut at an enhanced 
rent, he may enhance without reference 
to the grounds of enhancement men- 
tioned in section 17. This point I have 
already referred to in another part of 
my judgment. ` 


As to the cther point, whether a land- 


owner can sue for a kubooleut at an 
enhanced rent, without first tendering a 
pottah. i 


Such a suit has in substance a two- 
fold aspect: Let, to enhance the rent, and 
to declare the rate to which it is liable to 
enhancement; and, znd, for a kubooleut 
at that rent. I think the suit may be 
maintained, if notice of enhancement 
has been given for the purpose of de- 
termining the amount to which the rent 
may be enhanced. A decree in such a 
suit will have the effect given to it by 
section 81, Act X. of 1859, which de- 
clares that, if a person who is required 
by a decree to execute a kubooleut re- 
fuse to execute the same, the, s»decree 
shall be evidence of the amount of rent 
Claimable from him, and that a copy of 
the decree under the hand and seal 
of the Collector shall be of the same 


ll 


j 


force as’ a kubooleut executed by (e: 


said person, 


eo 
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The 21st June 1865. 


Present: 


` The Hon’ble C. Steer and W. id 
Judges, 


Limitation—Suit for money improperly charged 
in Agent’s accounts. 


Case No. 3274 of 1864 under Act X. of 1859. 


Special Appeal from a decision passed by 
\ Mr. R. Abercrombie, Fudge of ` Dacca, 
dated the 19th August 1864, affirming a 
decision passed by Baboo Chunder Mohun 
Roy, Deputy Collector of that District, 
dated the qth May 1864. 


Mr. A. B. Mackintosh (Plaintiff), Appellant, 
versus 


` Woomesh Chunder Bose and others 
| (Defendants), Respondents. 


Mr, A. F. Lingham and Badoo Motee Lali 
Mookerjee for Appellant. 


Baboo Bhowanee Churn Dutt for 
Respondents. 


A suit by a zemindar against his agent and the agent’s 
surety for money improperly charged by the agent in 
his accounts is barred, if not brought within one year 
from the rendering of ‘the accounts, which is the time of 
the accruing of the plaintiff’s cause of action. 


Mr. Fustige Sizer. —Tuis is a suit by a 
zemindar against his agent and the security 
for money received on his account and 
misappsepriated. The suit is brought under 
section 24 of Act X. of 1859. 

Both Courts have held that the suit is 
barred. 

It is contended in special appeal that the 
suit is not liable to dismissal, inasmuch as 
the cause of action must be taken to have 
arisen on the date when the plaintiff became 
aware of the fraud of his agent in entering 
in his accounts a sum as expended in a parti- 
cular way which was not so expended, 

We find that the plaintiff himself admits 
that his agent rendered an account in which 


the alleged false payment is entered. The 


suit should have been brought within one 
year from the date when the account was 
- rendered, and as it was not brought within 
that period, the suit is barred. 
The special appeal is accordingly dismiss- 
ed with costs. e 
Mr. Justice Morgan—The suit is by a 
zemindar against his agent and his agent's 
surety, and it is brought to recover *money 
alleged by the agent to have been paid by 
him to third persons on the zemindar’s ac- 
count. The plaintiff alleges that no such 
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payments were, in fact, made, and that he is 
entitled to sue for the money which the 
defendant has improperly charged in his 
accounts, netwithstanding that more than 
one year has elapsed, which in the lower 
Courts (ùnder section 30 of Act X. of 1859) 
has been held to bar his suit by limitation. 
If more than one year has elapsed from the 
date of the accruing of the plaintiff’s cause 
of action, the suit is barred. Assuming that 
section 33 of the Act applies to such a case, 
and that, this being a fraudulent account 
rendered by the agent, the zemindar may 
sue within one year from the time when 
“the fraud shall have been first known’ to 
him, we must still hold that he knows of 
the fraud when he has the means of know- 
ledge; and these he clearly had when his 
agent rendered him the accounts containing 
the items, which accounts were rendered 
much longer than a year before the institu- 
tion of the suit. 


The 22nd June 1865. 
Present: 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Limitation—Son succeeding father. 
Case No. 3362 of 1864 under Act X. of 1859. 


Special Appeal from a decision passed by the 
Fudge of Mymensing, dated the 30th August 
1864, reversing a decision passed by the 
Depuly Collector of that District, dated the 
roth June 1864. 


Mohesh Chunder Chowdhry (Plaintiff), 
Appellant, 


Ver SUS 


Buneead Khan and another (Defendants), 
Respondents. 


Baboo Poorno Chunder Mookerjee for 
Appellant. 


Baboo Mohinee Mohun Roy for Respondents. 


A son has no new cause of action on succeeding to his 
father. The limitation that bars thg father bars the son. 


We find that the appellant’s pleader has 
been arguing a ground not to be found in 
his written appeal, vzz., that the twelve years’ 
limitation of section 28 of Act X. of 1859 
does not apply to him, inasmuch as his cause 
of action accrued on his succeeding to his 
father. He had no right to do this; and, 
moreover, it appears to us that, as father and 
son are in the eye of the law one, the limit- 
ation which barssthe, father bass the son. 


133 Act E, 
The plaintiff has no new cause of action on 


succeeding fo his father. We dismiss the 
appeal with costs. 


The 22nd June 1865. 

l Present; 

The Hon'ble C. Steer and W. Morgan, ` 
Judges. 


Enhancement—Presumption of uniform pay- 
ee of rent—Variation of rent~Onus pro- 
andi. 


Cases Nos. 3332 to 3337 of 1864 under Act 
X. of 1859. 

Special Appeal from a decision passed by 
Mr. F. B. Simpson, Officiating Fudge’ of 
Jessore, dated the 22nd August! 1864, afirm- 
ing a decision passed by the Deputy Collect- 
or of that District, dated the 17th August 
1863. 


Hurronath Roy and others (Plaintiffs), ` 
Appellants, 


VEr SUS 


Chittramoney Dossee and others (Defend- 
ants), Respondents. 


Baboos Sreenath Doss and Obhoy Churn 
i Bose for Appellants. 


Mr. C. Gregory and Baboos Dwarkanath 
Mailler, Banee Madhub Banerjee and Au- 
shootosh Dhur for Respondents. 

The fact alone of variationsin the amount of rent 
paid between one year and another does not necessari- 
ly establish a right in the plaintiff to enhance, or affect 
the defendant’s right to hold at a fixed rent. It is for 
_ the defendant to account for such variation. 

Tue defendants in this and the other suits, 
which are before us, claimed protection from 
enhancement, presenting as their defence that 
their talook was a dependent talook of the 
kind mentioned in section 51 of Regulation 
VIII. of 1793; and that this was established 
by uniform payment of rent (see sections 
15 and 16 of Act X. of 1859). The judgments 
of both Courts deal with the evidence of uni- 
formity of payment. For the last twenty years 
the Tent has not been changed. There is 
documentary evidence of changes in the 
rent prior to that time; but the corclusions 
of both Courts seem to be that these are 
insufficient to entitle the plaintiff to enhance, 
or to affect the defendant’s right to hold his 
talook at a fixed rent, The talook is an 
old dependent talook of the time of the 
Permanent Settlement. The dowl shows 
a rent higher than that which is now, or 
hag been hitherto, paid. The plaintiff, a pur- 
chaser at a sale for arrears of revenue, and 
necessarily, therefore, in egreat measure, a 


` 
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stranger to the history of the talook, relies 
mainly on the discrepancy shown by the 
dow! and the subsequent papers between 
the rates at which the talook was supposed 
to be held, and the rates in fact paid. The 
defendants contend that, although their pay- 
ments have been less than the rates men- 
tioned in the dow/, this is explained by a 
partition of the zemindary, whereby a part 
of the original talook turruf Gorhea fell to 
the share of another sharer in the zemin- 
dary, and that the difference between the 
sum paid by them and the sum mentioned! 
in the dozd is to be referred to this cause. 
Both the Courts appear to us to have 
thrown unfairly on the plaintiff’ the task of 
explaining this. It was for the defendants 
who offered this mcde of accounting for 
the discrepancy to give adequate proof and 
explanation of it. We shall remand the 
case to enable them to do this, and for a new 
trial generally. The talook may be, as is 
contended before us, a talook of the kind 
mentioned in section 51 of Regulation VIII. 
of 1793, and protected from enhancement 
except upon proof of such matters as there- 
in described. The subsequent partition of 
the zemindary would, of course, in no way 
affect or injure the talookdar’s right. If 
they have held their talook at a fixed rent, 


f 


which has not been changed since the time’: 


of the Permanent Settlement, they are 
clearly protected by section 15 of Act X. 
of 1859; and this, notwithstanding sae dowi 
or other papers, may show a higher or a 
different rent. The defendants must, of 
course, establish this holding ata fixed and 
specified rent, and if the documentary evi- 
dence apparently shows that their holding 
was at a different rent, itis for them to ex- 
plain this, We have already said that ‘hey, 
and not the plaintiff, should, -in the present 
case, show to the Court’s satisfaction how 
it came to pass that the rent in the dowd 
was not the rent in fact paid. If the Court 


shall be satisfied that the talook has been ` 


always held at a fixed rent, and that the 


discrepancy between the documentary Groot. 


and the other evidence is sufficiently ex- 
plained, the defendant will be entitled to 
a decree, The fact alone, that sums were 
paid in some years less than the payments 
in other years, or less than the fixed rate, 
may admit of explanation, and does not 
necessarily show that the defendant’s holding 
is not a holding at a fixed rate, for the vari- 
ation may arise from temporary arrangements 
between the parties, and not from the asser- 
tion on One side, or the admission on the 


r 
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other, of a righ/ to vary the terms of the | recover rent for such excess. The appeal is 


holding. 

The case is remanded to the Court of first 
instance for trial on the evidence already 
given, and on such evidence as may be fur- 
ther adduced by both parties, 


The 26th June 1865. 
Present: 
\ The Hon’ble G. Loch and G. Campbell, 
Judges, 


Presumption ( of uniform payment of rent )— 
reak of one year in 20 years. 


Case No, 3641 of 1864 under Act X. of 
1859, 
Special Appeal from a decision passed by the 
Fudge of Mymensing, dated the 16th Sep- 


y ember 1864, reversing. a decision passed by |" 


\the Assistant Collector of that District, dated 
he 2181 July 1864. 


Tarinee Kant Lahoree Chowdhry ( Plaintiff ), 
Appellant, 


Versus - 


Kallee Mohun Surmah Chowdhry and another 
(Defendants), Respondents. 


Baboos Chunder Madhub Ghose and Sree- 
nath Banerjee for Appellant. 


Mr, A. F. Lingham for Respondents. 


The break of one year in 20 is not sufficient to set 
aside the’Presumption that the receipts for 19 years 
prove the payment of a uniform rent. 

We do not think that the break of one 
year in twenty is sufficient to set aside the 
inference drawn by the Judge, that the 
receipts for nineteen years prove the uni- 
formity of the rent paid by the defendant. 
With regard to the: objection now taken, that 
the receipts have not been proved, we find 
that the first Court rejected them as not 
proving the payment of a uniform rent, 

because they did not specify the rate of 
the rent. There does not appear to have 
, "en any contention up to the present time 
that these documents were not genuine. 

In regard to the lands in excess of the area, 
which defendant admits to be in his pos- 
session, we think it unnecessary tg remand 
the case for further equiry on this point, 
Jor the fact of the area in defendant’s pos- 
session, being now larger than it was here- 
tofore, formed no ground for enhancement 
in the notice served on the defendant. If 
the defendant held possession of more lands 
than he is entitled to, this decision will not 
prevent the plaintiff bringing an action to 


dismissed with costs. 


The 27th June 1865. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Pleaders (grounds of appeal)—Standard of 
oe (section rr of Act VI. of 1862, 
SE) 


Case No. 557 of 1865 under A& X. of 1859, 

Special Appeal from a decision passed by the 

Fudge of Moorshedabad, dated the roth 

_ December 1864, affirming a decision passed 

by the Deputy Collector of that District, 
dated the 28th Fuly 1864. 

, Mr. J. P. Mackintosh (Defendant), 

Appellant, 


VETSUS 


Messrs. R, Watson and Co. (Plaintiffs), 
Respondents. 


Mr, A. E. Lingham and Baboo Bhowanee 
Churn Dutt for Appellant, 


Messrs. R. T. Allan and F. S. Rochfort for 
Respondents. 
Pleaders will ordinarily be restricted to their written 


grounds of appeal, and not allowed to infer separate 
points from vague generalities, 
(B. C.), the 


Under section 11 of Act VI. of 1862 
standard pole of the Pergunnah is the standard to be 


used in the measurement of lands, and ought to be as- 
sessed either under a kubooleut or otherwise. 

Bayley, F—In this case Mr. Lingham, 
pleader for the special appellant, states that 
the pleas which he wishes to urge in special 
appeal are:— | 

1s4-—That the Revenue Courts had no 
jurisdiction, 

andly,—T nat the standard of measurement 
has been wrongly taken by the Judge as the 
Government standard upon which theo pposite 
party, the farmer, had accepted the Govern- 
ment settlement; whereas the special ap- 
pellant, as a ryot, had a right, under section 11 
of Act VI. of 1862 (B. C.), to a measure- 
ment by the standard pole of the Pergunnah, 
which wa’ not the same. 

jgrdly.— That plaintiff should have disclosed 
and proved his title under section 4 of Regu- 
lation XI. of 1825, 

4thly.—That the rates had been impro- 
perly adjudged. 

5thly.—That a pottah was not tendered. 

As these three last grounds are not djs- 
tinctly taken in the petition of special ap- 
peal, we decline to admit them to be argued. 
There is ample tithe afforded in go days for 
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a due consideration of what are the proper 
grounds for a special appeal. Further, a full 
and proper consideration of the case before 
the petition is filed is also demanded by the 
rules requiring the grounds to be duly certi- 
fied by a qualified pleader; and,, therefore, 
we are not inclined ordinarily to enlarge the 
opportunities for other pleas by way of after- 
thought, and see no special reason in this 
case to make an exception to the above rule 
of law. Further, it is to be remarked that 
the law requires the plea to be distinctly 
taken, and, therefore, the argument frequent- 
ly used, ous, that from indistinct generalities 
in a petition of special appeal, it may be 
allowed to infer a separate, ‘distinct, and 
specific point, is not-one which we think either 
legal or correct. 

On the frs# plea of jurisdiction, we ere- 
mark that the suit is for a kubooleut, and 
thereby for a determination of certain rents, 
and it is brought by the admitted farmers, 
Watson and Co., against the admitted tenant, 
Mackintosh. We are, therefore, of opinion 
that there is no defect of jurisdiction in the 
Revenue Authorities 

On the aert plea, we consider that the 
Judge is wrong. His argument is (to use 
his own words) this: “The Ameen mea- 
“ sured the land according to the Government 
‘standard, and in this I think that he was 
“right. The estate, which the plaintiff held 
“in farm from Government, was measured 
“by the Government standard; and the far- 
‘mer has, I consider, a right to measure 
‘his ryot’s.lands by the same standard ”— 
and the Judge adds, the more especially, as 
the farmer's is a parent and the ryot’s a 
derivative mehal. 

Were this a question of expediency for the 
sake of uniformity of measurement, or was 
there any law to the effect that, if farmers or 
zemindars of parent mehals shall have accept- 
ed a ceriain standard of measurement, the 
holders of derivative or sub-tenures (suppos- 
singethis to be admitted to be one which it is 
not) must accept the same, the judgment 
might be a corgect one. But where the law 
is clear in section 11 of Act VI. of 1862 
(B CA that the measurement of such lands 
as a party may seek to assess either under 
a kubooleut or otherwise, shall be measured 
by the standard pole of ¢he Pergunnah— 
that and saz only must be the standard used, 
Now, it is not denied before us that there 
is a difference of two inches per cubit in the 
standard Government measurement, which 
the farmers have accepted, and the standard 
pole of thè Pergunnzh to a measirement 


by which special appellant contends he is 
entitled. 

Tne special appeal is, therefore, decreed 
with costs, and the case is accordingly re- 
manded, in order that the Judge may re-try 
and re-decide it with reference to the above 
remarks, 

Jackson, F.—1 have only to add that, 
as the question in this case for decision 
is whether the tenant holds more land than 
he was entitled to under his original con- | 
tract, the standard by which the land was, 
measured when his contract was given to! 
him has first to be ascertained. ‘The plaint- 
iff states that the defendants’ land has 
been largely increased by accretions. He 
Cannot point out the exact extent of these 
accretions; but he proposes to prove that 
there have been such accretions by mea- 
suring the whole land. He. must then, 
to prove this by whatever rod the actual 
measurement is carried out, reduce his 
figures to the rod by which the extent 
of land originally made over to defendant 
was measured. If that extent of land was 
ascertained by the Government rod, the 
question, as to whether there has been an 
increase or not, will depend on a calculation 
made with that rod. If it was ascertained 
by the Pergunnah pole, then the question 
will depend on the calculation made by that 
pole. Tne plaintiff must satisfy the Court 
that there has been that increase in the 
extent of the land upon which hé*claims 
enhanced rent, 





The 28th June 1865. 
Present / 


The Hon’ble H. V. Bayley and E. Jackson, 
_ Judges. 

Enhancement—N otice (production of copy of, not 
always necessary)—Trial to be restricted to 
specific cause of action—Abatement (not plead- ` 
ed by defendant). 

Cases Nos. 703 and 924 of 1865 under A 
X.of 1859. 

Special Appeals from a decision passed by the 
Fudge of Purpeah, dated the 23rd December 
1864, affirming a decision passed by the 
Deputy Collector of that District, dated the 


goth July 1864. ; e 7 
Reazoonissa and others (Plaintiffs), 
Appellants, 
VErSUS 


Oomun and others (Defendants), 
Respondents, 
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Messrs, C. Gregory and J. Baptist for 
Appellants. 


No one for Respondents. 


In a suit for enhancement upon a specified ground, 
this is the sole point to be tried. 

If, in such a suit, the defendant does not ask for 
an abatement for diminished area, the Court cannot 
refer to it. e 

It is not always requisite to produce a copy of a 
notice to enhance. 


THESE two cases, it is stated by special 
\ ppellant’s pleader, must be governed -by 
ne and the same decision. 
i Plaintiff sued for enhancement of rent 
upon the ground that the productive powers 
of defendants land had been increased in 
consequence of an embankment which had 
been erected by plaintiff. 

Defendant's answer apparently was, that 
his lands had been before measured, and the 
locally prevailing rates had been enquired 
into by a Court Ameen in the presence of 

! plaintiff's amlahs, and that thereupon a de- 
cree had been given by the Deputy Collector, 
fixing defendant’s jumma at Rupees 38-5-11 
per annum. 

The first Court held that such decree was 
final as to the question of enhancement; but 
for a certain sum as to which defendant 
specially pleaded payment and failed to 
prove it, the rst Court gave plaintiff a de- 
cree. 

On appeal, the Lower Appellate Court 

, has recdtded the following judgment, which: 

‘it is necessary for the purpose of this appeal 
to cite 7m full. It is as follows :— 

“The Deputy Collector’s decision of 1861 
“wr ad not bar this claim had the plaintiff 
“submitted the durbundee of the village 
“ properly attested, and showed that plaintiff 

was paying rent at a lesser rate than that 

| “current in the mouzah. Beyond filing a 
“ wastlebakee, he has submitted no proof, 
“ and not even a copy of the notice showing 
“the ground of enhancement. The area 
“ held by the defendant appears rather less 
“than that which “he formerly cultivated. 
“ Accordingly, I affirm the Deputy Collect- 
‘‘or’s decision, and dismiss this appeal with 
‘t costs.” - 

Plaintif appeals specially, urging :— 


zst-—That such a decision as the above l- 


in no way adjudicates the points raised by 
' the pleadings. 

2ndly,—That the law° requires plaintiff to 
serve the notice through the Collector, 
and, consequently, it was not necessary for 
plaintiff to keep and produce a copy of the 
notice. 
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grdly.—That the durbundee or local rate 
statement would not be conclusive in the 
present case. 

gthly.—That plaintiff sued upon a specific 
cause of action, viz, increase of productive 
powers of land by means of an embankment 
made by plaintiff’s agency, and gave his notice 
accordingly; and that, although that was the 
point to be tried, it was not tried, and from 
its very nature it was one which could not be 
decided solely by another decree passed on 
pleas other than those raised here to support 
the right to enhance. 

sthly.—That the defendant did not raise a 
plea of abatement for diminished area, and 
so the Lower Appellate Court should not 
have referred to that point. 

We consider each and all of these objections 
voll ; and we accordingly decree this appeal, 
and remand the case for re-trial with refer- 
ence to the above remarks. 

The judgment of the Lower Appellate 
Court in No. 924 is to the same effect as in 
703, and requires no separate remarks, Both 
cases are remanded accordingly. 


The 29th June 186s. 
Present; 


The Hon’ble C, B. Trevor and G, Campbell, 
Judges. 


Right of occupancy (not affected by change 
of farmers)—Evidence of village custom as 
to rates of rent. 


Case No. 3264 of 1864 under Act X. of 1859. 


Special Appeal from a decision passed by the 
Additional Judge of Bhaugulpore, dated the 
15th August 1864, reversing a decision 
passed by the Deputy Collector of that Dis- 
trict, dated the 27th February 1864. 


Sheo Churn Singh (Defendant), Appellant, 
versus Sege 


Gora Chand Ghose (Plaintiff), Respondent, 


Baboo Debendro Narain Bose for Appel- 
lant. 


Baboo Romesh Chunder Mitter for 
Respondent. 


A right of occupancy under section 6, Act X. of 1859, 
is not affected by a mere change in the farmers. 
- What evidence is necessary to prove the current cus- 
tom of a village as to rates of rent. 

Tue plaintiff sued defendant for a kubpo- 
leut at an enhanced rate on 27 beegahs 
of land. He alleges thatthe one supee paid 
is below the prevailing rafe payable by the 
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same class of ryots for lands of a similar 
description and with. similar advantages 
in the places adjacent, and that the rate 
which plaintiff should pay is Rupees 5-1. 

The first Court held that defendant was a 
tenant with a right of occupancy, and that his 
present rent represented the rent paid by 
similar ryots for similar. lands in places 
adjacent, and dismissed the plaintiff’s claim. 

The Judge, on appeal by the plaintiff, 
held that, although the defendant had held his 
land for more than twelve years, still, as the 
farmers had during that period been changed, 
a right under section 6 had not been acquir- 
ed by plaintiff, and that, not being a ryot 
with a right of occupancy, the plaintiff is 
entitled to the rate he-claims, he’ having 
clearly proved that other ryots have agreed 
to pay those rates, 

Defendant now appeals specially, urging — 
rst, that the Judge is wrong in holding 
that a right of occupancy under section 
6 of Act X. of 1859 could not be acquired 
under two separate farmers; that, as they 
both represent the zemindar, they are in 
the eye of the law one and the same person; 
and that his possession for more than twelve 
years under them gives him a right of occu- 
pancy; and, 2ndly, that, having a right of 
occupancy, he is, on plaintiff’s allegation, lia- 
ble only to pay what similar tenants pay for 
similar lands in places adjacent; that six 
kubooleuts of other tenants manufactured 
for the occasion are not legally evidence of 
a nature to prove the custom of the parti- 
cular locality, but that the case should be 
remitted in order that a proper enquiry with 
legal evidence be taken. 

On the frs? objection there can be no 
doubt. The mere change of the farmer cannot 
prevent the running of the time required 
by section 6 of Act X. to give a right of 
occupancy. On the second point, we would 
observe that it is difficult to define what 
evidence is necessary to prove the current 
custom of a village as to rates of rent; but 
it is quite clear that the kubooleuts of six 
ryots, evidently» prepared for the occasion, 
and under which the rent has never been 
collected, are no legal evidence to prove 
‘the custom of a village in the matter of 


rates of rent of ryots with a right of occu-’ 


pancy. To prove this, the Judge must 
require from plaintiff good evidence, both 
documentary and oral, of what is the ge- 
neval rate in the locality. We remit the case 
to the Judge, who will call for such evi- 
dence, andepass whatever orders seem con- 
formable with justice. 


Rulings. (Vol. IL}. 
The 29th June 1865. 
Present: 
The Hon’ble C. B. Trevor and G. Campbell, - 
Judges, 


Enhancement of rent of tenants-at-will. 
Case No. 2240 of 1864 under Act`X, of 1859. 
Special Appeal from a decision passed by the 

Officiating Additional Fudge of Nuddea, 
dated the 16th May 1864, reversing a dect-, 


ston passed by the Deputy Collector of that 
District, dated the 28th February 1864. 


Koobir Sirdar and another (Defendants), 
Appellants, 


` versus 


Goluck Chunder Chuckerbutty and another 
(Plaintiffs), Respondents. 


Baboo Debendro Narain Bose for 
Appellants. 


Baboo Bhuggobutly Churn Ghose tor 
Respondents, 
















A zemindar is not bound by the ground of enhance- 
ment mentioned in his notice in the case of a tenant-at- 
will. Nor has the tenant any right to claim the prevail- 
ing rate, butis liable, after notice of enhancement, to the 
highest rack-rent. 


Tuts isa suit for an enltanced rent after 
notice. It is found and admitted that the 
defendant has no right of occupancy. But, 
in special appeal, defendant urges that, as ` 
he has not been ejected, plaintiff can only ` 
obtain an enhanced rent on proving the ` 
ground of enhancement mentioned in his 
notice, or, at any rate, that he must be restrict- 
ed to the prevailing rate. We think that, in 
the case of a /enanf-af-will, the grounds on 
which notice of enhancement was given are 
mere superfluity. The tenant must either 
pay or go. Nor has he any right to claim 
the prevailing rate. The doctrine alluded to 
by the Judge on the authority of a decision 
which we have not found in the reports, that, 
if the landlord does not elect to eject, he can 
only claim an equitable rent, cannot proper 
ly be carried beyond this, that in such a 
case the landlord cannot claim more than 
the land can possibly and reasonably bear. 
Up’‘to the highest rack-rent, which the land 
can in any way bear, the tenant who holds 
on after notice of enhancement is liable. In 
this case the Judge has reduced the plaint- 
iff's demand, and the plaintiff has not ap- 
pealed. Defendant appeals against the award 
of Rupees 2-8 per beegah for Bastoo and 
village land, a rate which the Judge finds to 


1865.) Act X. 





be not unreasonable, and which is not unrea- 


sonable. We dismiss the appeal with costs. 
i The 29th June 1865, 
Present. 
The Hon’ble G. Lach and W. S. Seton-Karr 
Judges, ` 


Sale of Zemindary rights by Government—Per- 
\  gunnah Baldakhal—Rights and position of 
e 


ase No. 410 of 1864 under Act X. of 1850. 


egular Appeal from a decision passed by the 
Depuiy Collector of Tipperah, dated the 
14th July 1864. 
Musst. Burnee Khanum and another (Plaint- 
iffs), Appellants, 


VET SUS 


Modhoo Soodun Doss and others (Defend- 
| ants), Respondents, . 


Baboos Romesh Chunder Mitter and Dwar- 
kanath Mutter for Appellants. 


Messrs, R. V. Doyne and R. T. Allan and 
Baboo Onoocool Chunder Mookerjee for 
Respondents. 


Suit laid at Rupees 8,525. 


The Government purchased the zemindary rights in 

a certain property sold for arrears of revenue, and, 
though it had the power, under the law in force, tə dis- 
possess the plaintiffs, who were holders of a talook 
created sggce the Decennial Settlement, and to avoid 

- and annul their under-tenure, the Government waived 
' its rights of cancelment and ejectment, and by its pro- 
ceedings virtually re-admitted the plaintiffs to their old 
rights. The Governmen: then sold its zemindacy rights 
to the defendant, guaranteeing the tights and position 
of the plaintiffs. HeLD that the defendant was bound 
by the acts of the Government ; and that the plaintiffs 
were entitled to recover possession under clause 6, sec- 
tion 23 of Act X. of 1859. HELD also that the defendant 
was at liberty to sue for enhanced rents under clause 1. 


Inte is a case exactly similar to case 
No. 361 of 1864, Obhoy Chunder Roy versus 
Khaja Assanoollah, and to case No. 4038 of 

ı 1864, Ram Mohun Shaha versus Hurree 
' Kishoree Adhikaree. It relates to a certain 
dependant talook in Pergunnah Buldakhal, 
of which Pergunnah the zemindary rights 
were purchased by*Government in 1835 and 
1836 at a sale for arrears of revenue. 
Eventually, the right of Government so ac- 
quired was sold to the present defendants in 
the year 1863.” The plaintiffs are the 
owners of a dependant talook within the 
said Pergunnah, and they sue to recover 
possession of the same, having been ousted, 
as they allege, by the act of the defendants 
who collected rents from their ryots; and 
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their main allegation is, that Government 
sold the zemindary rights with a reserva- 
tion of the plain:iff’s talookdaree rights in 
their favour `, and that they are consequently 
entitled to recover that possession which 
they have always held under various settle- 
ments from Government ever since its pur- 
chase. The talooks within this estate were 
originally created subsequent to the Perpetual 
Settlement, with be exception of 31 created 
previous to that event. The number of 
those created subsequently was more than 
four hundred. l 

Under ordinary circumstances, the case 
being on all fours with those previously 
decided by us with reference to other talooks 
within Pergunnah Buldakhal, we should 
have given a decree in the plaintiff’s favour, 
and have reversed the decision of the Deputy 
Collector. But Mr, Doyne, for the respond- 
ents, intimated that, on the last occasion, the 
documents proceeding from the Revenue 
Authorities, which bore on this case, had not 
been laid before the Court in all their full- 
ness, and that he wished to argue the case, 
The appeal has, therefore, been very fully 
discussed. 


The defendant, purchaser from Govern- 
ment of its zemindary rights, has all along 
maintained that, at the time of his purchase, 
the paintiff was already out of possession, 
inasmuch as the Government had been 
making kas collections for some months ; 
that the plaintiff's talookdaree rights were 
annihilated on the 11th of March 1836, or 
when the Government purchased the Per- 
gunnah; and that, though they may have 
held, or been admitted to temporary leases 
since that period, they have never received 
their original talookdaree tenures, 


The documents noted in the margin have 


Board to Collector, 21st December 183s, been large- 


Ditto to Commr., 21st December 1835. 

Commissioner to Board, 13th June 1836, ly quoted 
Board to Commr., 15th erer? 1836, from or ap- 
Collector to Commr., sth August 1863, ` 
Prodg. of Deputy Collr., roth June 1837.. pealed to in 
Commr., to Collector, 3rd September 1839. the Course 
Prodg. of Depy. Collr., th March 1836, f 

Collr to Depy. Collr., 31st Dec. 1840. O argu- 
Notice of Collector, rst March 1844. ment, 


The pleader for the appellant at first sim- 
ply rested his case on the similar decision of 
our Bench in the case of Obhoy Chunder, 
Roy versus Assanoollah; but the case was 
afterwards thoroughly argued on both sides, 
and all the documents which could throw 
any additional light on the point at issue 
were inspected and commented on, 


Mr. Doyne attempted to lay some stress 
on the fact that mo charge of any positive 
e è 
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act of ejectment is brought by the plaintiff | in 1836, specially’ directed the attention of 


against the defendant, who is merely charged 
with having adopted the acts and position 
of Government, and with keeping the plaint- 
iff out of possession. This, it was con- 
tended, seemed to show that the plaintiff had 
no right to sue the defendant under clause 6 
of section 23 of Act X. of 1859, as he, plaint- 
iff, had not been ejected from the occupancy 
or possession of his tenure by the person le- 
gally entitled to receive rent from the same. 

This plea, we think, is untenable. The 
defendant has deliberately adopied the acts of 
Government, whatever they may amount to; 
and there has, no doubt, been a constructive 
ejectment on his part of the plaintiff. lf the 
plaintiffs were not at liberty to seek re-pos- 
session of their tenure from the defendant, 
and to have their rights judicially put in issue, 
it is very dificult to see to what remedy 
they would’ be ieft. One other objection 
was at first also taken by Mr. Doyne as to the 
right of defendant to demand enhanced rents 
from the plaintiffs, should the latter be held 
entitled to recover possession, which objection 
will be noticed hereafter, 

The Government, we have seen, purchased 
the zemindary rights in certain shares of 
this Pergunnah at two sales for arrears of re- 
venue: one on the 19th January 1835, and 
the other on the sth of May 1836, We find 
from the letters of the various Revenue Au- 
thorities that, after sundry ineffectual plans 
had been tried for the management of this 
extensive estate as Government property, 
the Collector was specially deputed to invite 
the talookdars to come to terms, and to con- 
sent to a somewhat enhanced jumma. We 
may at once declare it as our opinion that the 
proceedings show, by reference to the law on 
the question in force at the time, Regulation 
XXII, of 1822, that the Government had full 
power “to avoid and annul” all the under- 
tenures existing in the estate at the time 
of sale and created subsequent to the set- 
tlement. This. point was particularly en- 
largel on in the letter from the Board to 
the Commissioner of the 1§th of February 
1836, paras. 51% to 58, and there seems 
reason to think that the views of the 
Board as to the rights of Government 
were Substantially correct under the law, 
Regulation XI. of 1822, under which the 
Pergunnah became the property of Govern- 
ment. It seems unnecessary for us to dis- 
cuss the bearing and scope of the various 
laws of 1793, 1799, and 1812, because we 
have admittedly to deal with the law of 
3822, and it was to this law that the Board, 


the Collector as bearing on the rights of 
these talookdars; and it is by this law that 
their rights stood or fell. The Board fur- 
ther lay it down as unquestionable that the 
Government, as purchaser of the estate, hada 
right to dispossess all such persons as held 
talooks created since the Decennial Settle- 
ment, of which the plaintiff in the present 
case is admittedly one; but the Board con- 
sidered them all to have a claim to equitable ` 
consideration, ‘‘ because (para. 53) their te.” 
‘““nures were acquired at a time between 1817 
“and 1822, when, under the law, as it was 
“then understood, they were led to look on 
“their right of possession as fixed and per- 
“manent, notwithstanding a sale for arrears.” 
Then the Board go on to say (para. 54) 
that, in order to prevent combination, and: Lo 
protect the dues of Government “ in allowing 
“them, on the ground of equitable indulgence, 
“the benefit of the law, as it stood in prac- 
“tice prior to the passing of Regulation XI. 
“of 1822, it is not more than fair to hold 
“them liable as they would at that time have 
“been, under clause 5 of section 29 of Re- 
“ gulation VIII. of 1799, to ejectment from 
“their lands, should they persist in declining 
“a renewal of engagements on proper terms.” 
The Board, after stating that talookdars 
created after the Decennial Settlement could 
not be allowed to hold at fixed jummas, go on 
to say that the ryots were to be warned not 
to pay receipts to these talookdars ; and that , 
the talookdars themselves were to be in- * 
formed that Government offered them the 
acceptance of engagements at equitable jum- 
mas (para. 57), “if they come forward 
“within one month, counting from the date 
“on which Mr. Alexander (the Collector) 
“may have served on each party, in the 
“prescribed manner, the notice directed 
“in para. 5 of the instructions of the 21st 
“of December last; but shat, in default of 
“their so coming forward within the 
“time limited, the collections from their 
“lands will be held 44as or be let in farm, 
“as may be thought expedient, and their 
“right of terms in their talooks will be 
“considered to have entirely lapsed.’ The 
Collector was then told (para. 58) to inv "e 
tenders for engagements from other persons, 
should the talookdars not sp consent within. 
the prescribed time. f 

Tnat the talookdars did not so consent; 
that they entered into a determined combina- 
tion to defeat the object of Government in 
raising the jummas of these talooks; that 
they held all the officials at arm’s length for a 
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with the Revenue Officials, and when they 
were admitted tosettlement. Nothing definite 
or express in their favour is to be dis- 


series of years—is abundantly clear from the 
proceedings filed in this case. It may readily 
be conceded to Mr. Doyne that, in the 


strict letter of the law, and in the view 
taken of the whole case by the highest 
Revenue Authorities, the talooks in question 
might, after lapse and annulment, have been 
settled with o heç parties had any such 


covered in the pottah by which an engage- 
ment was at last concluded. It is an ordi- 
nary pottah, like so many others given to 
under-tenants or even ryots. Mr. Doyne 
contends that the old tenure or talookdaree 


been found, But the question after all! right was not revived by this act of settle- 
then would be, did Government avail itself; ment; that the old rights had become null 


and annulment and of settlement of the ta- | determined recusancy of the talookdars ; 


1 its unquestionable rights of avoidance | and void: first by the sale, and then by the 


looks with other persons willing to consent 
to an equitable, z. e. an enhanced jumma? 

' We find from the letter of the Commis- 
sioner to the Collector of the 3rd of Sep- 
tember 1839 that nothing had been finally 
decided, and that the Collector was informed 
that these talookdars were to be admitted to 
engagements favourable to them for 20 years ; 
and that they would have the option of a 
re-settlement if they fulfilled their engage- 


that we cannot import into the pottahs, now 
relied on, any terms or stipulations not ex- 
pressly mentioned there ` and that the talook- 
dars, being out of possession when his client 
purchased, are clearly to be treated like any 
other persons who had come to the end of 
their temporary engagement, and who have 
no rights at all. 

The respondent, on the other hand, dwells 
on the fact that, after all, no new engage- 


ments into which it was then expected that, ments were concluded with third parties; 


they would enter. It is clear from this, that 
' the two parties, the Collector and the talook- 
dar, were still skirmishing, and not come to 
terms. 

Stress is then laid by the respondent on the 
proceeding of the Collector, Mr. Metcalfe, of 
the 31st of December 1840, in which it was 
stated that notice was to be given to three 
distinct sets of persons to come in and agree 
to settlements for 20 years: ,s/, putnee-ta- 
lookdaps, such as the plaintiffs, for this was the 
inappropriate term by which they were desig- 
nated ` 2udly, khanabaridaran, or separate 
homesteads ; and, di, khoodkasht ryots ; 
and the Collector stated thar, if they did not 
come to terms, settlements would be made 
with others. Things appear to have gone 
on undetermined, and in this peculiar fashion 
until the 8th of May 1845, when we find 
a pottah given to the plaintiffs making a set- 
tlement with them for ten years, but ante- 
dating the engagement as far back as 1841. 
The settlement was again renewed for ten 
. years, and lastly for one year, at the expira- 
„tion of which latter period the zemindary 
‘rights were sold by Government to the de- 

fendants, with the general reservation of the 
rights of the talookdars already noticed in 
the other appeals, to the effect that only the 
zemindary rightse, were sold, and that the 


Tights of the talookdars, “whatever they were,” | 


would pe respected. 

The main contention, then, on the above 
pleadings, has reference to the precise posi- 
tion and rights of the talookdars from the 
period when they did at last come to terms 











that the talookdars, and no other persons, 


were finally admitted to settlement; and that, 


by this admission, Government virtually 
waived its rights; that the talookdars were 
termed putnee-talookdars in the intent that, 
on default, their tenures might be sold under 
the law applicable to real putnee-talooks ; 
and that in this way their s/a/us as depend- 
ant talookdars, and not as mere ijaradars, 
was recognized; and that, finally, the Go- 
vernment sold nothing but its zemindary 
rights, and guaranteed, though in gene- 
ral language and without particular speci- 
fication, the rights and position of his 
clients. 

It seems to us, after very full consideration, 
that the plaintiffs can recover, if it be shown 
that Government had waived its rights of 
cancelment, and possibly of ejectment, and 
had, by its proceedings, virtually re-admitted 
these talookdars to their old status and 
tights; and that, Government having thus 
condoned or ceased to insist on that gecu- 
sancy of their under-tenants, it is not com- 
petent to a third party to pu’ the old threats 
into forée, or to revive the rder of cancel- 
ment and ejectment, directed at the talook- 
dars in the event of their obstinacy in. 
1836. 

We feel indisposed to admit the respond- 
ent’s contention that he is entitled to recover 
even under the strictest interpretation of. the 
Sale Law of 1822, or that the use of the term 
putneedars put his clients in the exac! pbdsi- 
tion of those well-known tenants jn the eye of 
the law.- "e e s 


130 Aci X, - 


On the other hand, we fully admit ae very talookdars, Settling with 


vexatious and determined resistance to the 
Collector offered by these talookdars, includ- 
ing the plaintiffs. The pleaderfor the re- 
spondents is unable to show us that any settle- 
ment took place with his clients before 1845, 
and even then the lease was, for some reasons 
not explained to the Court, allowed to have 
effect from "But: nor can we have any 
doubt that the Collector must have been col- 
lecting rents, as best he could, from the ryots 
under khas fahsil, thwarted probably in 
this attempt, and baffled in endeavours to 
make settlements with others during the 
period which elapsed between 1836 and 
1841. It is perhaps to be regretted that, 
when re-admitted, nothing particular was laid 
down as to the goe of the parties; and 
that when their rights, whatever they were, 
were finally ‘reserved’ at the sale of tne 
zemindary to the defendant, the Govern- 
ment, which was in a position to explain its 
own acts and intents, did not state in what 
light it regarded, or to what s/a/us it had 
re-admitted, these numerous dependant ta- 
lookdars. 

We are pressed not to import into the 
deed of settlement with the talookdars any 
terms or recognition of rights not to be ex- 
pressly found there. But we own that 
we are disposed to look to the effect of 
the whole of the ‘acts of Government, and to 
put a fair and a liberal construction on 
those acts. Admitting again and again the 
obstinacy and recusancy of the talookdars, 
we consider, atter all, that they only evinc- 
ed that spirit which natives in such posi- 
tions always do evince, wz, a dislike to 
submit to enhanced rent, which was the 
avowed aim and object of the Commissioner 
and Board, for ejectment seems not to have 
been contemplated. The Commissioner 
wanted a jumma of Rs, 5,000 in one 
instance, and this the talookdars, not un- 
naturally, objected to pay. And we think 
that, the simplicity of the terms of the pottah 
is to be construed by a reference to a desire, 
on the part of the Collector, no: to guarantee 
to them any fixity of rent, and to no other 
motive. After all, this is not the first time 
we have heard of a brutum fulmen in the 


* shape of threat of cancelment and annulment. 


if terms are not come to within a month, 
or fifteen days, and not the first time that 
partjes have been finally admitted to the 
settlement which they first refused. And 
when we find the officials driven to a com 
promise as they, no doubt, were; not engag- 
ing with «hird ,parijes, eréinstating these 


THE WEEKLY REPORTER, 


Rulings. (Vol. HI, 


them not 
once, but twice, and thrice, terming them 
putneedars, and not making any allusion 
to past delinquency and misconduct, we can 
come to no other conclusion than that Go- 
vernment had condoned their acts, and had 
reinstated them in their original places as de- 
pendant talookdars, with the indulgence con- 
templated in the first proceedings of 1836, and 
with entire oblivion of all their acts of combi, 
nation, opposition, and recusancy. 

There would, then, seem to us no reason /’ 
why our decision should not be the same as } 
in the former case of Obhoy Chand versus . 
Assanoollah. The case, on this occasion, has‘ 
been most fully argued, and all the docu- 
ments have been produced and perused 9 
extenso ; but we do not think that any new 
view of the case has been opened, though 
we grant that much more light has been shed 
on the view which we took on the former 
appeal, which is the real view of the mat- 
ter. In this view it would seem unnecessary 
to decide whether, under the Strictest inter- 
pretation of the law of 1822, and without 
consideration of the acis of the Government, 
the talookdars could recover. But the mere 
length of time during which they have been 
permitted to re-engage should not be lost 
sight of, when considering their claims to an 
equitable interpretation of the words and acts 
of Government. 

Admitting, then, the plaintiff’s right to 
re-possession, and that the acts and ewaivers 
of the Government are binding on the pur- 
chaser; there still remains the point noticed 
by Mr. Doyne, wiz, the right of his client 
to enhance. On this head, we think that 
the defendant should be allowed to sue 
under clause 1, section 23 of Act X., and 
that he is still at liberty to adopt this course, 
for nothing in any decision has been said 
as to the rate of rent, or asto the right of 
the plaintiff to hold at a fixed and certain 
rent. This point is still open. If the de- 
fendant should lose his enhanced rent to 
which he thinks himself entitled for one year 
or.more, that is an accident*which cannot be 
helped. It is simply one of the chances of 
litigation to which every ‘man must submit. 
We cannot in this decision say at what rate 
of rent the talookdar, on his ‘re admission, is 
to be entitled to hold, of what terms the 
purchaser from Government may or may not 
exact. 

Holding these views, after the fullest con- 
sideration, we decree the appeal for re-pos- 
session, with all costs jn the appellant's 
favour. 


Pomme 
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The 28th June 1865. 


Present: 


The Hon’ble F. B Kemp and W., S. Seton- 
Karr, Judges, 


(Section 92 of Act X. of 1859)— 


Limitation 
` Process of Execution. 


Case No. 125 of 1865 under Act X. of 1859. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Mymensingh, dated 
the 21st December 1864, afirming an 

order passed by the Deputy Collector 

~ of that District, dated the 22nd July 
1864. 


BN 


Leg 


Prosunno Coomar Surma Chowdhry and 
others (Decree-holders), Appellants, 


Versus 


Ram Mohun Sircar and others (Judgment- 
debtors), Respondents. 


Baboos Baneenath Bose and Poorno 
Chunder Mookerjee for Appellants. 


No one for Respondents. 


Under section 92 of Act X. of 1859, no process of 
execution can éssueeafter the lapse of three years from 
the date of judgment, unless for a sum exceeding 
Rs. 500. 


Tueveappellant in this case obtained an 
ex-parie decree for arrears of rent under 
the provisions of Act X. of 1859. He ap- 
pears to have allowed more than two years 
to elapse before he took out execution 
against the moveable property of his judg- 
ment-debtors. His decree was not satis- 
fied by sale of the personals; and, instead 
of making a timely application under sec- 
tion 1cg of the aforesaid Act for execu- 


' tion against any immoveable property be- 


longing to his debtors, he allowed more 
than three years to’ elapse from date of the 
original decree to date of his present ap- 
plication for execution against the immove- 
able property of hig judgment-debtor. 

The Judge bas" beld that, under the pro- 
visions of section 92 of Act X. of 1859, the 
application is beyond time, and that no 
procese of execution can be issued. 

We think that the Judge is right. It 
has been ruled by this Court that Act X. 
is a Code of itself, and that all questions 
of limitation arising in cases instituted 
under the Act must be governed by the 
special provisions of the Act. 
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Section g2 is clear in its terms. It enacts 
that no process of execution of any descrip- 
tion whatsoever shall be issued under 
Act X. after the lapse of three years 
from date of judgment, unless the judg- 
ment be for a sum exceeding Rs. 500. 
It is admitted by the appellant’s pleader 
that the judgment is in this instance for 
a sum less than Rs. 500. The Legisla- 
ture clearly intended that ryots were not 
to be harassed by protracted litigation in 
the execution stage; and as the appellant 
by his own laches lost the remedy, which 
the law gives under section 109 of the Act, 
we fail to see any hardship in his case, 

Appeal dismissed without costs, as nobody 
appears for the opposite party. 


‘The 30th June 1865. 
Present: 


The Hon bie H, V. Bayley and E. Jackson, 
Judges. 


Partial decree (for portion of suit not barred). 
Case No 587 of 1865 under.Act X. of 1859. 


Spectal Appeal from a decision passed by 
the Additional Fudge of East Burdwan, 
dated the 29th Seplember 1864, affirming a 
decision passed by the Collector of that Dis- 
trict, dated the rst Fuly 1864. 


Nobokishen Mookerjee (Plaintiff), Appellant, 
Versus l 
Gopal Shamunt (Defendant), Respondent, 


Baboos Tarrucknath Sein and Dwarkanath 
Mitter for Appellant. 


No one for Respondent. 


Although part of a claim may be barred by limitation, 
a partial decree may be given for the portion not barred. 


Tuis special appeal is against so much of 
the order: of the Lower. Appellate Court as 
states: * The greater part ot the plaintiff’s 
“claim being barred, I do not deem it right 
“to decree any part in this case.” 

This order is, we think, obviously wrong: 
There is no law to warrant a refusal to in- 
vestigate and decide part of a claim, because 
another part is barred. A partial decree 
might quite legally have been given cm Abr 
case for such portion as was not barred. ° 

Remand for re-trial with reference to the 
above remarks. ze e s 


132 Act X + 
The 5th July 1865. 
Present: 


The Hon’ble F. B. Kemp and W. S. 
Karr, Judges. 


nent 
affecting total jumma. 


Case No. 222 of 1865 under Act X. of 1859. 


Special Appeal from a decision passed by | and interest. 


Mr. A. Pigou, Fudge of Hooghly, dated 
the 12th September 1864, reversing a 
decision passed by the Deputy Collector 
of that District, dated the 12th March 
1864. 


Gopal Chunder Bose (Defendant), 
A ppellant, l 
versus 


- Muthoor Mohun Banerjee.and others 
(Plaintiffs), Respondents, 


Baboos Mohender Lall Shome and Onoocool 
Chunder Mookerjee for Appellant. 


No one for Respondents. 


A variation in the rate of rent which does not affect 
the integrity of the jumma does not rebut the presump- 
tion of a holding at a fixed rent from the Permanent 
Settlement. ~ 


Tuis was a suit for enhancement of rent. 
The Deputy Collector found that, from the 
document filed by the ryot, and the admis- 


sions of the plaintiff’s agent who was exa- ! 


mined, it was clear that the defendant, the 
ryot, had held the land at an unvaried rate 
for more than 20 years; and further that, as 
the presumption of such holding from the 
date of the Perpetual Settlement had not been 
rebutted by any evidence adduced by the 
plaintiff, the ryot was protected under sec- 
tions 3 and 4 of Act X. of 1859. 

In appeal, the Judge, while admitting the 
long occupancy ot the ryot ata uniform rate 
observes that a decision of the 2nd of June 
183? shows that, in a suit to which the 
father of the defendant was a party, the rent 
had been varied, and, therefore, the presump- 
` tion which sections 3 and 4 give rise to in 
favour of the ryot were rebutted by a deci- 
sion of date subsequent to the Perpetual 
Settlement. 

Undoubtedly, if the integrity of the jum- 
ma of the whole tenure had been affected by 
this decision of the Judge, we should have 
hadeno hesitation in agreeing with him; but 
this decision leaves the whole jumma intact; 
a division amongst the first tenants, who then 
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| were proprietors Of the tenure, led to a cer- 
, tain area being given to one, and a certain 
The rate of the jumma of. 
Seton- | the aliquot parts was not in proportion to 


: the whole jumma ; but, the whole jumma re- 
Pr i f uniform payment from Perma- | : S 
CR of rate of rent not | SUmption which the mot can claim has not 


maining the same and unaffected, the pre- 


been rebutted by the zemindar. The deci- 


sion of the Judge is reversed, and that of * 


the Deputy Collector confirmed, without costs 


The sth July 1865. 
Present: 


B. Kemp and W. S. Seton- 
Kar, Judges. i 


Assessment of rent— Tanks. 
Case No. 234 of 1865 under Act X. of 1859. 


Special Appeal from a decision passed by 
Mr. G. C. Fletcher, Fudge of Burdwan, 
dated the 14th September 1864, reversing 
a dectston passed by the Deputy Collector 
ofthat District, dated the 22nd January 
1864. 


Ram Churn Banerjee (Plaintiff), Appellant, 
versus 


Kisto Deegar and others (Defendants), 
Respondents, 


Baboos Banee Madhub Banerjee and Bama | 


Churn Banerjee for Appellant. 
Mr. R. E Twidale for Respondents. 


A fair and equitable rate of rent for tanks should be 
assessed independently of the acts of Government. 


Tue Deputy Collector, in a suit for assess- 
ment, found that one rupee per beegah was 
a fair and equitable rate for.tanks. This 
rate was fixed with reference to adjacent 
rates, f 

The Judge, finding that the Government in 
resumption cases, as a boon to the lakheraj- 
dar, fixed 2 annas per beeg&h for tanks, was 
of opinion that double that rate, or 4 annas, 
must be fair and equitablé. The decision of 
the Deputy Collector was amended. 

We think that the special appellant is not 
bound by the rates which.the Government, 
in the exercise of its prerogative of showing 
mercy to the lakherajdar, has thought 
proper to accept. The Judge must find 
what is a fair and equitable rate for tanks 
independently of the acts of Government, 
‘Case remanded to the Judge for this purpose. 


l 


H 
5 
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The 5th July 1865. 

Present; 

The Hon'ble F. B. Kemp and W, S, Seton- 
` Karr, Judges. ` 

Evidence. 
Case No, 214 of 1865 under Act X. of 1859, 
Special Appeal from a decision passed by Mr. 
F. L. Beaufort, Fudge of the 24 Pergun- 
nahs, dated the 28th September 1864, re- 
versing a decision passed by the Deputy 
Collector of that District, dated the 6th 

June 1864. 


Mokeem Tandal (Defendant), Appellant, 
versus 


Nawab Syed Ali Ahmed (Plaintiff), 
Respondent. 


pershad Banerjee for Appellant. 


Baboos Baneenath Bose and Chunder 
Kally Ghose for Respondent. 


Suit for kubooleut at an enhanced rent. On remand 
by the Judge to try the genuineness of the pottahs, ! 
pleaded by the defendant, the first Court decided that | 
the pottahs were genuine, without receiving the evidence 
tendered on that behalf by the defendant. The Judge 
reversed the decision of the first Court, and gave the 
plaintiff a decree. HELD that the Judge, if dissatisfied 
Xith the reasohing *of the first Court, ought to have | 
gi‘en the defendant an opportunity of adducing the | 
additional proof tendered to the first Court. l 


Baboos Dwarkanath Mitter and Unnoda- | 
| 
| 


Ing was a suit for a kubooleut from the | 
defendant, special appellant, enhancing the ' 
rent from Rs. 89-12 to Rs. 1,148 on an 
area of 28 beegahs 14 cottahs. The land in | 
dispute is situated in Chitpore, and is doubt- | 
less valuable. 

The defendant pleaded two pottahs, and it 
s^ems to be admitted that, if these instruments 
be genuine, the tenure is protected from 
enhancément. 

The Judge of the 24-Pergunnahs, when | 
the case first came before him in appeal, re- 
manded it to the Deputy Collector to take 
further evidence as to the genuineness of the 
pottahs, 

The Deputy Colector, Mr. C. B. Garrett, 
though evidence was tendered by the special 
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the decision of the Deputy Collector, and 


| gave the plaintiff a decree for the whole 


amount asked for—defendant to execute a 


| kubooleut. 


In special appeal, it is contended that the 


' Judge, if dissatisfied with the reasoning of 


the Deputy Collector, should have given the 
special appellant an opportunity of adduc- 
ing the additional proof which was tendered 
to fhe Deputy Collector, and we think that 


Ri special appellant is clearly entitled to 
i remand order was to give him an opportu- 
"og of proving the pottahs. 
ithe case. 
| appellant every opportunity of proving his 


do so, more particularly as the object of the 


We remand 
The Judge will give the special 


title clear, and for this purpose the suit 
myst be remitted to the Court of first 
instance. 


The 5th July 1865. 
Present : 
The Hon’ble W. Morgan and Shumbhoonath 
Pundit, Fudges. 


Presumption of uniform payment from Perma- 
nent Settlement. 


Case No, 684 of 1865 under Act X. of 1859, 


Special Appeal from a decision passed by Mr. 
A, Pigou, Fudge of Hooghly, dated the oth 
December 1864, affirming a decision passed 
by the Deputy Collector of that District, 
dated the 20th July 1864. 

Jugmohun Doss (Defendant), Appellant, 
Versus 


Poornoo Chunder Roy (Plaintiff), Respondent, 


Baboos Khetternath Bose and Issur Chunder 
Chuckerbuity for Appellant. 


Baboo Opendur Chunder Bose for Respond- 
ent. 

Section 4 of Act X. of 1859 does not require that, ina 
suit for enhancement, the ryot should specifically claim 
to hold from the time of the Permanent Settlement in 
order to obtain the benefit of the presumption enacted 
by that section. 

Tue plaintiff sued to enhance, after notice, 
on the ground of an increase in the produc- 


appellant, refused to receive it, and decided | tive powers, and also inthe value of the, 
nat the pottahs were genuine, because they | produce of the lands held by the defendant 
had been filed ia three different suits to | (special appellant) without the defendant’s 
which special respondent was a party, and | expense or agency. 

had passed unimpugned by him, The Judge The statement on oath of the defendant, 
held that these three suits were connected | when examined, was that his tenure wagone 
with the present litigation, and that the ! of old standing, the rent of which could not be 
genuineness of the pottahs was not strictly | increased, and that he and his, father had 
in issue in these suits, The Judge reversed) held the lands for mre than 70 years at a 

Vol, HI, 53. 


r 


d 


_ issues, framed this, whether the defendant is 
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rent of Re. 1-9; that his father had pur- |“ appealed, or cross-appealed, therefore the 


chased this holding from one Tarachand, to | “appeal is dismissed with costs.” 
whom it belonged as his jote, and that the ; The defendant appeals against this deci- 
lands were-grass lands when they were pur- | sion, and cites the case reported in Vol. IL, 
chased. | Weekly Reporter, p. 39, as showing that he is 
The special appellant alleges that the lands | entitled to the presumption of section 4 of Act 
have been, at considerable expense and la-| X. of 1859. Another decision in p. 69 of 
bour, raised and converted into a garden. The | the same Volu:-.e is cited on behalf of the re- 
plaintiff appears to admit.the last fact, but | spondent. 
pleads that defendant has not incurred any| We think that the defendant’s statements 
expense. fully authorized the Court of first instance 
The Court of first instance, among other | in framing the first issue. 

The 4th section of Act X. of 1859 does 
not require that the defendant should specifi- 
cally claim to hold from the time of the Per- 
manent Settlement in order to obtain the bene- 
fit of the presumption enacted by that section. 

The Court might well also have framed 
another issue regarding the agency by which 
the rise on the productive powers had taken 
place. The Court, however, virtually tried 
this second issue on the evidence in the case, 
and the Lower Appellate Court does not ap- 
pear to us right in holding that the defend- 
ant is not entitled to the benefit of what 

j either his or the plaintiff's witnesses have 
stated on the latter point of the cause of the 
rise of the productive powers of the land on 
‘the question of the rate of rents. The 

land was held at a uniform rate from the time | special appellant rightly states that the 
of the Permanent Settlemént, and had not! Lower Appellate Court appears* inclined to 
proved it, therefore the presumption frcm | hold that the defendant should have been 
twenty years’ payment, referred to in the 4th | made liable to pay at garden rates; but it is 
section of Act X. of 1859, did not arise; that | to be observed that this is the opinion of the 
the defendant had failed to prove that the | Judge on the assumption that the original 
lands were grass lands when they were pur- | state of the lands at the time of the purchase 
chased ` and that, though the plaintifs wit- | by the ancestor of the defendant is not 
nesses proved that the productive powers of | known: and that the improvement has not 
the land had increased by the agency of the | been made at the expense and by the agency 
defendant, yet, as the defendant did not plead | of the defendant is a fact not before the 
this, he could not take advantage of the} Court. What would have been the opinion 
testimony cf those witnesses, The Court, of the lower Court on this point if it had 
then dismissed the appeal of the defendant | found the latter fact for the defendant, and 
without disturbing the rates decreed by the i had been satisfied that the lands were origi- 
first Court, . remarking that,“ when the | nally grass lands, cannot be gathered from 
“ wgtnesses before the Ameen proved that the | the decision. The plaintiff does not state 
“ neighbouring rates for stmzlar lands are|from what condition the lands have been 
“ more than what defendant pays, then he is | converted into garden lands. He simply 
“ nor entitled to bar plaintiff’s suit to enhance | says that the conversiog has been made 
“ by the statement of witnesses on a plea he| without expense op the part of the root, 


protected from enhancement under section 
4 of Act X, of 1859; and the Court held that, 
though the payment of a uniform rent (for 
32 years) was established by the defendant, 
yet the presumption was rebutted by the evi- 
dence produced by the plaintiff, which showed 
that the tenure was created subsequent to 
1214 B. E. The Court further found that the 
lands had been converted into a garden at the 
expense of the ryot from “waste arable” 
lands, and decreed enhancement at the pre- 
vailing rate for the best “ soona” land, and 
not at the rate for garden lands. 

From this decision the defendant appealed 
to the Lower Appellate Court, which held 
that, as the defendant had not pleaded that his 





| 





- never made himself, and the witnesses do! He does not plead that the rent of the land, 


“not state how or in what way defendant |as it criginally stood, was, or is, below the 
increased the productive powers of the land; | neighbouring rates. Thee investigation of 
‘ therefore the plaintiff's right to enhance is |the Judge upon these points appears to be 
“ nót barred by sections 3 and 4, or in any | imperfect. He should have made the plaint- 
way, and he is entitled to rent at the rate | iff state his case more fully. 

“« paid by the werghbours as a fair and equit- We accordingly remand the case to the 
' able rate; but, as the Deputy Collector gave | Lower Appellate Court to re-try the appeal 
a rate less thanthat? the plaintiff has not | with reference to the above remarks, 


1865.] Act X. 
The 6th July 1865. 
Present: 
The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Continuity of tenure not affected by zemindar’s 
consent to sub-divide, add to, or subtract 
from, ryot’s total holding. 


Cases Nos. 3121, &c., of 1864 under Act X. 
of 1859. 


Special Appeals from a decision passed by the 
Additional Fudge of Nuddea, dated the 30th 
Fune 1864, reversing a decision passed by 
the Deputy Collector of that District, dated 
the 9th March 1864. 


Mr, James Hills (Plaintiff), Appellant, 
versus. 


Huro Lal Sein and others (Defendants), 
! Respondents. 


Mr. Av F. Lingham for Appellant. 


Baboo Anund Chunder Ghossal for Respond- 

ents, 

A zemindar, by consenting to a sub-division of, addi- 
tion to, or subtraction from, the total holding of a ryot, 
does not destroy the continuity of the tenure in respect 
of the rate of rent and the rent paid for each beegah ot 
land, 

In all thes@ cages, it has been found that the 
lands have been held at a fixed rate since the 
Permanent Settlement, with the exception 
of some excess lands on which an additional 
‘rent has been decreed. 

Plaintiff urges in special appeal that, al- 
though the rates paid by the ryots have been 
the same, the holdmgs have been varied in 
one or other of the following ways, wzz. -— 

1.—The tenure has been sub-divided ` or 

2.—The ryot has added additional land to 
his tenure ; or 

3.—He has abandoned some of the land, 
and obtained a corresponding diminution of 
rent. - 

In all these cases, it is admitted that the 

zemindar recognised and consented to the 

arrangement ; but it is argued that a new rent 
was thus created. 

We think that the Judge has rightly held 
that the only question is, whether the rate of 
rent paid for each beegah has remained un- 
changed for the feeriods: prescribed by law? 
If it has, that rate cannot now be altered. 
The zemindar, by consenting to a sub-divi- 
sion of, addition to, or subtraction from, the 
total holding of the ryot, did not destroy 


_ 


the continuity of the tenure in respect of the- 


rate of rent, and the rent paid for each bee- 
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gah of land. It is undoubtedly true that 
the zemindaf might refuse to consent to a 
sub-division of the tenure or Io a contraction 
of the holding, and might say, “I will hold 
the whole tenure responsible for the whole 
rent,” but this is not the question in this case, 
We dismiss these appeals with costs. 


The 6th July 1865. 
Present: 


The Hon’ble H. V. Bayley and E, Jackson, 
Judges, 


Jurisdiction—Re-hearing of Case decreed ex 
parte—Determination of- Deputy Collector 
final—Presumption of uniform payment from 
Permanent Settlement—Proof of 20 years’ 


Rayment. 
Case No. 595 of 1865 under Act X. of 1859. 


Special Appeal from a decision passed by the 


Fudge of. Hooghly, dated the 19th Decem- 
ber 1864, affirming a decision passed by the 
Deputy Collector of that District, dated the 


Sth Fuly 1864. 
Kunuck Monee Debia (Plaintiff), Appellant, 
Versus 


Gunga Ram Doss and others (Defendants), 
Respondents. 


Baboos Afohendro Lal Sealand Dwarkanath 
Mitter for Appellant. 


Baboo Mohendro Lal Shome for Respondents. 


Under section 13, Act VI. of 1862, B. C., the determi- 
nation of a Deputy Collector, admitting the re-hearing 
of a case decided ex parte, is final, and not appealable 
to the Judge. 

The holding for 20 years at a fixed rent, from which 
uniform payment from the Permanent Settlement is 
allowed to be presumed, must be proved by the best 
evidence in the tenant’s power. 


THis is a suit for enhancement of rent. 
The tenant alleges a nold'ng from the Perma- 
nent Settlement at fixed rates. 

The suit was at first decreed ex par/e,. but 
was subsequently re-admitted on the file by 
the Deputy Collector, and tried on the 
merits. “It was then found’ that the tenant 
had paid the same rate of rent for more than 


twenty years; and that the evidence which, 


the plaintiff had adduced to prove that the rent 
had changed was not-worthy of credit. The 
plaintiff’s suit was accordingly dismissed. 
On appeal to the Jndge tnat decision: was 
confirmed. The Juag: found that, in a 
former suit between the same parties, it Was 
decided in the year 1841 that the rent 
which the tenant had always paid was Sicca 
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Rupees 104-8, and that rent corresponded 


with the rent which, it was admitted by both 
parties, was paid by the tenant at the time the 
suit was brought, os, Co.’s Rs. 111-7-9; 
and the Judge, referring to the principle of 
law, “ that, when once a thing has been 
“ established to exist, it must be presumed 
“to continue until the contrary be proved” 
(see p. 879, SD A. Rep., 1859), found 
that the rent had been paid at one uniform 
rate from the time of the Permanent Settle- 
ment, and that it was for the plaintiff to 
prove the contrary. The Judge then goes 
on to say that “the plaintiff shows nothing 
“to the contrary, and his silence, as regards 
“the Deputy Collector’s decision as or (he 
“falsehood of his evidence to prove that the 
“rent had changed, must be construed into 
“an admission that that evidence is fatse; 
“but the Court is of opinion that, putting 
“aside such admission, the said documentary 
“ evidence is not satisfactorily attested, and 
“ consequently does not rebut the above pre- 
“ sumption, ” 


It is contended on special appeal, Grat, that 
the Judge had recorded no decision on the 
ground of appeal taken before him, namely, 
that the reasons upon which the Deputy Col- 
lector had admitted a re-hearing of the case 
after it had been decided ex parte were in- 
sufficient. We find that the Judge passed no 
decision upon this point, and we are not satis- 
fied that this point was raised before him, 
though A is taken in the grounds of appeal. 


But, whether taken or not, the determination. 


of the Deputy Collector on the point was final 
(by section 13, Bengal Legislative Council Act 
VI. of 1862), and could not be appealed to the 
Judge. Looking to the facts of the case, we 
see no reason for a revision of the decision of 
the Deputy Collector who made a long and 
careful enquiry before he re-admitted the re- 
hearing. 

It is then urged, secondly, that the Judge 
should find, not on presumption, but on evi 


dence, that the tenants’ rent had not changed ` 


for twenty years, and that it did not follow that, 
because the rent®was the same in 1841 as it 
was in 1862, the rent had not intermediately 
changed. Further, that the defendant had 
offered evidence to prove that the rent had 
not intermediately changed, ar, dakhillahs, 
but the plaintiff alleged them to be fabricated 
which the Judge had not considered. 


We think that the Judge should not have 
proceeded on presumption when there was 
direct .evidence offered to the point at issue. 
The Judge must be satisfied upon the evi- 


- 
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dence adduced that the rent has not changed. 





We cannot point out what evidence will 


be sufficient to prove that the rent has 
not changed for twenty years; but we con- 
sider that it does not follow from the facts 
that the rent in 1862 is the same as it was 
in 1841, or that the rent had not interme- 
diately changed. The terfant has it in his 
power to prove his yearly payment of rent; 
and we think he should be required to prove 
those payments to some extent before the 
presumption is raised in his favour that his 
rent has not changed from the Permanent 
Settlement. The Legislature has been most 
indulgent to the tenant in allowing a holding 
for twenty years at a fixed rate to be presump- 
tive evidence that the holding has existed at 
a fixed rate from the Permanent Settlement; 
and the Courts should, therefore, be the 
more strict in requiring proof from the best 
evidence in the tenant’s power to adduce that 
the holding for twenty years has been at a 
fixed rate. The evidence put in by the tenant 
should all be considered by the Judge. The 


fact, that the rent in 1841 was the same as it . 


is in 1862, is most important—the more’ so as 
the suit in 1841 was evidently an attempt 
then to enhance the rents. But the tenant’s 
receipts should also be inspected, and a deci- 
sion recorded upon them. If the Judge is 
satisfied that they are forgerfes, that fact may 
rebut the presumption deducible from the fact 
that the rent in 1862 is the same as in 1841. 
If the Judge has no reason to believe them to 
be forgeries, the tenant will have adduced 
direct evidence to prove that his rent has not 
been changed, and no presumption will be 
necessary. S 


It is then said that the dakhilahs are not 
attested, but the tenant has himself deposed 
that these dakhilahs were received by him 
from the plaintiff on payment of rent. This 
may be a sufficient attestation, especially 
when the plaintiff's agent or witnesses do not 
depose that the dakhilahs were not given as 
alleged, and no specific ground is stated for 
alleging them to be forgeries 


The Judge must considgr these documen 
and pass a distinct decisich upon them ; ; and 
the case is remanded to him for that purpose.” 


It would appear from the Deputy Collect- 
this 


or e proceedings that thee*plaintiff in 
cause by some fraud obtained an ex parte 
decree against the tenant. We think the 
Deputy Collector should consider whether 
grounds for instituting criminal proceed- 
ings against the plaintiff exist, as it is a most 
important duty to prevent such an abuse 


\ 


\ 
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of justice by punishing the parties implicat- 
ed in it. The Judge will send a copy of 
this decision to the Deputy Collector in order 
that he may consider this point. 

The costs of this appeal will follow the 
final judgment. 


a er 


The 7th July 1865. 
- Present: 


| The Hon’ble H. V. Bayley and E. Jackson, 
K Judges, 


Trial'of case—Framing of issue. 
Case No. 875 of 1865 under Act X. of 1859. 


Special Appeal from a decision passed by 
«the Judge of Purneah, dated the 15th 
December 1864, affirming a deciston pass- 
ed by the Deputy Collector of that Dis- 
trict, dated the 22nd August 1864. 


Bebee Reazoonnissa (Plaintiff), Appellant, 
l Versus 


Biram Singh and others (Defendants), 
Respondents, 


Mr, F. Baptist for Appellant. 
Mr. R. E. Twidale for Respondents. 


In trying a case the specific question upon which the 
parties are in dispute should be placed in issue, and the 
parties called upon to produce evidence to that question. 

Tuts case must be remanded for re-trial. 
+ No issues have been laid down, and no time 
has been given to the parties to produce 
evidence upon the points which are really 
at issue. 

-The suit ‘was for arrears of rent at en- 
hanced rates. It was instituted on the 13th 
July. The day fixed for hearing was the 

-21st July, which was afterwards adjourned 
to the 28th July, On that day the plaint- 
iff’s and defendant’s agents were examined. 
The plaintiff stated that the defendant had 
always held 191 beegahs of land at a rent 
of et rupees, but" at he now held 216 
beegahs, and was, therefore, at the prevail- 
ing rate of 2 rupẹs per beegah, liable to 
pay a rent of 428*rupees. The defendant 
replied that he only held 171 beegahs ata 
fixed rate of 51 rupees from time imme- 
morial. The onlf issue fixed was whether 
the plaintiff’s claim was just or not. ois 
was, in fact, no issue at all. The specific 
question upon which the parties are at-dis- 
pute should be placed in issue, and the 
parties called upon to produce evidence to 
that question. At this trial, on the above 
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issue being fixed, two witnesses were examined 


for the plaintiff. They were very carelessly 


examined. They deposed that the defend- 
ant held the excess land as ascertained by 
measurement, and that the prevailing rate 
was 2 rupees per beegah; but no question 
was put to ascertain from what source they 
obtained their knowledge of these facts. 
Probably a proper examination was not made, 
because the Deputy Collector considered 
that the.defendant’s documentary evidence 
proved that the defendant was not liable to 
enhancement. The Deputy Collector took 
no notice of the question of excess lands; 
but held that the defendant’s rent was fixed 
by a Civil Court decision passed 22 years 
ago, and that this rent had not changed for 
more than 20 years; and it might, therefore, 
be epresumed that it had remained fixed 
from the Permanent Settlement. The Judge 
on appeal was of opinion that the defendant 
was liable to enhancement. He made no 
allusion to the Civil Court decree, and no 
allusion to the defendant’s claim to hold 171 
beegahs at fixed rates ; but was of opinion that 
no proof had been adduced to the extent 
of the defendant’s land and to the rate in the 
neighbourhood being 2 rupees per beegah. 
We think that the case must be remanded 
to the Judge that he may record the proper 
issues in the case, and see that the parties 
have proper time given them to adduce their 
evidence, and that their witnesses are pro- 
perly examined, either before him or before 
the Deputy Collector. A decree in a suit 
under Act X. of 1859 may, under section 63, 
be made on the first day fixed for hearing 
the case only, if both parties have adduced 
their evidence, and the decree can be pro- 
perly passed. It may be that the Deputy 
Collector acted under this section on 
hearing the defendant’s documentary evi- 
dence But, if the Judge was of opinion 
that this was not sufficient to bar the claim, 
he should have fixed the proper issues, and 
r-quired evidence to be taken upon (em 
under the procedure laid down in section 65 
of the Act. It is mot glear from the 
Judge's decision whether he was of opinion 
that the whole or any portion of the plaint- 


iff’s claim for enhancement was baried one ° 


the defendant’s documentary evidence. But 
it would appear that, as respects a portion 
of the claim, he would have awarded en- 
hancement had the plaintiff’ adduced "evi. 
dence; but the witnesses were not properly 
examined. In such a case, the Judge should 
have had them re-summoned and properly 


examined, s 
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This judgment is reversed, and the case 
is remanded to him for re-trial. 

The plaintif claims enhancement before 
us also on the ground. of increase in the 
value of the produce; but he has not in his 
plaint claimed enhancement on that ground, 
and it is not shown that even in his notice 
he claimed enhancemént on that ground. 
We therefore disallow the appeal on this point. 

The costs will follow the final judgment 
in the case. 


- = The 7th July 1865. " 
Present: 


_ The,Hon’ble H. V. Bayley and E. Jackson, 
Judges, 


Collector’s Court to try all material issueg— 
Jurisdiction. 


Case: No. 641 of 1865 under Act X. of 1859. 


SE Appeal from a decision passed by 
Mr. R. Abercrombie, Fudge of Dacca, 
dated the oth January 1865, affirming 
a dectsion passed by the Deputy Collector 
of that District, dated the 26th Fuly 
1864. 

Mr. A. B. Mackintosh (Plaintiff), SES 

versus 


Athur Monee Dossee and others (Defendants), 
Respondents, 


Baboo Dwarkanath Mitter for Appellant. 


Mr. R. T, Allan and Zaboor ‘Chunder 
Madhub Ghose and Romesh Chunder 
Mitter for Respondents. 


A Collector’s Court is not a Court of summary juris- 
diction, and cannot refuse to try any material» issue 
‘duly raised before it. 


- Tris was a suit for enhanced rent at 1,576 
rupees. per annum, by notice under section 13 
of Act X. of 1859, 

Defendant pleaded a Jikan or engagement, 
by which the rent to be paid was limited to 
507*rupees. 

Both. the lower Courts have held that, 
until this “kha ,or engagement be set aside 
_by a competent Court, no suit will lie under 

Act X. of 1859. Both Courts merely notice 
` bat the genuineness and validity of the /zkhanx 
are denied by plaintiff; but both Courts also 
decline to investigate that fact. 
_ Plaintiff appeals specially, urging, first, 
that, until the writen engagement set up by 
defendant be proved by hiin, the lower 
Courts are wrong to hold that the suit can- 
not lie under Act X.; ang that they should 
have first investigated this question, and 
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then proceeded to decide the sase, and take or 
relinquish jurisdiction accor iing to the result, 

andly.—That the lkkan | vas admitted only 
by a party who, at the time, had no rights 
and interests left in the tenure to which 
the /z4han referred. 

jgraiy.—That, even if the engagement were 
given, its terms did not “convey any rights 
beyond the life of the grantee. l 

We think that the .special appeal must be 
decreed, inasmuch as the Deputy Collector 
was wrong in not trying the issue raised, 
viz, Whether the. likan was a genuine and 
valid document, and whether it does by its 
terms bar enhancement or not. The fact 
that it has been admitted to be a valid deed 
in a Civil Court is in its favour, but is not 
conclusive. ‘The Collector’s Court ‘is not; 
as the Deputy Collector states, and the 
Judge apparently thinks, a Court to try cases 
only summarily. Nor can a Collector refuse 
to try any material issue which is properly 
raised before his Court. Both Courts decline 
to enter into the question of the: /zkhan, 
and would refer the parties to a competent 
Court; whereas, for the purposes of this 
suit, their Courts are the only Courts com- 
petent to entertain the question, We accord- 
ingly remand the case to be. re-tried with 
reference to the above remarks. 


>. The roth July-1865. 
Present: i 


eo 


ene 


The Hon’ ble H. V. Bayley and E. E N ` 


Judges. 


E (to the Judge)—Suit for Kubooleut— 
Suit for or against Minors. 


Case No. 985 of 1865 under Act X. of 1859.- 

Special Appeal from a decision passed by 
Mr, F. L. Beaufort, Fudge of the 24- 
Pergunnahs, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 28th November 1864. ` i 

Bama Soonduree Debia (Plalntiff), Appellant, 

Se 
Grish Chunder Banerje& (Defendant), Xe- 
spondent, . 

Baboos Kishen Kishore Ghose, Gopeenath 
Mookerjee, and Gopa Bal Mitter for Ap- 
pellant. 

Baboo Bhowanee Churn Dutt for 
Respondent, 


Sections, 153 and 160, Act X. of 1859, do not apply so 
as to affect the right of appeal to the Judge in a suit for 
a kubooleut under clause 1, section 23. 


EIER Act X, 


D 
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Suits for or against minors can only proceed when 
they are duly represented by a guardian or next friend. 

Tue first plea taken in this special appeal 
is that under section 77, Act X. of 1859, the 
Judge in the Lower or Appellate Court had 
no jurisdiction to try the case. On this we 
observe that the suit is for a kubooleut, z. e., 
under clause 1, section 23, Act X. of 1859. 
Sections 153 and 160, which are cited by the 
appellant’s pleader in support of his present 
objection, distinctly enact that in suits under 
hlauses 2, 4, and 7 of section 23 (not under 
clause I, as tbis suit is), the Judge shall 
have no jurisuiction in appeal, unless the 
suit be for a sum above 100 rupees; but, as 
this ig a suit clearly under clause 1, the 
above'sections cannot apply, so as to affect 
the right of appeal in this case, 

The next point for adjudication is whether, 
as the guardian withdrew from the suit 
before the decree of the Lower Appellate 
Court, and there was (as is admitted before 
us) none but the minor as defendant before 
the Court when the Judge gave his decree, 
that decree cannot stand. 

A minor is himself no party to a suit in 
‘the eye of the law, and can only sue or be 
sued by a guardian or next friend, and 
consequently could only have a decree given 
for or against him, if thus duly repre 
sented. e œ 

The ‘respondent also distinctly declares 
that, in the suit before the first Court, there 
“was. no Yuardian capable of carrying on the 
suit or next friend. We think then, that, on 
this admission neither the first Court nor the 
Lower Appellate Court could adjudicate o 
pass any legal decree in this case. : 

We accordingly reverse the Judge’s 
decision, and the proceedings in the first 


Court, as the suit can only proceed when a |- 


proper guardian appears. We accordingly 
dismiss plaintiff’s suit with all costs. 





The 11th July 1865. 
Present : 
The Hon’ble H. V@ Bayley and E. Jackson, 
tages. 


Cause of action—Suit for damages for Unlawful 


`y 


Distraint. 


Case No. 904 of 1885 under A@ X. of 1859. 


Special Appeal from a decision passed by 
the Fudge of Dacca, dated the oth August 
1864, reversing a decision passed by the 
Deputy Collector of that District, dated 
the 29th June 1864. 


r 


` Tarinee Churn Bose (Plaintiff), Appellant, 
VErSUS l 


Shumboonath Panday (Defendant), 
Respondent, 


Baboos Bama Churn Banerjee and Hem 
Chunder Banerjee for Appellant, 


None for Respondent. 


The last act of taking or detention must be regarded 
as the date of the cause of action ina suit under section 
14d, Act X. of 1859, for damages for unlawful distraint. 

In this case the Judge has held that the 
Cause of action ina suit under section 144, 
Act X. of 1859, is from date of attachment on 
distraint. 

In special appeal it is pleaded that the 
last act of taking or detention should be 
regarded as the date of the cause of action, 
and *this view, itis said, is supported by the 
case decided by Messrs. Norman and Kemp, 


JJ» reported at page 597, Hay’s Reports 


for 1863. S 

We concur in ‘that decision which, we 
think, quite supports the plea taken in 
special appeal here, and we accordingly 
decree this special appeal with costs. 


- The 11th July 1865, 

Present: 
The Hon'ble W. Morgan and Shumbhoonath 
Pundit, Judges. 
Suit for enhancement—Failure to prove service 
of notice. 


Case s Nos. 763 and 764 of 1865 under Act X. 
of 1859. 


Special Appeal from a decision passed by 
the Fudge of Mymensing, dated the 16th 
December 1864, affirming a decision passed 
by the Deputy Collector ‘of that District, 
dated the 26th August 1864. 


Anund Moyee Chowdhrain (Plaintiff), 


Appellant, 
Versus pe 
Chunder Monee. Dossia and others 
(Defendants), Respondents. 

Baboo Romesh Chunder Mitter for 

Appellant. 

Baboo Mohinee Mohun Roy for 
Respondents, 


On failure to prove service of notice in a suit for enhance- 
ment, the Court should dismiss the case instead of pro-- 
ceeding to try it on the merits. 


In these two cases the plaintiff sued to 
enhance the rent of lands held by the 
defendants, and fioth the. lower Courts 
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found that.the notice under section 17 was|of rent in future, though it might be fatal 
not proved to have been legally served upon | to a claim for enhanced rent for the current ` 
the defendants. year. j 
The Courts below should hdve dismissed | Itis contended by the special respondent 
the case upon this ground of want of proof | that no appeal lies against an order of remand 
of the service of notice, and should not have; before final decree; but in this case -we 
proceeded to try the merits of the case, | find the Judge enunciating a wrong princi- 
simply because the evidence was already on| ple of law. The plaintiff, if he fail to 
the record. We accordingly amend the} prove service of notice in an enhancement 
orders of the lower Courts as far as they | suit under A& X., is not entitled to a declara- ` 
have tried the merits of the case, upholding | tory decree with reference to future years ; / 
them so far as they found that no notice was his suit must be dismissed. The Judge 
served, and dismiss these appeals and the; being wrong in remanding the suit without . 
two suits of the plaintiff, special appellant. | trying the only issue which can arise, viz., 
The costs of the defendant in the first the service or non-service of the notice, we, 
Court should be paid by the plaintiff, and of 'to prevent unnecessary litigation, remit the 
the costs of the other two Courts each party ı case to the Judge to try the issue of service 
. should bear his own. , Or non-service of the notice. The Judge, 


e | if he finds that the notice was legally served, 


‘will remand the suit to the Court of first 

The 12th July 1865. i instance to decide it on the merits. If, on 

‘the other hand, the Judge finds that the 

Present: , EH was not served, the suit of the plaint- 

i (II should be dismissed. The terms of 

The Hon ble ree "Sun one W. S. Seton | section 13 are, that no tenant shall pay an 
atts SE? enhanced rent unless a written notice has 


Suit for enhancement—Failure to prove service | been served upon him. 
- of notice—Declaratory decree. 
è 


Case No. 547 of 1865 under Act X. of 1859. 


T ly 186s. 
Special Appeal from a decision passed by he rath July e o; 

the Fudge of Rajshahye, dated the 5th Present: 
January 1865, affirming a decision passed d i 
by the Deputy Collector of that District, | The Hon'ble E SE Si Shumbhoonat~“ 
dated the 31st August 1864. undit, Fudges. | | 
Kristo Motee Debia (Defendant), | Res judicata—Former inconclusive judgment. ` 

Appellant, , Case No. 652 of 1865 under Act X. of 
ver sus , 1850. 

Fukeer Chunder Khan (Plaintiff), , Special Appeal from d decision passed by 
= E SES Mr. R. Alexander, Officiating. Fudge of 


, . | Cuttack, dated the 28th Seplember 1864, | 
Baboos Bama Churn Banerjee and Brojen- | modifying Rer ion passed p y Mr. F. 2 


aro nee Seal for Appellant. | Armstrong, Assistant Collector of that 
Baboo Mohinee Mohun Roy for Respondent. District, dated the yth Fuly 1864. | 


A landlord, if he fair to prove service of notice in a | Ramnath Roy Chowdhry (Plaintiff), A ppel- 
lan 





suit for enhancement, is not entitled to a declaratory 
decree with reference to future years; his suit must be : y 
dismissed. 


6 e 
¢ Tuis was a suit for enhancement of rent. 


1 

8 - g f 
The Deputy Collector held that the notice | Bhagbut Mohaputter + (Defendants; 
* under section 13, Act X., had not been Respondents. j 


served in the form prescribed by law. The Baboos Romanath Boseand Gopal Lall l í 


suit was dismissed. : 
In appeal, the Judge, without deciding Mitter for Appellant, i 


the ‘only issue before him, vzz., the legality Baboo Onoocool Chunder Mookerjee for 
or, Otherwise of the notice, remands the Respondents. 

ase, observing that, granting the notice was ' 

E 3 Be A former judgment proceeding wholly on a technical 


not legally served, f such plea would not | defect or irregularity, and not upon the merits, is not a 
bar the plaintiff’s*claifa for an increased rate’ bar to asubsequent suit for the same cause of action. 


Ders 


D 


KL 
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Morgan, F.—A part of the rent for the 
Bengal year 1268, claimed in this suit, had 
b2en previously sued for; and, the pre- 
vious suit having been decided in the 
plaintiff's favour by the Court of first instance, 
the decision was reversed on appeal to the 
Judge. The Judge’s decision, although it 
determined that suit, did not turn upon the 
merits, but proceeded entirely on a trivial 
irregularity, which, if it had not been already 
waived in that late stage of the suit,- might 
readily have been cured. That suit was 
Anstituted by the plaintiff by his agent or 
\gomastah against several persons for rent. 
Som? of the defendants admitted their liabi- 
lity; Others disputed it, and appealed. Tne 
‘Judge’s decree of reversal was basei solely 
upon ssme supposed defect in the proof that 
Kyshenath, the gomastah, was a duly author- 
ized agent (a defect which had not app 
rently been made the subject of objection by 
‘the defendants in either Court), 


In the present suit, the Assistant Collector 
has decided, and, I think, rightly, that the 
former judgment is not a bar to this suit for 
the rent in question. The cause of action is 
the same, and the former judgment was pro- 
nounced by a Court of competent jurisdiction ; 
but the judgment is inconclusive, and no bar 
to the present suit, because it proceeded 
wholly on a techfiical defect or irregularity, 
and not upon the merits of the case. 


The, Judge having reversed the Assistant 
ollector’s judgment, the suit must be re- 
~manded to the Judze for trial, but only as 
‘to the rent for a part of the year 1268, to 
which this objection applies. 
Shumbhoonath Pundit, F—For the rent 
of the year 1268, a suit, brought before by 
/@ servant of the special appellant on his 
behalf, was decreed against the special 
respondeat by the Court of first instance; 
but the decree was set aside by the Appellate 
Court, on the ground that it was not shown 
that the plaintiff in that suit was a servant 
of the special appellgnt, the zemindar, as re- 
\quired by Act X “ofgr859, section 35. 
| Against this de@sion no special appeal 
was filed. In the present case, along with 
the rents of other sibsequent years, the rent 
of the year 1268 being asked, the special 
respondent pleaded id bar to that portion of 
the claim, section 2 of Act VIII. of 1859. 
The Court of first instance disallowed the 
objection, on thé ground that the former 
claim for this rent was not decided in the 
‘merits so as to bar a second suit for it. Tne 
Lower Appellate Court differed from this 
Vol. III, 
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opinion, and dismissed the case, stating that, 


the Appellate Court in the former case hav- 
ing decreed the appeal, its determination 
amounted toù decision that this rent “ was 
not due ” as against a decree awarding it ; 


the defendant has appealed, pleading that it 


was not due. 


The plaintiff has appealed against this 
order. 


I do not agree with the Lower Appellate 
Court. I see the plaint in appeal was re- 
fused as irregular, and not tried. I may hold 
that, perhaps, IC was not proper for the Ap- 
pellate Court to refuse to try the case in that 
stage ; that the proper order might have been 
to get the omission supplied; and that 
order, if appealed against, might have been 
reversed ; but I do not consider that for all 
(his be present suit is in any way barred. It 
is clear that in the former case there was no 
determination of the claim on the merits. 
It was not ‘dismissed because the plaintiff 
failed to prove that the rent was due. Sec- 
tion 2 of Act VIII. of 1859 does not speak of 
cases that might have been “ heard, ” but of 
cases that have been “ heard and determin- 
ed.” In that case evidence of the rent 
demanded bzing due was filed by the plaint- 
iff, and proof of its payment was offered by 
tne defendant. All this evidence was not 
examined or looked into by the Appellate 
Court, as it had been by the Court of first 
instance. The plaint was dismissed for an 
irregularity, and 1 think that, notwithstand- 
ing this order of dismissal, the plaintiff is 
still authorized to bring another action for 
the same cause of action if he is in time 
according to law. Act XIV. of 1859 contem- 
plates the institution of a second suit after 
such an order, By section 14 it provides 
for cases which “ any Court before whom it 
“ may have been instituted, from defect of 
‘ jurisdiction or other cause, shall have been 
“unable to decide upon it, or shall have 
“passed a decision waich on appeal shall 
‘have been annulled for any such cauSe,” 


This Act does not apply to cases under 
Act X., "but I refer to this* section of the 
former Act merely to show that, if the prin- 
ciple is correct for cases under Act VIII. of 


18sy, it might also be so for cases under” 


Act X of 1859. The special appellant has 
not lost any rights by not appealing against 
the order of a Court of Justice, and. by 
adopting its decision as correct for the case 
then instituted. He cannot, of course, *be 
allowed to contend its correctness by a new 
suit, though he might lave appealed to show 
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that it was wrong. He might have also found 
to his cost tbat he was wrong in abiding 
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by, and not appealing against, the deci- ' 


sion, if it had directed him’ to proceed 
in a certain manner opposed to the law, 
or had granted him a remedy which 
could not be legally enforced. He 
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Baboo Motee Lall Mookerjee for 
Respondent. 


Mourosee ryotee pottahs are not required, either by 


! the old or new Stamp Law, to be written on stamped 


was ! rate after 


paper. 
Tars was a suit for rent at an enhanced 
issue of notice. The plaintiff 


simply told that his case for some irregular- | produces no kubooleut; but, in his deposition, 
ity in its institution cannot be tried; and he | admits the tenancy of the defendant. 


has now broughta new action free from 
that irregularity. 


The defendant (special appellant before us) 
pleads a mourosee ryotee pottah. Both 


__ The irregularity committed by the plaint- , Courts refuse to look at the pottah, because it 
iff in the former case is sufficiently punished | is not stamped; and the Judge refuses to 
by the dismissal of that case with costs. | allow the defendant to pay the prescribed 
A claim dismissed on limitation cannot be i fine and obtain a stamp on the document, on 
brought again; but I do not see why a claim | the ground that the defendant was a pleader, 
dismissed for an irregularity in the plaint | and must have known that the instrument 


cannot be re-tried. 

After an order of dismissal 
passed by the Appellate Court in the former 
case, there was no necessity to obtain any 
permission to institute a new case from the 
Court passing this order. This permission 
is only necessary when a plaintiff himself 


likes to w/hdraw a case irregularly institut- | tenure from enhanc 


ed as required by section 97 of Act VIII. of 
1859. 

I hold in this case that the decision of the 
Court of first instance was right, and that the 
law of the Lower Appellate Court is wrong, 
and would accordingly remand the case to 
the Lower Appellate Court for re-trial of the 
appeal preferred before it as far as it related 
to the rents of the year 1268. 


Se eS gg, 


The 13th July 1865. 


Present. 


like „that | defendant has wilfully evaded the law. 





The Hon’ble F. B. Kemp and W. S. sie 


Karr, Judges. 
Stamp Duty—Pottahs. 
Case No. 883 of 1865 under Act X. of 1859. 


required a-stamp; and consequently that the 


We think that the Judge is clearly wrong. 
The plaintiff admits the defendant’s tenancy 
under a lease. The defendant puts a ryo- 
tee pottah, which purports to be a mourosee 
pottah, and which, if genuine, protects the 
ement. Such a pottah, 


. under the old Stamp Law (Regulation X, of 


1829, which governs this case), and, indeed, 
under the new Stamp Law (A& X. of 1862), 
does not require a stamp (see article 31, 
Regulation X. of 1829) 

The case is remanded eo the first Court, 
who will admit the pottah, and, after hearin 
evidence, will decide whether it protects th 
defendant’s tenure from enhancement or not 


The 13th July 1865. 
Present: 


The Hon'ble G. Campbell and E. Jackson, 
Judges. 


Suit for Kubooleut at fixed rent--Decree for 


' more than one year—Proof of increased value. 


Special Appeal from a decision passed by the | 


Fudge of the 24-Pergunnahs, dated the 30th 
December 1864, modifying a decision passed 
by the Depåty Collector of thal Distr rcl, 
dated the 30th August 1864. 


Mooheeooddeen Ahmed (Defendant), 
Appellant, 
versus 


-~ Prannath Roy Chowdhry (Plaintiff), 
Respondent, 


R. E, Twidale and Baboo Khetter 
Mohun Mookegjee for Appellant, 


Mr. 


H 


Case No. 2064 of 1864 under A X. of 
1850% 


Special Appeal from a ğectsion passed by the 
nahs, dated the roth 

decision passed hy 
the Deputy Collector oÑ that District, dated 


Judge of the ag-Perg 
fay 1864, affirming 


the 17th March 1864. 
Thakooranee Dossee (Defendant), Appei/an/. 
versus 


Bisheshur Mookerjee and others (Plaintiffs), 
Respondents. 


Baboo Bama Churn Banerjee for Appel- 
lant. 


\ 
l 
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Baboo Hem Chunder Banerjee for Respond- 
ents. ! 


In a suit for a kubooleut ata fixed rent, if the ryot does 
not object, the Court may fixthe rent for more than one ` 
year. 


When a landlord claims enhancement on the ground 
of increase in the value of the produce on an ordinary 
occupancy-tenure without special circumstances, if he 
can prove by satisfactory evidence a permanent increase 
(i. e., a steady and nofmal increase, and not one that 
fluctuates in a violent and uncertain way, and is affected 
by extraordinary causes not likely to last), the rent will 
be increased in the same proportion in which the value 
or price of the produce has increased. 

We have now received the opinion of the 
Full Court* on the points referred by us; 
and we have again taken up the case in the 
presence of the vakeels of the parties. Some 
other points were discussed before the Full 
Court which might have affected the case; 
byt the Court were unanimously of opinion 
that section 6 of A& X. of 1859 declares 
the right of all the ryots holding at the 
time of the passing of the A&, ‘and not 
prospectively only. And a majority of the 
Judges are decidedly of opinion that a suit 
for a kubooleut, at an enhanced rate, will lie 
without separate -notice of enhancement: 
provided that in that case the enhancement 
will not take effect till the year following 
that in which the suit is decided. This la:t 
rule will be followed in the present suit. No 
other point or ES affects the root of the 
claim now befote us. The only furcher 
question arising in the case on which doubt 


seems to have been entertained by some 


he fixed for a single year, it is practically 


. Judges was whether the landlord can force 


the ryot to bind himself to a certain rate 
of rent for more than a single year. We' 
also have doubts on that point; but in this ' 
case defendant has made no objection to the | 
prayer of the plaintiff, that the rent should 
be fixed for three years; and, therefore, it is 
perhaps unnecessary to instruct the lower ' 
Court farther than as respects the mode of 
fixing the rate, leaving it to the Court to 
settle the term with reference to the wishes 
and circumstances of the parties. It is 
certain that, if \he ryot desires it, the’ 
Collector can fix } term not exceeding ten | 
years within whfch the rare cannot bei? 
altered, that is al He cannot, under any ` 
circumstances, bi¥d the ryot down to occupy 
against his will. And, if the rate of rent 


axed for an intel efinite period, since the 


existing rate is to be paid year by year till 
lawfully altered. 


case, no special contract has been alleged 
as the origin of the tenure, nor any special 


* See Ante, p. 29. 


' said above. 


Of a pyke, 








It is clear that, in this! 


— — 


“circumstances or burdens on account of which 


the tenure has been held at an exceptionally 
low rate. The tenure is in every way an 
ordinary oceupancy-tenure in respect of 


' which the ordinary presumption, as laid down 


by the Full Bench, arises The defendant 
appears to hold at the ordinary rates paid 
by other ryots of his class; and the only 
ground of enhancement which plaintiff has 
essayed to prove is that the value of the 
produce has increased from causes independ- 
ent of both zemindar and ryot. We may, at 


this stage of the case, discard defendant's 


allegation that the productive power of the 


. land has rather diminished than increased. 


The vakeels of the parties are unable 
to suggest any objection to all that has been 
The case to be tried, then, is 
simply the claim of plaintiff to increase of 
rent on account of increase in the value 


iof the produce on an ordinary occupancy- 


tenure without special circumstances; and 
for the disposal of that question only we 
direct the Court below. We think that 
the facts have not been properly found by 
the first Court; and that the case must go 
back to that Court of original jurisdiction 
to find the facts, and apply them according 
to the ruling of the Full Bench of this Court, 


ua, that, when “an adjustment of rent is 


“requisite in consequence of a rise in the 
“value of produce caused simply by a 
“rise of price, and by causes independent 
“both of the zemindar and ryot, the method: 
“of proportion should be adopted in such 
‘‘adjustments—in other words, the old rent 
“should bear to the existing (that is, the 
“new) rent the same proportion as the 


.“ former value of the produce of the soil, 
.“ calculated on an average of three or five 


“years next before the date of the alleged 


.“rise in value, bears to its present value.” 


We have already ruled that the evidence 
who says simply the value of 
produce has doubled or trebled, is no Jevi- 
dence. The Court of first instance must 
go fully into the case, and find, on evidence 
showing circumstantially be former and 
resent value of the main staples produced, 
whether they have really increased in value, . 
and, if sc, what is the general averagé~ 
degree of enhanced value which the pro- 
duce has acquired since the date of the 
alleged rise in prices. It is to be remem- 
bered that the old rent is taken to be fair 
and equitable till the contrary is preved. 
Therefore, the plaintiff is to prove the 
increase of values and, if auch increase cannot 
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be ascertained, or it in appears to fluctuate 
in a violent and uncertain way, and to be 
affected by extraordinary causes not likely 
to last, an enhancement of rent cannot be 
decreed, but must be pestponed till the 
Increase becomes permanent, that is, steady 
and normal. Supposing the fact of increase 
to be established, the rent will be increas- 
ed in the same proportion in which the 
value or price of the produce has increased. 


The proportion of increase of price of 
the principal staples once carefully found 
will, practically, very much serve to deter- 
mine all the cases arising in the same 
part of the country till another change of 
prices takes place; and we hope that this 
will be very carefully ascertained, the 
plaintiff being required to produce satisfac- 
tory evidence of increase of price, and loose 
statements, such as that of the pyke, not being 
accepted. The case is remanded tothe Court 
of first instance with the above directions, 
and with copies of the various judgments 
recorded in the case. ` 


The 14th July 1865, 
Present: 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


“Tikka Mohto” (Construction of)—Enhance- 
. ment (Homestead lands not protected from). 


Case No. 822 of 1865 under Act X. of 1859. 


Special Appeal from a decision passed by the 
Fudge of Rajshahye, dated the 7th January 
1865, affirming a decision passed by the 
Deputy Collector of that District, dated the 
22nd September 1864. 


Nuffer Chunder Shaha (Plaintiff), Appellant, 


2 versus 
Gossain Jysingh Bharuttee (Defendant), 
Respondent. e 


Mr. G. C. Paul and Baboos Sreenath Doss 
`m and Bhuggobutly Churn Ghose for Appel- 
lant. 


Mr. F. S. Rochfort and Baboos Mohtnee 


Mahun Roy, Hem Chunder Banerjee, 
and Dwarkanath Mitter for Respond- 
erft, 


The words “tikka mohto ” cannot be construed as 
conferring a permanent or 1eurosee lease ata fixed rate. 


THE WEEKLY REPORTER, 


Rulings. (Vol, IL 








rere ee 


A ryot, who takes a“pottah or gives a kubooleut for 
his homestead land, is not entitled to the privileges 
granted to those who erect dwelling-houses on leased 
lands, and is not protected from enhancement. 


We have heard both sides fully on this 
case; but we are quite clear that the terms 
“tikka mohto” can never b: construed 
as conferring a permanent or mourosee lease 
at a fixed rate. On this point the Judge 
is wrong. The words are not tantamount to 
“mourosee ” or “ istimraree.” 





ee 


To bar enhancement, however, the pleader , 
for the respondent contends that the terms 
of the pottah of 1212, read with the terms 
of the Sale Law, Regulation: XI. of 1822, 
section 30, Or with section 26, AĜ 1. of 1845, 
or with At XI. of 1859, are amply sufficient 
to protect him’ against the claim of the 
plaintiff. The plaintiff, it is said, can have 
no better right than an auction-purchaser, 
and even an auction-purchaser could not 
enhance if the land had been granted at a 
fair rate for a dwelling-honse. The ku- | 
booleut states that the lease is granted 
for “ basa! dash,’ or to live and reside on. 


| The Judge finds there are pucka houses on 


the lands; and these facts, it is urged, when 
taken together, show that the defendant is 
entitled to hold on at the fair rent for which 
the lease was given. On the other hand, 
the plaintiff shows that tf defendant, by 
his own statement, has only built pucka 
houses recently, or in 1264, on the land, and 
he urges that the plaintiff, as zemindar, is 
entitled to receive a fair rent for the same. 
It is on this second point, in our opinion, 
that the case must now be decided. N 


` 
N 


We are of opinion that the terms of the \° 
lease do not warrant the conclusion that the ` 
defendant can hold on for ever atthe rates | 
at which the rent was fixed. The ‘' 
lease clearly gave the land as homestead, 
but not for dwelling-houses in the sense in 
which the. term is used in the laws 
quoted above. It would quite unreason- 
able to hold that every fryot who takes a 
pottah, or gives a kubooleu§for his homestead, 
is entitled to the privilege#oranted fo those 
who erect “ dwelling-hdises "7 on leased 
lands. That the defendants may have 
erected a pucka house on the land is an 
accident not contemplated jn the provisions 
of the original lease. The plaintiff is 
entitled to claim a fair and equitable rent 
for the land at the rates prevalent in the 
same locality, and we remand the case for 
the Judge to fix the same, after taking any 
evidence that may be necessary. 
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The 21st July 1865. | the Court, we pass the same order as that 
EE ) | passed by the Collector, and reverse the order 
E f i of the Deputy Collector, setting aside the sale, 
The Hon’ble G. Loch and F. A. Glover, | The appeal i$ dismissed. . 
Judges. im 
Jurisdiction—No appeal to Collector from order | 
of Deputy Collector in execution of decree— The 21st July 1865. 
Sales in execution not to be set aside. Present.: 
Case No. 137 of 1865 under Act X. of 1859. | The Hon'ble H: V. Bayley and E. Jackson, 
Miscellaneous Appeal from an order passed l , Judges. 
by the Collector of Fureedpore in Dacca, | Notice of Enhancement. 
: dated the 23rd December 1864, reversing | Case. No. 977 of 1865 under Act X. of 1859. 
an order passed by the Deputy Collector | Special Appeal from a decision passed by the 
of that District, dated the 20th Septem- Judge of East Burdwan, dated the 29rd 
ber / 864. ` . January 1865, reversing a decision passed 
Adurmonee Dossee and others (Objectors), | ON the Collector of that District, dated the 
Appellants, 2gth November 1864. 
| Se ; Gudadhur Banerjee (Plaintiff), Appellant, 
Kaminee Soonduree Debia and others (De- | versus 
cree-holders), and Huro Chunder Roy Nund Lal Biswas and others (Defendants), 
(Judgment-debtor), Respondents. , Respondents. 
Baboos Dwarkanath Mitter and Gopal Lal: Baboos ¥uggadanund Mookerjee and Bama 
Witter for Appellants, ` Churn Banerjee for Appellant. 
“Baboos Obhoy Churn Bose and Bama | Baboo Brojendro Coomar Seal 
Churn Banerjee for Respondents. for Respondents. 
: A notice of enhancement under section 13, Act X. of 
eg naire ate sna aah ag Volk passed Ze is net required to state that it is for the ensuing 
A Deputy Collector cannot set aside a sale in execu- | year» 
tion of a decree which he has once completed, when Tug Judge below had decided that the 
there is no default on the part of the auction-purchaser. | notice under section 13 was illegal ae not 
In this case, the Deputy Collector, after | Stating that it was for the ensuing year. He 
holding a sale in execution of a decree, under | decides the case on this simple point. He is 
Act X of 1859, for certain reasons assigned, , wrong. The law does not require the speci- 
set it aside. An appeal was preferred to the | fication in the notice of the words “ ensuing 
Collector, who reversed the order of the De. | year.” 
Conte Collector, holding that that officer was! The respondent urges now that this was 
hot competent to set aside a sale which he had | not a notice under section 13, buta demand 
once completed, when there was no default | for a kubooleut. After having heard the 
on the part of the auction-purchaser, A | notice read, we are of opinion that this is not 
special appeal is preferred to this Court | SO. 
under the provisions of section 35, Act; Weremand the case for re-trial on the other 
XXIII. of 1861, onbe ground that, as there | points raised by the appellant below. v 
is no appeal fromhan order passed by a] 
Deputy Collector’ if execution of a decree, | -a Th pile whee 
he Collector acted without jurisdiction in | e 21st July 1865. 
eceiving an appeaf§.and reversing the order Present. 
f the Deputy Colle8tor. The Hon’ble G. Loch and F. A. Glover, —— 
We concur in the view taken by the: Judges. 


.petitioner, that an appéal did not, in this case, | Assessment of Rent on Tanks. 
lie to the Collector, though we consider the | 


order he has passed to be the proper one; Case No. 235 of 1865 under Act X. of 1859. 


and, under the authority vested in this Court Special Appeal from a decision passed by 
by the latter words of section 35 above| the Fudge of West Burdwan, dated 
quoted, permitting this Court to pass such | Zhe rath September 1864, modifying a 
other orders o the case as may seem right to’ decision passed by Ae Deputy Collector 
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of that District, dated ihe 22nd June 


1864. 
Kuralee Churn Banerjee (Pdaintiff), 
Appellant, 
Versus 


Modhoo Soodun Pattur and others 
(Defendants), Respondents, 


Churn Banerjee for Appellant. 
Baboo Dwarkanath Sein for Respondents. 


A zemindar is entitled to as much rent for his tanks 
as is leviable on tanks in the neighbourhood, without 
reference to the rent which Government may take from 


ryots whose tanks it has resumed. 
. e 


Tas was a suit to assess rent on a tank 
with its banks. The Deputy Collector made 
enquiry into the rates prevailing for tanks 
in the neighbourhood, and fixed the rent at 
one rupee per beegah. The Judge on ap-: 
peal thought the rate excessive, and reduced ' 
it to 4 annas, on the ground that Government, | 
in the case of certain resumed tanks, had 


leased them to their former holders at 2 annas , 


a beegah. 


We think that the Judge’s order is clearly ; with 


wrong. Act X. of 1859 sets forth the 
grounds on which rent can be enhanced, and 
the system on which they are to be increas- 
ed. It specially mentions that a party in 
possession of land, as an occupant ryot, 
is bound to pay ‘a similar rate of rent to 
that paid by ryots for similar land under 
like circumstances. The Deputy Collector 
has followed the rule, and, after taking evi- 


dence as to the amount of rent leviable on: 


tanks in the neighbourhood, has fixed that 
rate on the special appellant. 
has arbitrarily reduced it to 4 annas, simply 
because Government, acting as zemindar, 
chose to take that rent from ryots whose 
tanks it had resumed, This is manifestly 
no precedent in the present case, nor does 
the example ofeGovernment bind the special 


respondent; he is entitled by law to as. 


much rent for his tanks as any other 
neighbour in possession of a tank pays, 
and this is what the Deputy Collector gave 
him. 

We reverse the Judge's order with costs 
on special respondent, and remand the case 
to°him in order that he may determine the 
proper rate of rent with reference to the 
above remarks, « f 
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The 28th July 1865. 
Present: 
The Hon’ble C. Steer and J. B. Phear, 
Judges. 


Res judicata—Waivor and revival of plea of— 
Effect of Waivor. 


Case No. 808 of 1865 under Act X. of 1859 


` Special Appeal from a decision passed by Mr. 
Baboos Banee Madhub Banerjee and Bamna ' 


— 


F. C. Dodgson, Fudge of Mymensing, 
dated the 29th December 1864, reversing € 
decision passed by Mr. F. Boxwell, Assist- 
ant Collector of that District, dated the 
14th September 1864. 


Mugno Moe Debya and others (Plaintiffs), 
Appellants, 


VET SUS 


Hur Chunder Raoot and others (Defendants), 
Respondents, 


Baboos Womesh Chunder Banerjee and 
Romesh Chunder Mitter for Appellants. 


No one for Respondents. 


A defendant, after having waived his plea of res 
‘udicata in the Court below, and consented to a trial 
of the suit on the merits, may revive the plea in the 
Court of Appeal on the appeal of the plaintiff. 


When, however, the plea is waived, and the Court 
the consent of both parties gpes gn with the suit, 
_its decision will be binding as between the parties. 
Phear, 7.—Tut appellant in this case urges 
that the defendant, respondent, haviag, when 
before the Court of first instance, given up his 
‘plea that the cause of action had been previ- 
‘ously heard and determined, therefore the 
Lower Appellate Court had no authority to 
enter upon the question on the occasion of 
the plaintiff appealing. 

We think this contention cannot be sus- 
tained. The fact of the cause of action 
| being a res judicata deprives the Court of 
' jurisdiction to hear the suit which is founded 
“upon it, and neither party can insist that 
the suit shall be proceeded with after the Court 
bas become satisfied of ghe fact, whatever be 
‘the mode in which the dhestion was brought 
to its notice ; although, dh the other hand, i 
the Court, notwithstandgjhg such fact, does 

with the consent of th® parties, go on wit 
the suit, its decision would be binding a 
between them. a 
The appellant further objects that th 
Lower Appellate Court is wrong in its com 
clusion that the cause of action before it had 
been previously heard and determined. In 
regard to this point, as far as we can gather 
.the facts, they seem to be as follows: A 


| 
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suit was formerly brought between parties would have done this, zf Ais view were that the 
through whom the present plaintiff and de- j former action was identical with the pre- 
fendant respectively claim to recover rent at sent cause of action. 

past rates, Rs. 30, on certain old lands, and In the rest of the judgment, and in the 
at Rupees 21-1 on new land. The decree in ` order of remand, I coincide with my colleague, 


that case is not given in evidence ; but the ' whose order of remand I have signed. 
record in Court shows that an appeal from ' 


it was dismissed, though the reasons for the! 


dismissal are not disclosed. Now, to identify . The 31st July 1805. 
the res judicafa in that case, with the sub- | p j 
“stantial cause of action in the present suit, | GREET: 


the first decree must have decided that the; The Hon’ble G. Loch and F. A, Glover, 
defendant had no new land ; that the rent | Fudges. 
was ioe eo E më Gr ee | Trespasser—Prescriptive right of occupancy. 
not be enhanced. Weare totally unable to Say | S 
from the materials laid Gét us EE l Case No. 1228 of 1865 EE X. of 1859, 
these points were or were not ruled in that | Special Appeal from a decision passed by 
case ; and the Lower Appellate Court, whose; “4¢ Judge of Hooghly, dated the 8th Feb- 
decision in effect says that they were sol 7#@ry 1865, affirming a dectsion passed by 
affords us no guide whatever in its judgment; 74e Deputy Collector of that District, dated 
as to the mode in which it was led to that] łe 76¢h Seplember 1864. 
' conclusion. l | Sheikh Gholam Hyder and others (Plaintiffs), 
The case is remanded to the Lower Appel- Appellants, 
late Court for re-consideration ; and, if neces- | 


sary, for re-trial, with reference to the above | Rajah Poo 
remarks. | 


Versus 
rno Chander Roy and others (De- 


Steer, ¥—The f EE | fendants), Respondents. 
eer, 7.— ihe Uirst question for decision B e 
in this case is, whether a defendant, having | ES GE SE lee SEIN Romesh 
waived his plea of res judicata in the Court | BS ES 
below, and having consented toa trial of the | Baboos Lssur Chunder Chuckerbutly and 
suit on its *merfts, can revive the plea in| Oopender Chunder Bose for Respondents. 
the Court of Appeal in answer to the A person who holds land without payment of rent 
plaintiffs’ appeal ` and whether the Judge and is a trespasser, acquires no prescriptive right of 
mg e occupancy. 
can allow sucha plea, and hold the suit | T indar def 
barred by reason of the cawse of action being, "78 2¢minaar de endant brought an ac- 
Eege tion against one Soojaooddeen for the resump- 
a res adjudicata S , ; I 
hink thi be d tion of certain lands belonging to his estate, 
I tl ink this can “eons which the said Soojaooddeen alleged to be 
It is another question whether a Court can lakheraj. The decree declared the lands to 
allow of a waivor of a plea of res adjudica/a| be “mal;” and in executing that decree the 
after it is once made, and the evidence has! zemindar found the lands in the occupancy of 
been supplied in proof of it. Buta plea of! Hakum, son of Soojaooddeen, who stated that 
gat and title in the property 


res adjudicata is one which depends on proof; | he hai soid his ri 
and, if a party by whom the plea is raised, to Gholam Hyder, and had then taken them 


chooses to withhold the evidence necessary | on lease from his vend:-e. 


to establish the pea, the jurisdiction is SI Gholam Hyder brought the present suit 
against the zemindar for a pottah on fair 


` taken away from $he Court to go into the 
\ merits of the caSe and equitable rates as having a prescriptive 
But the plea ogce made may always be j right ui o.cupancy; but the Judge held that 
allowed to be revifed, for it is a plea “which | aright of occu_ancy was personal; and, though 

it might descend to an heir, it could not be 


affects the jurisdiction ` and the Judge is 
always at liberty to satisfy himself by calling | transferred to a stranger; and, therefore, the 
plaintiff was entitled to a pottah only under 


for, and accepting, further proof, whether 
the subject matter of the suit is identical | section 8 of Act X. of 1859, and not under 
section 6. i 


with the subject-matter of any former suit 
In special appeal, it is pleaded that, as 


and between the same parties ; for a Judge 
cannot knowingly adjudicate a matter which | the resumption suit was brought under seç- 
tion 30, Regulation IL. of 1819, the resumed 


has been adjudicated before between the 
lands must, under the previsions of section 


es 





same parties, In the present case, the Judge 


` had a right of occupancy at all. 
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Baboos Kishen Kishore Ghose and Dwarka- 


6, Regulation XIX. of 1793, be considered 
as a dependant talook; and, as proprietor of 
such a talook, Hakum had power to trans- 
fer the interests which he possessed. We 
find from the decree passed in the resumption 
case that the zemindar claimed the lands as 
part of his estate, and, as such, they were 
decreed to him. The citing of a wrong law 
was immaterial, as the nature of the claim 
was fully disclosed in the plaint and decreed. 
This plea is rejected. 


It is urged, secondly, that, as plaintiff’s 
vendor had a right of occupancy, he 
could transfer it by sale; and that a 
judgment of this Court, reported at page 
86, Vol. 1, of the Weekly Reporter, had 
determined that a rigat of occupancy was 
transferable by sale. In this case, however, 
we have to see whether plaintiff’s ventior 
Admitting 
that he held possession of the land for more 
than twelve years, yet itis evident that he 
held it without payment of a rent. Now, as 
the land in question is proved to have been 
part of the defendants’ estate, we think the 
plaintiff's vendor could not plead prescrip- 
tion unless he had paid rent, whereas he had 
been holding the lands-as a trespasser, and, as 
such, had no rights whatever. We see no 
grounds for interfering with the order passed 
by the Judge, and dismiss the appeal with 
costs. 


The 33st July 1865. 
Present; 


V. Bayley and E. Jackson, 
Judges. 


Presumption of uniform payment from the Per- 
manent Settlement—Dakhilas for 20 consecu- 
tive years not necessary —Attestation of—Onus 
probandi (Plea of Mal land). 


Case No. 646 of 1865 under Act X. of 1859. 


Spal Appeal from a decision passed by 
the Fudge of Hooghly, dated the 19th De- 
cember 1864, modifying a decision passed by 
the Deputy Collector of that District, dated 
the 23rd July 1864. 


Gobind Kurmokar (Defendant), Appellant 


The Hon’ble H. 


H 


Versus 


Koomudnath Bhuttacharjee (Plaintiff), 
á Respondent, 


Baboos Tarucknath Sein and Dwarkanath 
Banerjee fox Appellant. 
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nath Mitter for Respondent, 


Dakhilas need not be for 20 consecutive years to give 
the beneĥt of the presumption of uniform payment from 
the Permanent Settlement., : 

Dakhilas not denied need not be attested. 

The onus of proving that mål land is wrongly held as 
lakheraj, is on the.party so pleading. 


In this case plaintiff sued to assess: de- 
fendant’s lands under Act X. of 1859, 
Defendant’s plea was that he paid a uni- 
form rate of rent as toa certain portion of 
his land, and that the rest was rent-free. 
Defendant filed copy of a taidad, and 33- 
dakhilas from 1251 to r269 B.S. The first 
Court held that the amount of no two dakhilas 
agreed, and that they ‘ were not of that 
uniform character as to enable one to calcu- 
late what was the actual rent he (defendant) 
paid for his holding annually.” The first 
Court on this held that there was “ no proof 
that a uniform and unaltered rate of rent 
had been paid since the Permanent Settle- 
ment. ” As to defendant’s claim to certain 
lands as lakheraj, the first Court held that 
defendant’s deeds referred to lands in Gopee- 
nathpore; whereas plaintiff's suit was to 
assess lands as in Noapara. Defendant’s 
deed of sale of 6th Cheyt 1220, which speci- 
fied these lakheraj lands to bs of Gop zenath- 
pore, but situated in Noapara, «vas rejected 
by the first Court as suspicious, and as con- 
tradicted by plaintiff's Loazima papers from 
1231 to 1264, which the first Court believed 
to be genuine. The first Court, therefore, 
decided against defendant. 

The defendant appealed to the Judge, who 
held that, as the dakhilas for the mal plots 
were not for 20 consecutive years, or, to use 
his own words, "less than 20 years before suin” 
those papers were “no proof that the land 
had been held at one uniform rate for 20 
years before suit, even if they were true; 
but as they are unattested, and defendants 
do not, in any way, prove payment at one 
such uniform rate for 20 yars, “ the plaintiff 
was entitled to a decree.” 

As to the lakheraj plot 
that, ‘ though an issue 
raised by the Deputy C@lector, the defend- 
ant did not prove before Mme Ameen or be- 
fore the Deputy Collector that the deed of 
sale evidencing defendant's lakheraj title 
was true, or that the land was so held by 
them.” 

Against this decision defendant appeals 
specially, and urges (1) as fo his mál lands, 
that the dakhilas need. not be for 20 
consecutive years in order to give the benefit 


a e m, 


-m e al 


i 


e f 
the Judge states / 
n this point was/ 
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a eet a eet © CS, eee a TOLE pa ©- 
. of the favourable presumption of section 4,! The Bengal Indigo Company (Defendants), 

Act X. of 1859; and, also, that the dakhi- Appellants, 

las were not denied by the plaintiff; and, - versus 

further, that the Lower Appellate Court has Tarineepershad Ghose (Plaintiff) 

not given sufficient reasons for discrediting Respondent. 


the oral evidence produced to support the Ty. e 
allegation of uniform payment for 20 years, EE ge EE 
(z.) As to the lakheraj land, that the Mr. A. F. Lingham for Respondent. 
defendant has had put on Aim the burden of The production of a forged document in evidence by 
proving the rent-free title; whereas, by the # party to a suit does not exempt the Court from a full 
Gast, Fall Beneit decisions: of this Court | examination of the whole evidence adduced. 
dated 2end February 1865,% the onus of. _ THE defendants in this case, the Bengal 
roving that land heretofore and at the Indigo Company, have appealed specially 
ecenial Settlement mål is improperly held ` from the decree of the Lower Appellate 
as lakheraj land is on plaintiff, but plaintiff ` Court reversing the Deputy Collector's de- 


had not had this burden in any way put upon cision, which was in their favour. 
hin CECR The suit was brought to enhance the rent 


We are of opinion that it is not necessary | of lands at Chowgachee, on which an Indigo 
that dakhilas should be /or every onz of 20 Factory and buildings belonging to the Com- 
consecutive years in order that a party pany stand. The Courts relied on a mou- 
should have the benefit of the favourable TOsee pottah of the lands granted in 1216, 
presumption allowed by section 4. It will ''0 2 former proprietor, at a fixed rent of 
be enough if there is such an amount of cca Rupees gz. Tne Deputy Collector, 
evidence from them as will justify a legal | although holding the pottah to be a fabrica- 
presumption that uniform rent has been | tion, nevertheless found that the defendants 
paid for 20 years; and oral evidence may had established a right to be protected from 


and should be admitted and noticed if ten. C™hancement of rent, and in his judgment 
dered to support and confirm the plea of such substantial reasons are given for this latter 
uniform payment. Here, too, it is specially | conclusion. ‘The receipts for rent produced 
to be remarked that plaintiff did not deny ` and proved expressly stated that the jumma 
the dakhilas, so ethat the requisition on the WaS Mourosee, and the Deputy Collector 
defendant for attestation was quite unne- thought it improbable that buildings of great 
cessary. value should be erected by a lessee of lands 
| As to the /akkeraj land, we have only to Without such a pottah. 
refer the Judge to the decision cited, from , The lands having been let many years ago, 
which he will observe that the plea taken | and the factory, &c., having been the subject 
is in accordance with the final ruling of the | of several subsequent transfers, he thought it 
Full Bench of the High Court. ji probable that the original pottah had been 
We accordingly dee this appeal, and ‘lost, and that a fabricated pottah had been 
we remand the case to be re-tried with re- unseat leg E in the 
‘amount ot rent hitherto paid ts shown. 
EE The Lower Appellate Court concurred in 
‘the finding that the po:tah was fabricated, 
but not in the other. conclusion of the De- 
puty Collector. The Judge says: “ When, 


wa ae 


| The rst August 1865. 


resent : “however, the defendants’ pottah is found 
The Hon’ble W. Mẹrgan and Shumbhoonath ' “to be not genuine, and when even in that, 
` Puid, Fudges. “such as it is, there is no mention of the 


“pottahe being a mouruseg one, nor any 
Production of forgeg document by a party to a | «agreement as to subsequent holding of the 
suit Effect of). “factory land for ever at the rent originally 

Case No. 1415 of 1865 under Act X. of 1859 | “fixed, I do not consider that the mere 


e _ 13 ‘mention of the defendant in the receipts as 
Special Appeal føom a decision passed LY | « mourosee pottahdar is at all sufficient 


Mr. H. B. Lawford, Fudge.of Jessore, | a proof that his 1enure is of a fixed and 
dated the 48th March 1865, reversing a ion Fee . 
- ’ < mouro:ee nature. Une pottah, so far as 


decision passed by the Deputy Collector | +. can be deciphered, after stating the amqpnt 
of that District, dated the 20th June 1863. of rent payable year after year, may mean 


* See Vol. 11., Civil Rulings, p. 205. that no Sum ine EXCESS jot that shall be 
Vol. IIT, 559 
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demanded, and it has been argued that the | ed by the Deputy Collector of that District, 
dated the 17th June 1864. 


Judge has misapprehended the effect of e 
pottah. Asthedocumentitselfhasbeenfound `. aes 
by both the Courts to be a fabrication, it is; Anund Lal Roy Ge (Plaintiff), 
needless to consider the effect of particular : Appellant, 
expressions contained in it. SE 
The ground on which this judgment is i 
defective is that, while rejecting the pottah, | 
it does not duly dispose of the other material _ 
evidence from which the Deputy Collector | 
has drawn his conclusions. If the Lower, 
Appellate Court meant to decide that e 
production in evidence on behalf of the Com- ! 
pany of a document pronounced to be forged | 
was of itself sufficient to destroy the defend- | 
ants’ case, without reference to the other! 
evidence adduced, the Court was in error. 
The production of a forged document in 
evidence by a party to the suit should pot. No reasonable application to compel the attendance 
have the effect of exempting the Court from ' Sree one Vinee SECHER 
a full examination of the whole of the evi- ' i E l 
dence given. If the real nature of the IT is admitted by both parties that defend- 
document may fairly be taken to be known ' ant holds a zzmma or talook under plaintiff. 
- to the party who produced it, his conduct ! Plaintiff alleges that, apart from this talook, 
raisesa presumption against his whole case. ` defendant holds a howala, for which he pays 
We have already, in a former judgment, had a Separate rent, and he sues for enhance- 
occasion to consider this question (see i ment of the: rent of that howala. Defend- 
Vol. 1I., Weekly Reporter, p. 100). If the de- ' ant denies the existence of any such howala, 
fendants, by their agents, have knowingly ' and says that the land in dispute is part of 
given in evidence a fabricated document, a his talook. The effect of the finding of 
grave presumption against the truth of their , both the Courts below is that, in respect of 
alleged defence may arise. But the Judge: the howala, no relation of landlord and 
` should also take into consideration, not only; tenant has been shown to exist between 
the receipts, but also the other circumstances ' plaintiff and defendant—in fact, thatshitherto 
to which the Deputy Collector has adverted, i no such rent-paying howala exists. This 
which make it probable that the rent re- | finding would be quite sufficient to dispose of 
served by the original pottah was fixed, and ' the suit, for, till plaintiff shows that defend- 
not subject to enhancement. The Judge, ant holds of him a rent-paying howala, he ` 
rightly held that the presumption, enacted ! cannot possibly enhance the rent of that 
by section 6 of Act X. of 1859, could not. Which is not shown to exist. In that case 
arise in the present case, the admitted origin , he must proceed against any excess lands in 
of the tenure being subsequent to the Perma- | another way. Tne first grounds of special 
nent Settlement. We remand the suit for ; appeal are rejected. 
trial by the Lower Appellate Court. But, as regards the latter grounds; we 
7 find that plaintiff summoned a large num- 
ber of witnesses, scarcgly any of whom 
attended, and the few @vhom he brought ` 
were not examined, hë case was dis- i 
posed of without taking any measures to 
enforce the attendance the recusant wit- 
nesses. There was in (äs a denial of jus- 
tice, and the Judge is most entirely wrong in 


Ramtonoo Doss and othêrs (Defendants), 
Respondents. 


Baboo Onoocool Chunder Mookerjee for 
Appellant. 


Baboos Sreenath Doss and Unnoda Pershad 
Banerjee for Respondents. ) 
Until a plaintiff shows that the defendant holds of 


him a rent-paying howala, he cannot enhance the rent 
' thereof. 


The ist August 1865. 
« Present: ° 


The Hon'ble C. Steer and G. Campbell, 


sitet, Judges. 


Enhancement of rent of Howala—Proof of exist- 
„ence of Howala—Witnesses (Enforcing at- 
tendance of). 


Case No. 226 of 1865 under Act X, of 1859. 


Spestal Appeal from a decision passed by the 
Fudge of Backergunge, dated the 6th 
December 1864, affizning a decision pass- 


the extraordiuary docfring propounded by 
him, that measures to compel attendance 
should never be employed unless there is an 
absolute necess.ty. We think that, as a rule, 
no reasonable application to compel the 
attendance of important witnesses should be 
rejected without good and sufficient cause, 


` decreed plaintiffs’ 
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The case iş remanded to the first Court in ' him in accordance with the express pro- 
order that plaintiff may again have an oppor- ` visions of the Statute Law. We, therefore, 
tunity of adducing proof. remit the case to the lower Courts in order 
-~ 'that they may enqiure fully and thoroughly 

into the other pleas raised by defendant, 





_ The and August 1865. | eee 
Present; . The 2nd August 186s. 
The Hon’ble C. B. Trevor and G. Campbell, , Py 
Sudges. | resent: 
Special Plea (Rejection of). | The Hon’ble-C. B. Trevor and G. Campbell, 


t , 
Case No. 246 of 1865 under Act X. of 1859. 


Special Appeal from a decision passed by the’ Presumption of uniform payment from Perma- 
Judge e the DEE dated the SEENEN 
, 22418 September 1864, affirming a decision 
passed by the Deputy Collector of that Dis- 
trict, dated the 28th July 1864. j 


Gora Chaund Koloo Sadookhan (Defendant), 
Appellant, 


Judges, 


Case No. 241 of 1865 under Act X. of 1859, 





Special Appeal from a decision passed by the 
Judge of Rajshahye, dated the 18th Novem- 
ber 1864, reversing a decision passed by the 
Deputy Collector of that District, dated the 
28th Fune 1864. 





VErSUS 


Doya Moyee Dossee (Plaintiff), 


| Radhanath Sircar (Plaintiff, Appellant, 
Respondent. 
| 


Versus 
Baboo Nubo ee for Binodee Paul and others (Defendants), 


Respondents. 


Baboo Kalle Mohun Doss for Respondent. Baboo Khettermohun Mookerjee for 





The rejection of a defendant’s special plea does not Appellant. 
preclude um from obtaining the Court’s assistance on | 
other pleas. Mr, F. S. Rochfert for Respondents, 
PLAINTIFF sues defendant for an enhance-/ A holding at a uniform rate from the Permanent Set- 
ment of rent after service of notice. tlement may be proved by presumption or indirect evi, 


dence. 


The defendant pleads that he holds a 
mokurruree tenure; that the productive! THIS was a suit for enhancement of rent, 
power of the land has been increased by his | The Judge finds that the rent has been uni- 
agency and expense; and that the present | form for twenty-eight years, and that the 
rent is higher than that borne by lands of a, presumption of holding from the Permanent 
similar description in the neighbourhood. Settlement arises, and is not rebutted ; also, 
The lower Courts found defendant’s mo- | that the Ge j EE defined bound- 
kurruree to be a foggery ; but, refusing to enter | 27S ae ee SC four- 
fig the: Other as raised by defendant, | teen cottahs previous measurement, and fifteen 
Ee ; cottahs present measurement, is not a 


' ground of enhancement. Plaintiff in spe- 
cial appeal urges that deferfdant did not spe- 
cially plead a holding from the Permanent 











Defendant nowYappeals specially, urging 
that, notwithstandfig that the lower Courts 





decreed against hi8 mukurruree tenure, they | Settlement, He pleaded a holding from hisss 


should have proceeded to enquire into his ancestors; and, in truth, the Act does not 
other pleas. ze require a plea of holding from the Permanent 

We think that the fact, that defendant’s| Settlement. If it is proved that the land 
mookurruree or special plea has been rejected, | has been held ata uniform rate for more 
and that the pottah set up has ‘been de- than twenty years, such a holding is, by 
clared a forgery, does not preclude him from | section 4, Act X. of 1859, to be presumed, 
obtaining from the Courts assistance on | unless the presumption is rebutted either by 
those pleas which have been pleaded by! evidence or admissions ofethe creation of the 





152 Ad X. » THE WEEKLY 


tenure at a later date, It is also urged 
that the holding for upwards of twenty , 
years has not been proved by full legal and ` 
direct proof, and that no presuntption or in- ' 
direct evidence, however strong, can be ac- 
cepted. This contention is quite erroneous. ' 
If by evidence, direct or indirect, the holding | 
ata uniform rate is proved to the satisfac- 
tion of the Court, that is enough. In this 
case, the Judge, finding from evidence pro- 
duced by the plaintiff himself that the de- 
fendant’s father, twenty-eight years ago, on 
renewing an old pottah, engaged to pay the: 
same rent which is now paid, and, taking that 


with the whole circumstances of the case, ; 


was reasonably satisfied that the rate of rent 
had not been varied since that time. 

It is true that the former pottah is not 
produced ; but, if the rent paid has, in fact, 
been uniform for twenty years, and can be 
presumed to have been uniform from the 
Permanent Settlement, it cannot now be varied. 

The land is found by the Judge to be that 
included within the boundaries formerly given, 
and that is enough, 

The appeal is dismissed with costs. 





gemeng 


The 4th August 1865, 
Present; 


The Hon’ble H. V. Bayley and E, Jackson, 
Judges, 


. Possession—Debuttur property (Assignment of 


profits of). 


Cases Nos. 1094 and 1095 of 1865 under Act 
X. of 1859. 


Special Appeals from a decision passed by the 
Additional Fudge of Fessore, dated the 26th 
January 1865, affirming a decision passed 
by the Deputy Collector of that District, 
dated the 6th August 1864. 


Maharanee Shibessuree Dabia (Objector), 
Appellant, 
Zei rie 


Mr. John Beckwith (Plaintiff) and ethers 
(Defendants), Respondents, 


Baboo Sreenath Doss {or Appellant. 


~% 


Mr. A. F. Lingham and Baboo Motee Lal 


Mookerjee for Respondents. 
Actual possession is to be looked to. 
The profits of a Debuttur Mehal may be assigned so 
long as the Deb Seba is duly kept up. 
‘Bur pleaders on both sides admit that 
these two cases will be governed by one and 
the same decision., o ° 


—— 
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Plaintiff, as mcuroseedar of certain De- 
buttur Julkur, sued one Pitumber Doss for 
rent under a dowl. 

Defendant, Pitumber Doss, admitted the 
dowl and jummah claimed. 

A third party, Shibessuree Dabia, inter- 
vened, and alleged that she held the Julkur 
in dispute under a decree, in execution of 
which possession had been delivered to her 
by erection of bamboos; and that she had 
made a settlement of the julkur, the rents of y 
which plaintiff claimed, with one Bydnath / 
Manjee and others. S 

Bydnath Manjee and others supported this 
: averment. K 
' The first Court found that the title of 
plaintiff’s lessor had been set aside by a de- 
, cree in favour of Shibessuree ` but that, as the 
' plaintiff's actual possession was proved, he 
. was entitled under section 77, Aa X. of 
' 1859, and a decision of this Court, of the 4th 
, August 1863, toa decree. The first Court 
‘gave a decree accordingly. 

Shibessuree appealed, and the Lower Ap- 
pellate Court, going fully into the evidence, 
‘has held that, although Shibessuree had a 
` decree for possession, still the real and actual 
‘possession had all along been with plaintiff 
under a mourosee lease from one Joy Monee, 
and that Joy Monee’s title was clearly estab- 
lished under an ekrar on heepart of the 
_Intervenor, 

There is a special appeal on the part of 
this intervenor, w7z., Shibessuree, in which 
‘it is urged :— 

1st.—That Joy Monee could not alienate 
debuttur property; and ) 

and.—That the decree of Shibessuree su- 
persedes, by the title it gave and possession 
granted.in execution by the Courts, any pre- 
vious right of Joy Monee to give a mourosee 
pottah to plaintiff. 

On the frs? point, we remark that, from the 
judgment below, this point would not seem 
to have been pressed on the lower -Courts. 
But, be that as it may, ke are of opinion ` 
that the profits of a debuftu, mehal may be | 
assigned so long as (e Mich Seda be duly 
kept up; and that the DES Seda was not so 
kept up in this instance isfhot shown. 

_ On the second point, We are of opinion 
that both Courts have, jn: fact, found on the 
evidence that the intervenos* Shibessuree had 
neither title nor possession as to the lands in 
Suit, and that the ekrar transferred the - 
former, while the evidence proved the plaint- 
iff’s possession. 

In this view, we dismiss these special 
appeals with costs, 


Ae / X, 


The 14th June 1865. : 
Present : 


The Hon’ble Szr Barnes Peacock, X7., Chief 
-~ Justice, and the Hon’ble C. B. Trevor, G. 
Loch, J. P. Norman, and Shumbhoonath 
Pundit, Judges, 


Suit for enhancethent—Local investigation 
(Courts not bound of their own motion to 
order). 

‘case Nos. 2632 to 2664 of 1864 under Act 

X. of 1859. 


- Special Appeals from a decision passed by 
‘Mr, E A Pearson, Fudge of Tirhoot, 
dated the 28th Fune 1864, affirming a dect- 
ston passed by Mr. A. Weeks, Assistant 
Collector of that District, dated the 13th 
ilay 1864. 


Mr. C. McDonald (Plaintiff), Appellant, 
Versus 


Munar Roy and others (Defendants), 
Respondents, 


Mr. R. T. Allan and Baboo Kishen Succa 
Mookerjee for Appellant. 


Paboo Debendro Varain Bose for Respond- 
ents. 


In a former suit the ryot failed to set aside a notice 
of enhancement, it being held that the productive power 
of the land haddéncreesed ; but it was left to a future 
suit to decide what those rates should be. This suit 
having been brought for that purpose, the plaintiff 

eclined to adduce any further evidence than the judg- 

ent in th® former suit, which being no evidence at all, 
oth the lower Courts dismissed the suit. HELD that 
he lower Courts were not bound of their own motion 
o order a local investigation. 


Ins case was referred to a Full Bench 


by Justices Steer and Jackson with the fol- 
lowing orders :— 


1865.] 





Mr. Fustice Steer.—In a former suit it was 
held that the productive powers of the land 
in this case had increased otherwise than by 
the agency of the defendant; but it was left 

to an after-suit to decide what those rates 
: should be. 


This suit is the st brought for that pur- 
pose. Both sides Bled evidence; but the 
evidence of the plai§tiff did not establish, in 
the opinion of the Æourt, that the fair and 
equitable rate was the rate claimed by the 
plaintiff, and, inasmuch as he did not peti- 
tion to have a legal investigation for the 
purpose of ascertaining what the fair and 
equitable rates are, the Judge thought he 
had failed in his suit, and dismissed it. 


I hold that, whereas in this case a plaint- 
iff gives some documentary evidence to prove 
the enhanced rent he is entitled to, and that 
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| evidence does not satisfy the Court that he 


is entitled to the extent claimed; it is essen- 
tially a case in which justice cannot be done 
without a local investigation, and the Judge 
is quite in error in supposing that a local 
enquiry cannot be resorted to without a 
direct application made to the Court for that 
purpose. The former decision was conclu- 
Sive that the plaintiff was entitled to some 
enhancement. He gave evidence such as it 
was, as to the rate he considered himself 
entitled to; and, if this evidence did not satis- 
fy the Court, it might, and it ought in the 
ends of justice, to have ordered a local in- 
vestigation, and thus obtained from an inde- 
pendent source reliable evidence to clear up 
all doubt upon the point as to what the 
rates should be. I hold, therefore, that the 
investigation in this case has been defective, 
and that that is a proper ground fora remand. 
I would remand the suit accordingly. 


Mr, Justice Fackson.—I regret that Iam 
unable to concur in the opinion which my 
colleague has recorded in this case. 


The suit was for enhancement of rent 
pursuant to notice. The ryot had in a 
former suit claimed exemption from the 
enhancement demanded in that notice under 
section 14, Act X. of 1859. The ryot 
then claimed to hold at fixed rates, and 
alleged that the ground upon which enhanced 
rent was demanded in the notice, as. that 
the productive power of the land had 
increased, was false in fact. The ryot’s suit 
was dismissed, his right to fixed rates 
disallowed, and the fact that the productive 
power of the land had increased found to be 
true. But it was at the same time recorded 
that the question as to what was a fair and 
equitable rate of rent, and the extent to 
which the productive power of the land had 
increased, was left open to decision in a 
future suit which it might be expected that 
the plaintiff would bring. Accordingly, this 
suit is brought, and the issue raised by fhe 
Deputy Collector is, what would be a fair 
and equitable rent for the lang ; the plaintiff 
adduced, as evidence on this point, the judg- 
ment of the case in which the ryot had 
sued for exemption from enhancement, and 
urged that that judgment was conclusive 
evidence a to his right to obtain the 
enhanced rent named in his notice. The 
plaintiff put in no further evidence, and, as 
the case had been kept pending some time en 
his account, the Deputy Collector ruled that 
the judgment was mo evidence at all, and 
dismissed the suit. The pfaintiff appealed, 


Li 


154 dct Xo 





and the Judge confirmed the decision of the | 
Deputy Collector, and threw out the objec- | 
tion of the plaintiff that the judgment in ques- 

tion entitled him to a decree for the amount of | 
rent demanded in the notice. l 

It is now again urged in special appeal | 
that that judgment having dismissed the 
claim of the ryot to set aside the notice, the 
plaintiff was entitled to a decree without 
producing further evidence. It is agreed ! 
that this objection is worthless; that that 
judgment only ruled that the ryot was not 
exempted from enhancement; and that it 
left still open the question whether the | 
plaintiff was entitled to any enhancement, 
and, if so, to what extent. It certainly. 
ruled that the productive power of the! 
land had increased; but it was stil] neces- | 
sary to go into the remaining point, whether, 
that ground being proved, the plaintiff was, 
under the altered circumstances of the case, 
entitled to enhance the rent. That fact 
would depend on the extent to which the 
increase in productive power had force, and 
on the expenditure which the land required 
for cultivation. 

It is, then, said that, admitting this, the 
Deputy Collector was bound of his own 
accord to direct a local investigation, .and 
the Judge should, on appeal, have ordered 
such an investigation for the respondent. 
It is contended that this was a matter within 
the discretion of the Court. 

I think the Deputy Collector. was not at 
all bound to direct a local investigation. 
He was right to call upon the plaintiff to 
prove that the rates he demanded were 
fair and equitable. He appears to have 
kept the case pending for some time to 
enable the plaintiff to give his evidence on 
this issue, and to have only dismissed it 
when the plaintiff declined to give any fur- 
ther evidence than the judgment in the 
former case, which was, in fact, no evidence 
at, al, The plaintiff might, as the Judge 





on appeal says, have asked for a local | 


investigation, but he did not. He. rested | 
his case on the judgment, and aceordingly 
lost it. Before the Judge the plaintiff 
again rested his case on the judgment; but 


~me the" Judge very properly confirmed the 


decision of the Deputy Collector. It is 
too late now for the appellant to ask fora 
local investigation, and I cannot see that 
there has been any error in law in the 
procedure in the Courts not ordering a | 


local investigation of their own accord. ATI, 


plaintiff, when he prings his case, parti- 
cularly one-of enhancement, is bound to be 
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ready to furnish his evidence; and, if he fails 
to produce it when called upon, his suit 
must be dismissed. It is very hard upon 
ryots that they should not know what rent 
they are to pay for the past two years, and 
that suits for enhancement should remain 
pending over them, because the plaintiff is 
not ready to prove wha? rents they ought 


to pay. 
I would dismiss this appeal with costs. f 
Judgment of the Full Bench. — We agree 


with Mr. Justice Elphinstone Jackson in this 
case. We think that there was no error in 











=- 


| law, and that the Judge was not bound 


to grant a local investigation. The decree of 
the lower Court is accordingly affirmed with 
costs. . 


The 7th August 1865. 
Present: 


The Hon’ble G, Campbell and F. A. Glover, 
Judges, 


Suit for rent—Claim by intervenor—Appeal to 
Judge — Appellate Court (bound to decide 
where sufficient evidence on record). 


ké a 
Case No. 574 of 1865 under Act X. of 1859. 


Special Appeal from a decision passed by th 
Fudge of Rungpore, dated the 8th Decem- 
ber 1864, reversing a decision passed. by the 
Deputy Collector of that District, dated th 
roth May 1864. 


Punchanun Koonwur and others (Plaintiffs), 
Appellants, 


VErsuUs 


Luckhee Preea Debia and others (Defendants), 
Respondents. | 


Baboo Bungsheedhur 


Baboos Greeja Sunk Mojoomdar and 
Bhuggobuity Churn Gh§se for Respondents, 


Where a Deputy Collec§r, in trying a claim 
under section 77, Act X. of 1859, in a suit for rent 
below 100 rupees, goes beyond the scope of the law, 
and, instead of merely decidigg who is in the bond 
fide receipt of the rent, goes also into questions of 
title, and decides the right to receive rent as between 
the plaintiff and the intervenor, the appeal lies to 
the Judge, and not to the Collector. 


in for Appellants. í 


In such a case the Judge, instead of remand- 
ing the case to the Deputy Collector for trial 
of the right issue, is bound, under section 353, Act 
VIII. of 1859, to determine the case finally, if the 


(ps, Act A, 


evidence on the record is sufficient to enable him to 
pass a satisfactory judgment. 


Tuis was a suit for arrears of rent amount- 
ing to Rupees 11-7-2-17. The plaintiff was 
a wall lakherajdar, and stated that the 
ryo Durbaroo held 8 doons of his land 
at t.. t above stated. Two parties inter- 
vened un. “section 77 of Act X. of 1859; 
Luckhee Pree. Debia, the zemindar, and Ro- 
beeoollah, a jot ar, who had purchased his 
rights under her. 
| The Deputy Collector found for the plaint- 
iff, But the Judge on appeal held that the 
jotedar, Robeeoollah, was the person who 
had hitherto dond fide received and enjoyed 
the rents of the land, and therefore dismissed 
the plaintiffs case. 

It is urged in special appeal that the 
Judge had no jurisdiction, the value of the 
suit being under 100 rupees (section 155, 
Act X. of 1859). 

This objection must, toa certain -extent, 
be allowed. Ordinarily, no doubt, the appeal 
would lie to the Collector and not to the 
| Judge, and a Full Bench of this Court has so 
‘ruled it. But in the present case the De- 
puty Collector, in trying the claim under 

ection 77, went beyond the scope of the 
jw and, instead of merely deciding, ās 
ue Ought to have done, who had been in 
bond fide receipteof the rent, went also into 
questions of title, and decided the right to 

eceive rent as between the plaintiff and the 
intervencts. Under such circumstances, the 

ppeal would lie to the Judge (S D. A. 
Rep., March 1862, pp. 73-76; and 3 Suther- 
land’s Weekly Reporter, p. 27). 

Ic is further contended by the special 
appellant that, admitting the appeal to lie to 
the Judge, that functionary was not compe- 
tent to go into the merits of the case; he 
ought to have pointed out the Deputy Col- 
lector’s error in going out of the record, and 
| have remanded the case to him for trial of 
the right issue. 

This point has, we observe, been decided 
the other way in the§ruling of the Divisional 
Bench of this Cour’ above quoted (Beebce 
Jameerun versus Ni€huk Thakoor). 
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There is no contention in this appeal that 
the Judge did not come to a right decision on 


| the merits of the case; the only points taken 


in special appeal are those above considered, 
We dismiss the special appeal with costs. 





The 8th August 1865. 
Present: 


The Hon’ble F. B. Kemp and W, S. Seton- 
Karr, Fudges. 


Limitation—Suit to contest decision under 
section 77 of Act X. of 1859. 


Cases Nos. 969, 970, and 971 of 1865. 


Special Appeals from a decision passed by the 
Fudge of Backergunge, dated the rith 
Fanuary 1865, reversing a deciston passed 
by the Moonsiff of that District, dated the 
28th March 1864. 


Neemaye Joogy and others (Plaintiffs), 
Appellants, 


Ver SUS 


Afsurooddeen Mahomed Chowdhry and others 
(Defendants), Respondents. 


Baboo Greeja Sunker Mojoomdar tor 
Appellants. 


Baboos Hem Chunder Banerjee and Kalee 
Mohun Doss for Respondents. 


The time allowed to contest a decision under section 
77, Act X. of 1859, is one year from the date of the 
Collector's decision, and not from that of the Judge, 
although the Collector’s decision may have been favour- 
able, and the Judge’s adverse, to the plaintiff. 


In the first two of these cases, the decision 
of the Judge is correct in law. The time 
allowed to contest a suit under section 77 of 
Act X of 1859 is one year from the datgof 
the Collector's decision. It is urged, indeed, 
that the time should run, not from the date 
of the Ctllec.or’s decision, wut from that of 


then held, and we pink correctly, that, an i the Judge; ine former being favourable to 
appeal having beef properly made to the | the special appellant as regards the properly `, 


Judge in a precisely similar case to the one | claimed in suit No. 969, and the latter only” 
But the words of the law 


we are now consigering, the procedure to | being adverse. 


guide him in hearing that appeal is that 
laid down in Act VIII of 185y; and that, 
under section 353 of that Act, the Judge 
was bound finaliy to determine the case if 
the evidence upon the record was sufficient to 


are precise, and the plaintiff should have 
taken care, after the appeal was adverse to 
him, to have sued within one year from the 
date of the Collector’s decision, which ehe 
might easily have done, as he had still more 


enable him to pass a satisfactory judgment. than two months left to him, The case No, 
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97o is still more against the plaintiff; for 
there the decision of the first was not 
favourable, but adverse Lo him, This disposes 
of two appeals. On the last case, No. 971, 
we observe that the decision all turned on 
facts and evidence, and that no law point can 
be made out, 


We dismiss the three appeals with costs. 





The gth August 1865. 
Present: 


The Hon’ble C. Steer and J. B. Phear, 
Judges: 


Sale of under-tenure—Non-registration of under- 
tenant’s name in Zemindar's register—Jûris- 
diction (of Civil Court)—Non-intervention 
under section 106, Act X. of 1859. 


Case No. 1065 of 1865. 


Special Appeal from a decision passed by Mr. 
T. C. Pennington, Principal Sudder Ameen 
of Dacca, dated the oth January 1865, 
affirming a decision passed by the Moonsiff 
of that District, dated the 29th April 
1864. 


Mooktokashee Dassia (Plaintiff), Appel/and, 
Ver sles 


Brojunder Coomar Roy and others (Defend- 
ants), Respondents. 


Baboos Chunder Aladhub Ghose and Romesh 
Chunder Mitter for Appellant. 


Baboos Kali Mohun Doss and Hem Chunder 
Banerjee for Respondents. 


An under-tenant may sue to recover his under-tenure 
sold by his zemindar for arrears of rent, although hii 
naM™e does not appear in the zemindar’s register. 

He may also prefer his claim in the Civil Court, 
although he did not previously intervene in the Collec- 
tor’s Court under sgction 106, Act X. of 1859. 


Tuts is a suit brought to recover a certain 


pete eunder-tenure which has been sold by-the 


zemindars lor arrears of rent. Both the 
Lower Courts dismissed the suit, on the 
ground that the plaintiff had not made out 
any title to the tenure 


KI d ‘ 

On special appeal, the plaintiff urges that 
the Lower Appellate Court, in deciding the 
question of title,ehas* omitted to give consi- 
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deration to certain receipts for rent pro- 
duced by the plaintiff as given to her prede- 
cessor by the zamindar. It, in fact, seems 
that the Lower Appellate Court considered 
that no one could have a right to bring a suit 
of this kind, unless his name actually appear- 
ed in the zemindar’s papers, and has looked 
at no evidence which did not bear imme- 
diately on this point. We think that this is 
a mistake of law. (Quite apart from the 


question whether one who has, of his own fault, <, 


omitted to register can sue, it is possible that 
the non-appearance of the plaintiff's name. 
in the zemindar’s register may not be due to’ 
her own laches, but to quite a different set of 
causes, If, moreover, a zemindar choose to 
accept rent from a person who is not regis- 
tered, he cannot afterwards take advantage 
of the non-registration. Consequently the 
receipts put forward by the plaintiff, and 
even the character of the transactions, which 
terminated in the sale of the tenure for al- 
leged arrears of rent, as being all highly 
important towards elucidating the exact 
nature of the position in which the plaintiff 
stood relative to the tenure in question, 
ought to have been looked at and enquired 
into by the Lower Appellate Court. 


On the side of the respondent, we have 
been pressed with argument that the plaint- 
iff has no locus standi in the Civil Court at. 
all, because she did not, in pursuance of sec- 
tion 106 of Act X. of 1859, previgusly in- 
tervene in the Collector’s Court. To this 
we answer, that we find no words in sections 
106, 107, and 151, or, indeed, in any other 
part of Act. X of 1859, which have the: 
effect of prescribing an exclusive mode of 
suit in this case; and it isa maxim of Eng- 
lish jurisprudence that no subject of the 
Queen is to be held barred from preferring 
his suit in the Civil Courts of the country 
otherwise than by the express words of the 
Legislature. Of course, when a party lies 
by, and omits to assert 
occasion, when he has t 
doing, this inaction, if finexplained, will, in | 
subsequent proceedings,@give rise to adverse 
presumptions againsthim, But,in our opinion, 
no other disadvantage A this attaches to 
one who prefers in the Civil Court a claim 
like that of the present plaintiff without 
having first taken the steps mentioned in 
section 106 of Act X. of 1559 for asserting 
it before the Collector. : 


This case must be sent back to the Lower 
Appellate Court for re-trial, subject to the 
above remarks, 


is right on toe first | 
opportunity of sn: 


=" owes - 


` 


\ District, dated the 7th November 1864. 
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The oth August 1865. Special Appeal from a decision passed by 
the Fudge of Hooghly, dated the rith 
“Lebruary 1865, affirming a decision passed 


The Hon’ble G. Loch and F. A. Glover, by the Deputy Collector of that District, 
Fudges. dated the, 19th August 1864. 


Present: 


Limitation—Application for execution of decree. 


Binode Lal Ghose[(Plaintiff), Appellant, 
Case No. 238 of 1865 under Act X. of 1859. 


Miscellaneous Appeal from an order passed versus 
by the Fudge of Mymensingh, dated the 
15th February 1865, affirming an order) Mr. Mackenzi 

passed by the Deputy Collector of that | r. Mackenzie (Defendant), Respondent. 


| Baboos Banee Madhub Banerjee and 


Bimola Debia Chowdhrain and another 
mony SE KE EE Oopendur Chunder Bose for Appellant. 


versus | Mr. G. C. Paul and Baboo Mohinee Mohun 
Nilkant Sein and others (Judgment-debtors),| ° Roy for Respondent. 


Respondents. 
Baboo Kalee Kishen Sein for Appellants, „hancement must be served by the farmer, and not the 
zemindar, as the person to whom “ the rent is payable,” 


fon Re ts. ' notwithstanding an agreement between the zemindar 
No one for Respondents "and the farmer, by which the zemindar reserved to him- 


" An application for the execution of a decree under self the right of serving notices of enhancement. 
Act X. of 1859 cannot be complied with under section 92 


after the expiry of 3 years from the date of the decree . : 
on the ground of intermediate applications and proceed- We have heard both parties fully on_ this 


ings in execution. : appeal. We agree with the lower Court 
that the relation of landlord and tenant has 
not been established, and that the notice has 


According to section 13, Act X. of 1859, a notice of en- 








Tus is an application for the execution of 
a decree undereAct X. of 1859, after the! not been served on the defendant in the 
expiry of three years from the date of the! 


; , mode contemplated by law. The plaintiff, 
decree. The Judge holds that, notwithstand- | it is true, made an agreemént with the 


ing certain, intermediate applications and pro- | farmer, his own lessee, by which he reserved 
ceedings in execution, this application cannot | to himself the right of serving notices of 
be complied with under the provisions of sec- enhancement, and of benefiting by the 
tion 92, Act X, of 1859, and we consider that | enhanced rents, under the law as it then 
the Judge’s opinion is correct. Itiscontended ` stood subject only to the effect of any future 
that the words of the above section refer only | laws, Now. after the agreement, Act X 
to a first application for execution. We think ` came into operation, and by Section: % 3 of 
that the object of the law was to oblige parties | that enactment the notice must be served by 
holding decrees for rent under 500 rupees | ihe « person to whom the rent is payable. ” 
to execute their decrees within three years; | We agree with the Judge that by this 
and, if they failed to do so, the decree, or 80 | term is meant the ordinary rent, or the rent 
much of it as remained unsatisfied, became | payable for the past year; the future en- 
infructuous. Unger this view of the law, we! hanceable rent was not intended. The daw, 
reject the appeal. which was intended to simplify matters 
e between landlord and tenant, could never 
have meant to provide for complications of 

The a Bed 1865. this kind. Reading, then, the words in this 

resent: ` | light, and holding them to it precise, cleat, 

; i and imperative, we think that the notice, to 

The Hon'ble F..B. Kemp and W. S. Seton- |-have Been legal, should have béen served by 
Karr, Judges. the farmer, as the only person who stood, to 

Notice of enhancement—Service of, by farmer | the tenant sued, in the light of landlord at 








instead of by Zemindar. the time. . 
Case No. 1169 of 1865 under Act X, of In this view, we confirm the decision, and 
1859. dismiss the appeat with casts. 
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aw The roth August 1865, | Hurrish Chunder Koond (Plaintiff), Appel- 
i i lani 
Present: , E 
Versus 
The Hon’ble F. B. K d W. S. Seton- 
Kee Karr vain. SE) : Gopal Barooye and others (Defendants), 
Respondents, 


Order of Judge admitting insufficiently stamped | WS 
KE EE Special Appeal boa | Baboos Tarrucknath Sein and Dwarkanath 


Case No. dë of 186 ee E Afookerjee for Appellant. 
ase No, 980 of 1 under Act X. of 1859, . 
á i aa Baboo Khetter Mohun Mookerjee for 
` Special Appeal from a decision passed by the Respondents. 
Judge of the aq-Perg unnahs, dated the roth A claim for a legal due or cess arising out of the ) 
January 1865, reversing a decision passed privilege of selling pan òn haut days is cognizable in 
by the Deputy Collector of that District, | the Civil Court, and not in the Collector’s. 
dated the 29th August 1864. l We have heard the pleader for the appel- 
Goluck Chunder Sein (Plaintiff) 4 ellani, lant, but are convinced that the view of the 
l de ı Judge is correct. There is no kubooleut held 
. versus : by the plaintiff from the defendants for the 
l l | year claimed, nor is there any specific portion 
SE SE EE ! of land said to be held by the defendants for 
another (Melendants); Respondents, _the purpose of selling pán. The claim is not, 
Baboo Bungseedhur Sein for Appellant. | therefore, one on land. It is a claim for a 
legal due or cess arising out of the privilege 
Baboo Kishen Succa Mookerjee for Re- of selling pdx on haut days. As such, it 
spondents. would be cognizable in the Civil Court. The 
Under clause 1, section 17, Act X. of 1862, no special | Case reported at page 453 of Hay’s Reports, 
appeal lies from the order of a Judge admitting an in- 17th November 1862, seems exactly in point, 
ER pottah on payment of fullstamp and ' The decision of the Deputy Collector, which 
aa l i was without jurisdiction, is set aside, and this 
THE point sought to be taken is that the | appeal is dismissed with costs, 


Judge was wrong, under the law applica- | e e 

ble, in admitting the pottah insufficiently 
Stamped, on payment of the full stamp and! ` The 11th August 1865. 
fine, But the pleader for the appellant has Pie: ` 


omitted to note that, under section 17,, 
- Clause 1, of Act X. of 1862, the order of the The Hon'ble F. B. Kemp and W. S. Seton- 
Judge, admitting tae document, is final. This ' Karr, Judges, 
is conclusive, and bars the present appeal >' Remand for trial on merits,"no bar to decision 
and, no other point being pleaded, we dismiss : on issue of limitation. 
the same with costs. 
Case No. 166 of 1865 under Act X. of 1859. 


: 1 Regular Appeal from a decision passed by the 
The ioth August 1865. Collector of Howrah, dated the 29rd Feb- 
ruary 1865, 


Present: ee EE Se l 

i Rajah Tej Kishen Roy (Plaintif), Appellant, 
TheHon’ble F. B. Kemp and W. S. Seton- , 

Karr, Judges. SB ; 

Jurisdiction (of Cail Court)—Claim fof sale of , 2D Chunder Bose (Defeiflant), Respondent, 

Pan on Haut days. | Baboo Nit Madhub Sch for Appellant. 
— « Case No. 1031 of 1865 under Act X. of | Baboo Banee Madhub Banerjee for 
1859, | Respondent, 


: S e i The remand of a case for trial on the merits (afteran 
Special Appeal from a decision passed by the | affirmative decision on the point of jurisdiction) does 


Fudge of the 24-Pergunnahs, dated the 30th | not prevent adjudication upon any other issue arising 
November 1864, affirming a decision passed | in the case (e. g., the issue of limitation). 
6$ the Deputy Collector of that District, | THIs was a suit brought by the zemindars 


dated the 12th August 1864. _ of Bar Bosoondree Dossur against the heirs 


, 1865, ] Act X.. 


of the surety of a naib, for moneys receivd 
by the said naib in the course of his 
employment. Tne amount involved in the 





suit was Co.’s Rupees 13,241-13-13, and the. 


claim was made under the provisions of 
section 24, Act X. of 1859. a % 
- Date of plaint, 17th Pous 1268 B.S. 

~The Deputy Collector of Howrah held 
that a- suit of this nature would not lie under 
the provisions of section 24, Act X. of 1859, 


against the heirs of the surety. The case |. 


was struck off the filé as not cognizable. 


On appeal, this Court (present Justices 
Norman and Beton. Karr) remanded the suit 
on the 30th August 1964. The Court ob- 
served that, “on a careful consideration of the 
‘terms of the surety bond, they were of opinion 
“that the liability of the heirs of the surety 
“was not determined by his death ; and that 
“the suit was properly brought under sec- 
“tion 24 of Act X. of 1859 before the Collec- 
‘tor.’ The case was remitted for trial on 
the merits. i 

The Deputy Collector held that, as the 
agency of the naib terminated in the month of 
Bhadro 1267, and the present suit was not 
brought until Pous 1268, it was barred under 
the provisions of section 33 of the Act. 


In appeal it is contended that, as this Court 
remanded the uit for trial on the merits, the 
lower Court was wrong in taking up the 
point of. limitation and dismissing the case. 


KL 
This Court, it is true, remanded the case, 


but solely because it was of opinion that the- 


Collect jr had jurisdiction. ‘There was no- 
thing im the order of remand to prevent 
an adjudication upon any other .issue which 
might arise in the case. 

The. pleader for the respondent in the 
Court below took the objection that the suit 
was barred, and the plaintiff did not appear 
to have been taken by surprise, for evidence 
was adduced by.him to attempt to prove that 
the incumbency ef the naib lasted beyond 
Bhadro 1267 B. SÀ 

We have read be evidence on the point, 
and entirely con@ur with the lower Court 
that it is quite ingufficient to establish. the 
averments of the§plaintiff that the agency 
of the naib extended beyond Bhadro 1267. 
In the plaint itis stated that the naib was 
employed for a ‘few days in 1267 B. S, 
and that he died in Magh. ) 

The suit having been admittedly brought 
in Pous 1268, and the agency of the naib 
having clearly determined in Bhadro 1267, 
the suit is beyond time (ode section 33, 
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Act X. of 1859), and has been properly dis- 
missed. “We observe that one of the wit- 
nesses for the plaintiff admits that the naib 
became a lessee of the estate in dispute in 
Bhadro 1267 B.S.; but we are asked to believe 
that, though lessee, he acted in his capacity of 
naib. This averment is most improbable, and’ 
has not been proved. 


We dismiss the appeal with costs and in- 
terest payable by the appellant. 


The 11th August 1865. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 
Jurisdiction—Suit for rent in respect of 
unassessed jummai land. 


Case No. 123 of 1865 under Act X. of 1850, 


Special Appeal from a decision passed by the 
Officiating Additional Fudge of Nuddea, 
dated the 16th December 1864, reversing a 
decision passed by the Assistant Collector of 
that district, dated the 3rd September 1864. 


Mirzan Biswas (Defendant), Appellant, 
_ Versus 
Mr. R. T Hills (Plaintiff), Respondent, 
Mr. R. E. Twidale for Appellant. 
Mr. A. F. Lingham for Respondent, 


A suit will lie under Act A. of 1859 for arrears of rent 
in respect of jmmai land on which no rent has yet 
been assessed, the rate being fixed according to the 
rates prevailing in the market for similar land, 


In this case a suit for arrears of rent has 
been preferred against the defendant, on the 
allegation that he has been holding posses- . 
sion of 70 beegahs of land, which are not 
included within his fummaï iland. The first 
Court dismissed the suit, on the ground‘that 
such a suit would not lie until rent had been 
regularly assessed on the lang after due notice 
under section 13, Act X. of 1859. The 
Appellate Court overruled this objection, and ` 
awarded the plaintiff a fair rate of rent, 
because the defendant admitted that the land, 
for which rent was demanded, was a portion 
of his jummai land. 


The first ground taken on special appeal 
is that, as no rate of rent has been fixed or 
arranged between the parties as respects this 
land, the plaintiff cannot recover rent for tha 


8 
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land, and that no suit will lie under Act X. | Badvos Onnodapershad 


of 1859. We observe that it is admitted that 
the plaintiff and defendant stand in the! 
position of landlord and tenant’ as respects 
other land in the village. It is said that 
they do not hold that position as respects 
this land. But there exists in the district 
of Kishnagur a custom under which tenants 
can cultivate land which is not directly let 
out to other tenants, but remains “khas 
khamar,’ on payment of certain high rates 
“Of rent. In the case of such tenants, there 
exists an implied agreement between the 
parties that such rent shall be paid; and the 
amount of land so cultivated and the rent to 
be paid for it are ascertained each year by 
actual measurement, The lands in question 
are called “ cotbundee” lands, and the rents 
are calculated at what are called oo/bundee 
rates. ‘The plaintiff in this suit bas sued 
for the rent of the excess land held by the 
defendant at oof/bundee rates; but he had 


‘not calculated the rent only upon the land 


which has been cultivated by the tenants as 
ascertained by annual measurement, but by 
a general rate on the whole land. The 
plaintiff has been obliged to adopt this plan, 
because the defendant held the land secretly, 


and without the cognizance of the plaintiff, 


We think that, under the circumstances, the 
plaintiff is entitled to rent for the land, and 
that a suit under Act X. of 1859 will lie for 
arrears of rent; but ‘that that rent must 
be calculated, not according to ooldundee 
rates, but at the rates prevalent in the 
market for jummaz lands. The Judge has 
followed this rule, and we, therefore, see no 
reason to interfere with his judgment, and 
dismiss this appeal with costs. 





The 11th August, 186s. 
Present: ` 
The Hon’ble J. B. Phear and E. Jackson, 
Judges. 
Enhancement—Rule of proportion (not applicable 


to Certain GE e of assessment not 
affected by magnitude of present holding. 


Case No. 11 of 19864 under Act X, of 1859, 
Regular Appeal from a decision passed by 
„Mr. R. T. Sevestre, Deputy Collector of 
the 24-Pergunnahs, dated the 1 Sth October 
1863. l l 
Jadub Chunder Holdar (Defendant), | 
i Appellant, 
S versus 

Etburry Lushkur and others 


( Plaintiffs), 
Respondentse 
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Banerjee, Sreenath 
Doss, and Mohesh Chunder Chowdry for 
Appellant. ! 


Baboos Banee Madhub Banerjee and Obhoy 
Churn Bose for Respondents. 

The tule of proportion is not applicable where the rates 
between the present value of the produce of the soil and 
the former value of the time of thé original taking can- 
not be ascertained, and where it is only necessary to see 
what is a fair and equitable rate by comparison with the 
rate paid by the neighbouring ryots for similar or similar- 
ly situated land. 

The mere magnitude of the present holding does not 
introduce any special principle of assessment. The ori- ` 
ginal takings having been as by a ryot occupier, in the ` 
absence of any evidence tothe contrary, the assessment 
of rent must be made on the supposition that the tenure 
is still of that character. 

Tue plaintiffs brought this suit to contest 
their liability to the enhancement of rent, 
for which the defendant gave due notice 
under section 13 of Act X. of 1859. 

It was decided in the first instance by 
the Deputy Collector on the 3rd June 1862 ; 
but on appeal to this Court it was remand- 
ed in order that, among other things, “the 
“lower Coutt might fix the rates upon 
“some better dafa than the arbitrary one 
“assumed. The rates prevailing in the 
“neighbouring khas mebals for lands of a 
“similar description, and enjoying similar 
“advantages, will form a good guide to 
“the lower Court in fixing what is a fair 
“and equitable rate.” 

On re-hearing the case, under this remand 
order, the Deputy Collector enquired into 
and found the rates prevailing in the neigh- 
bouring khas mchals, and he decreed an 
enhancement to the extent of one-sixth of 
the excess of these rates beyond that pre- 
viously paid by the plaintiffs in respect of 
the corresponding descriptions of land. 

Against this decision the defendants now 
appeal, and the plaintiffs also raise a cross- 
appeal. 

It is needless for us to say that the prin- 
ciple upon which the Deputy Collector has 
arrived at his rates of ite cave is not 


to be found laid down infthe case of Hills 
versus Essur Ghose; nemher is it in any 
way to be deduced from the late ruling 
of the Full Bench of this dout, The deci- 
sion of the Deputy Colldébtor is obviously 
founded upon a misapprehension of the 
law, and is incapable of Being supported. 
Both sides are content that the Deputy 
Collector’s finding, as to the several rates 
of rent paid for neighbouring lands as 
respectively described by him, should be 
taken as true. This, however, does not 
afford us any guide towards ascertaining 


D 


Act X. 


the rates between the present value of the 
produce of the soil, and the former value 
at the time of the original taking; and we 
cannot directly apply the rule of proportion 
lately prescribed for cases of this kind by 
the Full Court. But we think the issue 
laid down in this case by the High Court 
on remand does not require the application 
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of that rule. We have to see, by a com- 


parison with- the rates paid by (he neigh- 
bouring ryots for similar or similarly situated 
and, what it would be fair and equitable 
that the plaintiffs should pay. And, on a 
full consideration of the various findings 
of the Deputy Collector, and of the deposi- 
tions from which they were deduced, we 
are of opinion that the rate for the paddy 
land ought io be enhanced to 3 rupees a 
beegah ; and, as the parties have made no 
contest in respect of the rates for the re- 
maining descriptions of land, that they should 
be those fixed by the Deputy Collector, 
namely, 3 rupees 6 annas for high land, 
2 rupees 5 annas for the dwelling-house 
land, 7 pie for tank land, and 1 anna for gar- 
den land. 


eee 


We may add that we do ‘not consider. 


the mere magnitude of the plaintiff’s present 
holding to introduce any special principle 
of assessment. The original takings were 
all as by a got “occupier, and the assess- 
ment of rent must, in the absence of any 
evidence to the contrary, be made on the 
supposition that the tenure is still of that 
‘character. If it has been changed to that 
of a middleman, and there be any distinction 
as regards the rates of assessment in the 
two cases, no evidence on this point has 
been laid before us. . 


The 15th August 1865. 


Present: 
The Hon’ble G. Roch and F. A, Glover, 
+ Judges. ` 


Jurisdiction—Suit for possession by purchaser 
from Tenant whosg right to sell is questioned 
by Zemindar. j 


Cases Nos. 773 and 774 of 1862 under Act 
Xeof 1859. 


Special Appeals from a decision passed by the 
Fudge of Rajshahye, dat-d the 23rd January 
1862, modifying a decision passed by the 
Deputy Collector of Pubna, dated the 2nd 
July 1861. 
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Kanaye Mollah (Plaintiff), Appellant, 
Versus 


Debnath Roy and another (Defendants), 
Respondents. ) 


Baboo Fuggadanund Mookerjee for 
Appellant. 


Baboos Banee Madhub Banerjee and Anund 
Chunder Chosal for Respondents. 

A suit for possession by a purchaser from a tenant 

whose right to sell is questioned by the zemindar is 


cognizable only in the Civil Court, and not under clause 
6, section 23, Act X. of 1850. 


THE petitioner in this case brought a suit 
against the zemindar to obtain possession of 
a 12-anna share of 62 beegahs, the jote of 
his vendor. His allegation is that, having 
purchased the right and title of a 12-anna 
shate of the jote from the tenant Sumeer 
Uldeen, he tried to take possession, but was 
prevented doing so by the zemindar. He 
brought a suit in the Moonsiff’s Court, and 
was successful An appeal was preferred 
by the zemindar; and the Principal Sudder 
Ameen, on 1st February 1861, held that such 
a suit did not lie in the Civil Court, but 
should be brought under section 23, Act X, 
of 1859, and directed the plaintiff to bring 
his action before the Collector. Instead of 
filing a special appeal from this order, the 
plaintiff brought his action as directed in the 
Collector’s Court on 3rd May 1861, and was 
again successful to a certain extent. An 
appeal was preferred to the Judge, and the 
question of jurisdiction was again raised, and 
the Judge held that the Civil Court was the 
proper forum for plaintiff to bring his suit. 
Plaintiff has now brought a special appeal 
in. both cases, and, under the circumstances, 
we enlarge the time for filing the appeal 
in the first case. 

The plaintiff has never been in possession, 
and he cannot get possession because the 
defendant, zemindar, will not recognize the 
right of the tenant to sell, The case dges 
not, therefore, come under clause 6, sec- 
tion 23 of Act X. of 18:y. ihese is also a 
question*of the tenant’s righg to sell involv- 
ed. Plaintiff asserts that the tenure is sale- 
able. Defendant apparently denies the rights 
of the vendors altogether. We concur with’ 
the Judge in thinking that such a suit should 
be brought in the Civil Court. We there- 
fore dismiss the appeal from the Judge, 
No. 773, but without costs; and in No. 774 
we reverse the order of the Principal Sud@er 
Ameen, and remand the case for trial on the 
merits. S 


a 


_ that no appeal would lie where a case is 
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» The 15th August 1865. „as a mookhtear in the High Court, and, 
gë | therefore, he was not bound to appear. 
Present : | By section 67 of Act X. of 1859, the 


The Hon'ble: Loch and E. A; Glover, i Regulations and Acts for the time being 
Fudges. in force, for procuring the attendance of 
S | Witnesses, and for the examination, remunera- 
Suit for rent—Personal appearance of plaintiff or tion, and punishment of witnesses, whether 
defendant—No appeal from order of dismissal | parties to the suit or otherwise, are declared 
for default. ‘applicable to suits’ under Act SZ: and, 
Case. No. 813 of 1865 under Act X. of 1859. { therefore, we think that = provisions. e 
SC ue section 42, Act VIII. of "Teo quote 
Special Appeal from a decision passed by the | above, is applicable LO GE are 
Judge of Bhaugulpore, dated the 7th Janu- summoned to give-evidence in suits for rent. 
ary 1865, affirming a decision passed by the' The Collector’s order was passed under 
Collector of that. District, dated the 2gth lection 64, Act X. of 1859. He dismissed 


Seplember 1864. | the suit as in.a case of default ; and the 
Sheikh Golam Bukshee (Plaintiff), | proper course to be taken by the plaintiff 

i: Appellant, was to apply for a rivival of bm suit, 
‘ l e showing cause why he should not have been 
versus summoned, and why the Collector's order 







| Ís defective. This was the proper course, 
and the one which he ought to pursue now, 
Appeal rejected. 


Pulton Singh and others (Defendants), 
l Respondents. 


Mr., F. Baptist for Appellant. 
No one for Respondents, 


) 


SC - The 16th August 1865. 
Section 42, Act VIII. of 1859 (prohibiting the summon: 
ing of a plaintiff or defendant, residing more than 50} ` Present: 


miles from the place where the Court is held, to attend Fa ors 
in person unless he is within the jurisdiction of the Court) The Hon ble H. V. Bayley and G. Campbell, 


is applicable to suits for rent under Act X. of 1859. -Fudges. j 
No appeal lies from a Collector’s order dismissing a | : 
suit for default on the non-appearance of the plaintiff ; Notice of enhancement (by Farmer on behalf of 


after beingsummoned. The proper course for the plaint- | Zemindar)—Presumption of uniform payment 
iff is to apply for the rivival of his suit, showing cause from Permanent Settlement— Pleadings 


hy he should not have been summoned, and why the ë 
Pie p me) Case No. 1105 of 1865 under Act X?of 1859 


Collector’s order was defective. i 
In this case the plaintiff brought a suit | Special Appeal from a decision passed by th 


for rent under Act X. of 1859. A third, Judge of Hooghly, dated the 26th January 
party appeared and claimed the tenant as bis, 7865, affirming a decision passed by the De- 
Evidence ‘was gone into under section 77,| DND Collector of that District, dated the 
and the plaintiff was then summoned to give | ` 29/2 July 1864. 

evidence. He did not attend, and the; Hem Chunder Chatterjee (one of the 
Collector dismissed the suit, and the Judge , Defendants), Appellant, `> ` 
refused to admit an appeal on the ground versus 


Poorun Chunder Roy and others (Plaintiffs), 


struck off under section 64, Act X. of 1859, CES SEN unter $ Respondents, 


dn special appeal, it is urged, Gert that 


the case was not struck off, but dismissed; | Baboos Hem Chunder Banerjee and Khel- 


and, secondly, that the Collector’s order, lernath Bose fof Appellant. 
requiring the personal attendanc€é of the! Baboos Oopendur Chunder Bose and Issur 
plaintiff, was illegal under the provisions of Chunder Chuckerbutlyafor Respondents.’ 


Section 42, Act VII of 1859, which) a notice of enhancement by $ farmer as agent and 
declares that no plaintiff or defendant shall | on behalf of the zemindar is legal. 


be ordered to attend in person, who at the; A defendant is not precluded from the benefit of the 
presumption under section 4, A@t X. of 1859, because 


b e ! 
time is oná fide residing at a distance of ` he does not plead in words atenure from the Decennial 


. more than fifty miles from the place Where the | Settlement. A plea that the tenure was the grand- 


Court is held, unless he be resident within | father’s or inherited by the successors, and of long 
the limits of the jurisdiction of the Court ; standing, is sufficient. l 

that plaintiff, when the summons was issued, In this case, plaintiff sued to enhance de- 
was residing in Calcutta, attending his duty | fendant’s rent, alleging in the notice the 
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following two grounds ‘as 
section 17, Act X. of 1859: vrz., rs/, that the 
productive powers of the soil had increased 
from causes other than the agency of the 
ryots, and, 2zdly, that there was the proxi- 
mity of the railway. Reference to the 
neighbouring rates is made only incidentally, 
and not as a distinct ground of enhance- 
ment. The plaintiff, it may be here remark- 
ed, is at the same time the farmer and the 
~ agent for the zemindar. 

Defendant pleaded that he had paida 
‘uniform rate of rent, and was, therefore, pro- 
fected under section 4, Act X. of 1859; 
that the land was held at the said fixed 
rates by his grandfather, and these came to 
him by zzherifance, from what exact period 
he could not say; but that it was a tenure 
of" long standing.” It also was pleaded by 
defendant that one beegah was held as rent- 
free, | 

The first Court (the Deputy Ccllector) 
held that, from the collection papers of differ- 
ent dates, the defendant’s jumma was shown 
to be a variable one; it also held that the 


a vm 








those under! frs//y, whether plaintiff as farmer could sue 


on behalf of the zemindar ; secondly, whether 
enhancement was precluded by the presump- 
tion in defendant's favour under section 4, Act 
X. of 1859; ¢hirdly, whether any portion of 
the land was rent-free; and, four/h/y, whether 
the right to enhance existed, and, if so, at 
what rates the enhancement should be made. 
On the frs? point the Lower Appellate Court 
held that, the notice being on behalf of the 
zemindar, plaintiff could sue. On the second 
point it held that, as defendant had not speci- 
fically pleaded that he held from the time 
of the Decennial Settlement, the presumption 
under section 4 could not avail defendant. 
On the ‘Ard point, the Judge held that, as 
defendant admitted the 1 beegah 3 cottahs to 
be within what was his jote, it was for him 
(defendant) to prove that he held rent-free, 
and that, as defendant had adduced only oral 
evidence, this was not sufficient, and “that 
his documents were not attested,” “ wAile 
plaintiff does prove thal this plot was part of 
the jote for which he (defendant) paid rent.” 
The Judge notices that it was not pleaded 


notice referred to the fact of the rent paid i below that the zemindar could not sue, as 


by defendant being below that prevailing in 
the neighbourhood for lands of a similar 
quality. The first Court then held that the 
productive powers of part of the land had 
increased owjng do the agency of the ryot; 
that there was also a greater value for pro- 
luce; and that, allowing the ryot the bene- 
fit of hissown agency in improving the land, 
the prevailing rates of the neighbourhood 
(which the Deputy Collector specfies) should 
be followed, and the Deputy Collector gave 
plaintiff a decree accordingly. 

As to the one beegah of lakheraj, the first 
Court remarked that no allegation or proof 
as to it was given by defendant, and it could 
not, therefore, be exempted from the opera- 
tion of the above decree. 

On appeal to the Judge, the 
remanded to the Deputy Collector, in order 
that the latter might enquire more fully into 
the question of whéther the one beegah re- 
ferred to was valid ‘rent-free or not. 
one beegah was then proved, on measurement, 
to be 1 beegah 3 costahs, and to be within 
the boundaries givn in the notice. The 
Deputy Collector held that the defendant 
had to prove, and, had not proved by his 
documents, the 1 beegah 3 cottahs to be 
rent-free, and that the oral testimony of 
defendant’s two witnesses on this point was 
not sufficient. 

Defendant appealed to the Judge, who re- 
corded the points to be decided by him, as, 


case was 


This | 


| the mehal was let out in farm, and, therefore, 


he would not admit the plea ; and, finally, that, 
the Deputy Collector's rates appearing fair 
and equitable, plaintiff should have a decree 
accordingly. 

From this decision the defendant appeals 
specially, urging— 

1. That it was for plaintiff to prove that 
the 1 beegah 3 cottahs was, as plaintiff alleged, 
mål, The Full Bench ruling of this Court of 
this year was cited in support of this plea. 

On this point, we may observe that the 
Judge has found as a fact (in the passage 
above cited in inverted commas) ‘het plaint- 
iff has proved the r beegah 3 cottahs to be 
mal as he alleged, Jt was, however, we 
remark, for the defendant setting up a 
lakheraj title to show its exzsfence as such 
rent-free land. We accordingly overrule 
this objection. e 

2. That the notice, if in behalf of the 
zemindar, was not correct, as the zemindar 
did not hold the property, but the farmer. 

We think the notice is perfectly legal. 


There is no doubt that the notice is on be- a SE 


half of the zemindar, and further there is no 
doubt that the zemindar can sue to enhance 
on such notice. 

3. That the Judge is wrong in holding 
absolutely that defendant cannot have the 
benefit of section 4, because he did nòt 
specifically state the words “from the Decen- 
nial Settlement” in” his pleading, inasmuch 
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thing. - | 

Now, looking at the statement of the de- 
fendant, recorded by the Depnty Collector, 
we think (in accordance with other Benches 
of this Court) that the plea that the tenure 
was the grandfather's, and inherited by 
the successors, and of “long standing,” is 
enough to be considered a sufficient pleading 
of a tenure of the time of the Decennial | 
Settlement, 

But it is quite true that the special appel- ` 
lant pleaded that the productive powers of ' 
the land are increased dy Ais own agency. | 
On this the Judge gives no decision. 

We, therefore, remand this case to be re- 
tried by the Judge, with reference to these | 
remarks, z. o we think that the Judge! 
should not have held defendant preclyded ' 
from the benefit of section 4 only, because 
he did not specifically plead a tenure in| 
words from the Decennial Setilement, but | 
should see if the documentary and oral tes- ' 
timony support such a holding of 20 years as 
to give the defendant the benefit of the legal | 
presumption provided by səction 4. The 
Judge should also record whether it be 
proved or not that the productive powers of . 
the land were increased by the defendant's : 
agency. ; 

The Judge must re-decide the case ac- 
cordingly; the ground of the increase of 
the productive powers of the land being a 
legal plea apparently in this case. 


i 
The 17th August 1865. ` | 
Present: | 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges, 


Date of hearing of suit—Holidays. 
Case No. 680 of 1865 under Act X. of 1859. | 


Special Appeal from a decision passed by, 
“the Fudge of the 24-Pergunnahs, dated the. 


18th November 1864, affirming a decision 


passed by the Collector of that District, dated , 
the 5th August 1864. | 
| 


Appellant, 


Jeebun Monee Dossee (Defendant), 
Versus 


Mr. C. Gregory for Appellant. 


Baboos Mohendro Lal Shome and Kheltter- 
nath Bese for Respondent. 


THE WEEKLY REPORTER. 


as defendant’s plea is substantially the same | : 


Tarinee Churn Ghose (Plaintiff), Respondent. : 
' 


Rulings. (Vol. HI 


-Á — -— = - = — 





—. e en 


When a lonz holiday intervenes, a new date should 
e fixed for the hearing of a case which was on the 
list, but not called on before the holiday. 


THIS case waS appointed to be heard by 
the Judge on 2oth September. It was not 
taken up on the appointed day, nor at any 
time before the Doorgah Poojah holidays ; nor 
was any fresh appointment made; but on 
23rd November the Judge took up the case, 
and, finding the appellant not present, struck 
it off. This procedure is, we think, illegal. , 
The Judge is bound to keep to the time 
appointed, or to adjourn the case from time, 
to time to some fixed date. It may be that; 
when a case is on the Board for hearing on 
a particular day, and the Court is regularly 
going down that board, it is well under- 
stood that cases not reached on one day are 
adjourned to the next day without a separate 
order in each case, and the parties are, no 
doubt, under such circumstances, bound to at- 
tend de die in diem till their cases are reached. 
But when there is considerable delay, or any 
interruption of the continuous hearing of 
the daily cause list for other business, then 
a new date should be fixed. Much more 
when the long holiday intervenes, it is 
necessary that a new appointment’ should , 
be made. We sustain this special appeal, 
and remand the case for trial on a date to 
be duly fixed. 


———— 


The 18th August 1865. . 
Present: 


The Hon'ble H. V. Bayley and J. B. Phear, 
Judges. 


Lease (Breach of Conditions of)—Special 
Appeal. 


Case No. 1291 of 1865 under Act X. of 1859. 


Special Appeal from a decision passed by 
the Additional Fudge of Jessore, dated the 
13th February 1865, reversing a decision 
passed by the Deputl§ Collector of that 
District, dated the 28th December 1864. 


Mookta Dossia and others (Defendants), 
Appellants, 





Versi 


Shama Churn Ghose €Plaintiff), Respondent, 
Baboo Mohendro Lal Shome for Appellants. 


Baboos Sreenath Doss and Kalee Mohun 
Doss for Respondent. 


Suit by lessor to recover leased premises on the ground of a 
breach of condition, viz.,sale of tenure. Thelesseeallowedjudg 
ment to go by default,and his yendee was admitted,on his own 
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application to defend as intervenor. 
the lessee nor his vendee had a right of special appeal. 


Tue plaintiff in this case (lessor) sues 
his lessee, under clause 5 of section 23 of 
Act X. of 1859, to recover possession of the 
leased premises, on the ground that the lessee 
had committed a breach of condition, which 
entitled the lessor to eject him. 

The condition relied on was that the 
lessee would not sell his tenure, and it is 

\ admitted that he certainly did sell it. 
| The lessee never appeared ia the suit, but 
his vendee was admi.ted on his own applica- 
tion to defend as intervenor, 

The Lower Appellat Court decreed 
generally in favour of the plaintiff, finding, as 
is clearly a fact, that the lease forbade the 
alienation of the premises, and declared that 
any attempt to alienate should be a void act. 

Both defendants appeal specially ; but we 
think that the lessee, detendant, having 
allowed judgment to go by default, has no 
right of appealin this Court, but must, if so 
advised, proceed to reciify the judgment 
against himself by the method prescribed 
for defaulters in Act X. of 1859. And, 
further, we think tnat, as the intervenor, 
defendant, is admittedly an entire stranger 
to the subject of suit, taking no rights from 
the lessee as against the plaintiff, and has 
only appeared ire the suit by reason of his 
own voluntary act, he also has no right of 
appeal. 

The d@ppeal is, therefore, dismissed with 
costs. 


The 21st August 1865. 
Present: 


The Hon’ ble H. V. Bayley and Shumbhoonath 
Pundit, Judges. 


Registration of sub-division of tenure by Zemin- 
dar, not compulsory. 


Cases N OS. 1209 
Act 


Ce Appeals from a decision passed by the 
Fudge of Moorshedabad, dated the 6th Feb- 
ruary 186%, afirming a decision passed by 
the Deputy Colle z of that District, dated 
the 31st October 1864. 


R. Watson ated Co. (Defendants), 
Appellants, 


nd 1210 of 1865 under 
K of 1859. 


versus 
Ram Soonder Pandy (Plaintiff), 
Respondent, 
Vol, III, 


Hen that neither | Messrs. R. T. Allan and F. S. Rochfort 


and Baboo Onoocool Chunder Mookerjee 
for Appellants. 


No one for Respondent. 


A zemindar is not bound to accept and register any 
sub-division of a tenure previously registered as un- 
divided. 

In this case the plea in special appeal is, 
that the Judge has erred in holding that it 
will be for the benefit of the zemindar, spe- 
cial appellant, to accept and register a sub- 


‘division of a tenure, and that he must be 


held bound to do so. 

The objection is valid. The law does not 
require a zemindar to accept and register 
any sub-division of a tenure previously regis- 
tered as undivided. Even were it for his 
benefit, the law does not make it compulsory, 
but subject to his assent. The policy of the 
law, too, we may observe, is that the undivid- 
ed tenure gives the landlord more securily 
for his rents (from which rents he is to pay 
the revenue) than one split up into smaller 
portions. 

In this view we reverse the Judge’s deci- 
sion, and decree this appeal, and dismiss 
plaintiff's suit. | 





The zīst August 1865. 
Present: 


The Hon'ble G. Loch and F. A. Glover, 
Judges. 
Jurisdiction (of Collector)—Appeal from order 


of Deputy Collector dismissing for default a 
suit for more than 100 Rs. 


Case No. 1076 of 1865 under Act X. of 1859, 


Special Appeal from a decision passed by the 
Fudge of Hast Burdwan, dated the 26th 
January 1865, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 26th September 1864. 


Ram Chunder Roy (Defendant), Appellant, 
versus 


Modhoo Shoodun Mookerjee (Plaintiff), 
Respondent. 


Baboo Mohinee Mohun Roy for Appellant. 


No one for Respondent. i 
- A Collector acts without jurisdiction in treating an 
order of a Deputy Collector dismissing, for default, a 
suit for more than 100 rupees, as a Miscellaneous GES 
appealable to him under section 103, Act X. of 1859, and 
restoring the case. The appeal trom the Deputy Col- 
jector lies, not to the Collector, but to the Judge. 


Tuis was a suit for the delivery of ac- 
counts and a demand for Rs. 684 in the 
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hands of the defendant, the gomashtah of the 
plaintiff. Defendant pleaded payment, and 
filed a receipt, which the Lower Appellate 
Court declared to be not genuine, ‘and, revers- 
ing the judgment of the first Court, gave a 
decree for plaintiff. 


In special appeal it is urged that a suit 
for the same papeis and money was institut- 
ed in No. 6 of 1863-64 before the Deputy 
Collector; that 4th February 1864 was fixed 
for the hearing of the case; that it was 
postponed to the 2nd March, and, on that 
day, owing to the absence of the plaintiff, 
the suit was dismissed for default; that 
the present case, No. 1 of 1864-65, was 
instituted in the year following for the 
same papers and amount of money ; that the 
plaintiff was required to produce some docu- 
mentary evidence which he failed to do, and 
the case was dismissed for default on 27th 
July 1864; that the plaintiff appealed to the 
Collector, who ordered the case to be restored 
to the file, treating the order passed as a 
Miscellaneous order ; that it was taken up by 
the Deputy Collector, and the claim was 
dismissed ; but this order was reversed by 
the Additional Judge, who, in his judgment, 
stated that the Collector acted rightly in 
reversing the order of the Deputy Collector, 
and restoring the case to the file; that, whe- 
ther the Deputy Collector’s order, dismissing 
the case for default, be considered an order 
or a judgment, no appeal lay to the Collector, 
and, therefore, the appeal to him and his 
order thereon were altogether irregular, and 
those proceedings must be considered illegal 
and void. 


-The pleader for the special appeal admits 
that the first ground taken before us was not 
brought forward as an objection to the pre- 
sent suit in the lower Court. We shall, 
therefore, take no further notice of it. 


With regard to the Collector's order, re- 
storing the present case to the file after it had 
been once struck off for default by the 
Deputy Collector, we think it to be alto- 
gether illegal. The suit is for a sum above 
Rs. 100. ‘Thee Deputy Collector ‘required 
the plaintiff to produce certain evidence to 
substantiate his claim, which he failed to 
“give, and the D puty Collector passed an 
order which was, in fact, a judgment dismiss- 
ing the case for default, He struck off the 
case for default. An appeal was preferred 
to the Collector, who says that he does not 
loôk upon this order as a judgment, but as a 
mere Miscellaneous order; that the Deputy 
Collector was giving needless trouble to the 


plaintiff in requiring him to produce those 
papers ; and he, therefore, reverses his order, 
and directs the case to be restored to the file 
and proceeded with. 

We think the Collector was altogether 
wrong in treating the order of the Deputy 
Collector, dismissing the suit for default, for 
such it was in fact, as a Miscellaneous order 
appealable to him under the provisions of 
section 103, Act X. of 1859. The order had ` 
the effect of dismissing the plaintiff’s claim, 
and consequently was to all intents and pur- 
poses a judgment. The claim was for more 
than Ks. 100, and consequently the appeal 
lay, not to the Collector, but to the Judge. 
The Collector’s.order, therefore, restoring the 
case, was altogether without jurisdiction and 
illegal, and must, with all subsequent pro- 
ceedings, be set aside as void. The Judge, 
in the remarks he has made, upholding the 
order of the Collector, appears to us to have 
misread the law, and mistaken the effect 
of the decision of the first Court. We ac- 
cordingly reverse the judgment of the Court 
below, as well as the Collector’s order restor- 
ing the case, and all subsequent proceedings, 
and decree this special appeal with costs. 





— 


The 23rd August 1865. 


S 
Present: 


The Hon’ble ]. B. Phear and E, Jackson, 
Judges. 


Enhancement (of Howala tenure)—Intervenors 
—Notice of enhancement. 


Cases Nos, 1101, 1102, and 1103 of 1865 
under Act X. of 1859. 


Special Appeals from a dectsion passed by the 
Judge of Backergunge, dated the 27th and 
26th January 1865, reversing the decisions 
passed by the Deputy Collector of that Dis- 
trict, dated respectively the 28th Fuly and 
6th August 1864. 


Issur Chunder Bnuttacharjee and others 
(Intervenors), 4 pfellants, 
versus 
Bhyrub Chunder Shaha;and others (Plaint- 
ifs) and others (Defenglants), Respond- 
ents. 
Baboo Kalee Mohun Doss for Appellants. 
Mr. R. T. Allan and Baboo Onoocool 
Chunder Mookerjee for Respondents, 


Suit for the enhancement of rent on certain 
Howala tenure in which third parties intervened as 
auction-purchasers and as tenants in possession. 
HELD that there is nothing in Act X. of 1359 
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restricting the right of third parties to intervene until a 
tenure is put up for sale; but that, where it appears 
that their rights and interests will be affected by the 
Collector’s decision, they are entitled to assert those 
rights before that decision is given. 

HELD also that the landlord was not bound to serve 
notice of enhancement on the intervenors unless on 
proof of his recognition of them as histenants; and that 
registration and teccipt of rent are not the only proof of 
such recognition; but that possession for 14. ycars under 
a public transfer, and fhe payment of rent to the land- 
lord’s co-sharer, are indisputable evidence of the inter- 
venors’ right to be the tenants. 


THESE are suits for enhancement of rent. 
i The defendants against whom the suits are 
‘preferred, and upon whom the notices of 
enhancement were served, did not contest 
the actions, But third parties intervened, 
alleging that they purchased these tenures 
at public auction fourteen years ago, and that 
they are in possession with the knowledge 
and with the consent of the plaintiff, and 
that the plaintiff is endeavouring to enhance 
the rents of their tenures by a secret side 
action against the old tenants. They urged 
that, as no notices of enhancement had been 
served upon them, the plaintiff’s suits should 
be dismissed. 


The Judge on this question held as fol- 
lows: “If the intervenors can show that 
“the plaintiffs accepted them as tenants by 
“receiving rents from them, then certainly 
“the notice of ephancement was served on 
“the wrong “parties, and is void; but, if 
“intervenors do not prove such substantial 
“recognition of their tenancy, then, as inter- 
‘‘venors were avowedly not the registered 
“tenants, the landlord was quite right in 
“issuing the notice on the defendants. 
“Now, intervenors have not proved such 
“recognition of their tenancy by receipt of 
“rents, and the petition in Court is not 
“sufficient proof of such recognition. 
“Therefore, the notice was rightly served 
“on the registered tenants, 7. e, the de- 
‘‘fendants.” The Judge then goes on to 
decree the suits, the defendants not having 
contested the plaiQtiff’s claim to enhance- 
ment, 


The intervendrs’ appeal. They again 
urge that they are the tenants of the tenures, 
the rents of which the plaintiffs seek to 
enhance, and thatgthe plaintiffs were fully 
aware that they were the tenants, and, there- 
fore, that the rentscarfnot be enhanced unless 
notices of enhancement are first served upon 
them. 


Mr. Allan for the plaintiffs has endea- 
voured to support the Judge’s ruling that, as 
the intervenors are not registered tenants, 
and the plaintifis have never recognised 


them as tenants by receiving rent from them, 
the plaintiffs were right in law in serving 
their notices on the parties whose names are 
registered as tenants in their rent-rolls, 
Mr. Allan also argued that the intervenors 
had mistaken the form in which alone the 
could have intervened, and should have 
wailed until the tenure was put up to sale, 
and then preferred their claims under seç- 
tion 106, Act X. of 1859. 

On the latter point, we are of opinion 
that, as the intervenors might raise their 
objections at the late stage of the proceedings 
indicated by Mr. Allan, so also they could 
raise those objections at the earlier stage at 
which they appeared in Court. It is true 
that Act X. of 1859 does not, like Act VIII, 
of 1859 in its Procedure Clauses, lay down 
any special rules under which third parties 
can intervene in a suit to which the plaintiff 
has not made them parties; but the practice, 
both of this Court on appeal and of the 
lower Courts, has always been to allow of 
such intervention upon its being made to 
appear primd facie that the intervenors' have 
rights and interests which will be affected 
by the Collector’s decision in the suit, and 
the absence of any special clause in the Acts 
on the subject may be held to sanction such 
a procedure, inasmuch as the law does not 
forbid it, and the direct result of the Collec. 
tor’s decision being a dealing a rem with 
the subject of suit, and it not being con- 
fined to an adjudication of abstract rights 
between the mere parties to the suit, it is 
reasonable to suppose that the Legislature 
intended that all persons concerned in the 
actual subject-matter should have the oppor- 
tunity of asserting those rights previous to 
that decision being given. In this country 
secret actions by plaintiffs to endeavour to 
gain their ends without contest by leaving 
out from the action the parties principally 
interested in it are so common, that, for the 
prevention of fraud, it is frequently neces. 
sary that the parties really interested if a 
suit should be made parties to it, even though 
the plaintiffs have not made them parties, 
and wish to carry on the sfiits in their ab. 
sence. It may be that the  intervenors 
would not be injured by suits carried on 
behind their backs, or, at any rate, might 
have a remedy for the injury in the shape of 
a suit, and that it would, therefore, be the 
most preferable course for them to adopt; not 
to intervene. But it is difficult for a third 
person, who is aware that such a suit, fraud. 
ulently directed against his interests, has 
been preferred, to remain quiet; and indeed 
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it might be held that his knowledge of such 


a suit and apparent acquiescence in it was a 
virtual admission on his part, the effect of 
which it would be afterwards difficult for him 
to remove. We, therefore, hold that the in- 
tervenors were correctly made parties to these 
suits. 

Upon the first issue, which is-raised be- 
tween the intervenors and the plaintiffs, os. 
as to whether these suits should be dismissed, 
because the nolices of enhancement were not 
served upon the intervenors, we think that 
the Judge was right in ruling that the deter- 
mination of that issue depends on whether 
there has been a recognition of the inter- 
venors as tenants,’ but he is wrong in laying 
down that such recognition can be proved 
only by registration or by the receipt of rent. 
Other evidence may prove recognition eas 
fully as those facts; and the question, as to 
whether there has been recognition or not, 
must depend on the evidence in each case, 
It is a question of fact, and not of law. Itis 
said in this case that the intervenors pur- 
chased the tenure from the old tenants at a 
public sale, and that the plaintiffs drew outa 
portion of the money which intervenors, paid 
for their purchase; that intervenors have for 
fourteen years been in possession of the 
tenure since their purchase, and have paid 
the rents for a portion of the tenure to the 
plaintiff ’s co-sharers inthe zemindary. These 
facts have not been considered by the Judge. 
We think that, if the intervenors can prove 
these facts, they will have made out a suff- 
cient recognition of their position as tenants, 
whether the plaintiffs received rent from them 
or not. They would prove that the plaintiffs 
were fully aware that the intervenors were the 
de facto tenants, a Howala being a trans- 
ferable tenure, and the possession tor fourteen 
years under a public transfer and the pay- 
ment of rent to a co-sharer in the estate 
being indisputable evidence to the intervenor ’s 
right to be the tenants. It is said that, 
unger certain sections of the Act, every 
under-tenant is bound to register his tenure 
in the serishtah of his landlord. This may 
be, but no sped¢ial penalty is laid down for 
non-registry. It may be that an under- 
tenant may take the risk of injury which he 
may incur in consequence of non-registry. 
But the Act in section 12, which relates to 
notices of enhancement, does not lay down 
that’ such notices shall bz served only on the 
registered tenant, or that such notices shall 
be sufficient for the purposes of the Act, if 
served on the registered’ tenant. That sec- 
H A 
tion lays down that the notice shall be served 
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on the tenant, that is, on the person whom 
the zemindar knows to be the actual tenant. 

We think the decision of the Judge, con- 
fined as it is to the question of recognition, 
as founded on registration or receipt of rent 
by plaintiffs, is not a sufficient determination 
of the issue which has been raised between 
the plaintiff and the intervenors, and that 
the case must be remanded to him to ascer- 
tain whether the provisions of seclion 13, 
Act X. of 1859, have been complied with, and 
the notices have been served on the tenant, 
whose s/a/zs as tenant has been sufficiently 
proved. If this is found in the intervenor’s 
favour, the suits should be dismissed. If it 
is found against the intervenors, the notice 
of enhancement on the old tenant will be 
considered a suflicient notice on the interven- 
ors. The suit must be treated as being 
fairly launched as against the inteivenors as 
well as against the original defendants, and 
the decree must follow the result of the 
issues upon the merits. between the plaintiff 
and the intervenors which, we would observe, 
have not as yet been tried by the Judge. 

The costs of this appeal will follow the 
fina] judgment in the case. 





: The 23rd August 1865. 
Present è 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Ameen’s report (as to rent of previous years). 
Case No. 1236 of 1865 under Act X. of 1859. 


Special Appeal from a decision passed by the 
Fudge of Alymensing, dated the 11th Febru- 
ary 1865, reversing a decision passed by the 
Collector of that District, dated the 6th De- 
cember 1864. 


Anund Moyee Chowdhrain (Plaintiff), 
Appellant, 


Versus? ° 


Moneekurnicka Chowdhrain (Defendant), 
Respondent. 


Baboo Onoocool Chander Mookerjee for 
Appeltant, 


Baboos Kalee Afohun Doss and Kallee Kishen 
Sein for Respondent. 


Herp that the Judge in this case (in which the 
rents decreed for previous years had still to be 
ascertained when the decree was given) should 
have postponed the decision till the Ameen had ascer- 
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tained what was the proper rent of the land for the pre- 
vious years. 


Tue Judge in this case (in which the 
rents decreed for previous years bad still 
to be ascertained when the decree was given) 
should have postponed the decision till the 
Ameen had ascertained what was the pro- 
ser rent of the previous years for the lands, 
ind he should have directed the Principal 
Sudder Ameen in that case to expedite the 
` A meen’s investigation, and at once to decide 
| very objection to the Ameen’s report prompt- 
ly, and then decided this case. 


In respect to the suit being superfluous 
under the facts of this case, we observe that 
the plaintiff had every right to make her 
plaint in order to save limitation. The re- 
spondent has no equitable grounds at all 
to argue the contrary. 


We decree the special appeal with costs in. 


proportion to the amount eventually decreed, 
and remand the case for trial with reference 
to the above remarks. 


The 24th August 1865, 
Present: 


The Hon’ble G. Campbell and A. G. 
Wacfherson, Judges. 


Special Appeal—Review of judgment of a former 
Judge by his successor— Evidence. 


Case No. 480 of 1865 under Act X. of 1859 
Special Appeal from a decision passed by the 
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Tis was a suit for enhancement of rent: 
The defendant pleaded uniform payment of 
rent. The Judge found in his favour in 
what seems ,a@ satisfactory and conclusive 
judgment. But subsequently another Judge, 
succeeding him, without any new evidence, 
admitted a review on the facts, and the case 
was then decided on those same facts in 
favour of plaintiff. This Court has often 
expressed its disapprobation of such an 
abuse of the power of review; but, except 
when there is absolutely no ground such 
as to give jurisdiction within the very wide 
and vague terms of the present law, we 
have no power to interfere. It is, how- 
ever, open to the Court, on the deci- 
sion after admission of review, to consider 
the whole case. In this instance, the Judge, 
who decided the Case on review, summa- 
rily decides against defendant, on the ground 
that his receipts are unproved. But we find 
that the defendant himself was examined as 
a witness, and in general terms testified to 
the receipts. It was the fault of the Court 
and of the other party that he was not more 
particularly examined; and at any rate 
there is some proof of the receipts upon 
which the Judge was bound to give an 
opinion. We may further observe that, 


| Strict rules of evidence not being understood 
lin the Mofussil, it seems to us altogether 


inconsistent with justice to reject documents 
summarily for want of legal proof, without 
first being clear that the party producing 
them has been made to understand the 
nature of the proof required, and has had an 
opportunity of producing it. Most modern 


Fudge of East Burdwan, dated the 2nd| documents ate at any rate susceptible of 


December 1864, afirming a decision passed 
‘by the Deputy Collector of that District, 
dated the 20th May 1863. 


Shaikh Gholam Hossein (Defendant), 
Appellant, 


VETSUS 


Okhoy Coomar Ghose and others (Plaintiffs), 
« Respondents. 


Moulvi Syud Murhamut Hossein for 
Appellant. 


Baboo Grish KI D Ghose for Respondents. 


Though a Judge twght not to admit (merely on the 
facts and without any new evidence being adduced) a 
review of judgment passed by his predecessor, yet his 
doing so is not fer se a ground of special appeal. 


Documentary evidence should not be summarily re- 
jected for want of legal proof, unless the party produc- 


ing it understands the nature of the proof required, and 
has had an opportunity of producing it. R 


proof by the evidence of the parties pro- 
ducing them, or those from whose custody 
they come. The persons by whom they 
purport to be signed ought to be examined 
on oath, and a comparison of signatures, 
handwriting, &c., often supplies effective 
evidence. In this case, too, as remarked by 
the first Judge, allowance is to be made for the 
age of some of the receipts. Under all” the 
circumstances, we remand the case for re- 
trial of the issue regarding holding at a 
uniform rate, after duly considering both the 
evidence on the file, and any other evidence 
which the parties may now give. - ’ 


There is no decision by the Judge regard- 
ing the quantity of land, the alleged ground 
of enhancement and the rates ; and, if og the 
first issue the rent is found to be variable, 
these points must.also be tried, 
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The 26th August 1865. 
Present ; 
The Hon’ble G. Campbell and F. A. Glover, 
Judges. 


Presumption of uniform payment from Perma- 
nent Settlement—Enhancement of rent on re- 
sumed Lakheraj. 


Case No. 1396 of 1865 under Act X. of 1859. 


Special Appeal from a deciston passed by the 
Judge of the 24-Pergunnahs, dated the 1 sth 
February 1865, affirming a decision passed 
by the Deputy Collector of that District, 
dated the 15th September 1864. 


Koonwur Raj Coomar Roy (one of the Plaint- 
iffs), Appellant, 


VEr Sus 
Assa Beebee (Defendant), Respondent. 


Baboos Anund Chunder Ghosal and Sham 
Lal Mitter for Appellant. 


Baboo Mohendro Narain Bose for 
Respondent. 


To entitle a ryot to the benefit of the presumption of 
uniform payment from the Permanent Settlement, it is 
not necessary that he should explicitly plead a holding 
from the time of the Permanent Settlement. His denial 
of the right to enhance, and proof of upwards of zo 
years’ uniform holding, are sufficient. 


The assessment of revenue on resumed lakheraj land 
does not entitle the landlord to claim a re-adjustment of 
the rents of ryots holding at fixed rates from the Per- 
marient Settlement, 


Tuis is a suit against a ryot for enhance- 
ment of rent. The estate is a resumed 
lakheraj. The defendant pleaded that his 
tenure is not liable to enhancement, and 
filed 21 years’ dakhilas at a uniform rent. 
These being found genuine, and no variation 
of rent from the time of the Permanent Set- 
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In appeal it is grat urged that defendant 
did not explicitly plead a holding from the 
time of the Permanent Settlement; but we 
think that his denial of the right to enhance 
and proof of upwards of 20 years’ uniform 
holding is quite sufficient to raise this issue, 


Second.— Appellant urges that, because re- 
venue has been assessed on his tenure, he is 
entitled to a re-adjustment of the rent of his 
ryots, and he quotes the decision of a Bench 
of five Judges in the case of Teargal Banoo, 
June roth, 1865. In that case, it was only 
decided, with respect to a talook, that the 
talookdar could not be ejected or subjected 
to arbitrary enhancement, because revenue 
had been assessed on the superior holding. 
It was thrown out that, possibly in some 
cases, the owner of. the resumed lakheraj, on 
account of the imposition of revenue, might 
have an equitable claim, to assess a propor- 
tionate amount on a sub-holder; but that 
suggestion is distinctly qualified by the last 
sentence of the judgment as by no means a 
binding and conclusive opinion. In that 
case, moreover, the under-tenant being a 
talookdar holding under a contract, section 3 
of Act X. of 1859 had no application to him. 
In this case, the defendant is a ryot whose 
rights are, as the Judge clearly shows, 
regulated by section 3, a provision which 
applies to all estates whethtr revenue-pay- 
ing or revenue-free, and the terms of which 
are quite absolute. No ground is shewn 


‘on which we should or could override the 


absolute terms of that law, because revenue 
has been assessed on the plaintiff. Plaintiff 
has all along been entitled to take from 
the ryots the rent payable by all ryots accord- 
ing to the old custom, Defendant has 
paid and does pay that rent. The only 
difference is that, while hitherto plaintiff has 
kept it all to himself, he is now bound to 
pass part of it on to Government. 


tlement being proved, the suit was dismissed.! The appeal is dismissed with costs. 


TN 
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The 25th April 1865. 
Present; 


The Hon'ble G. Loch and W. S. Seton-Karr, 
l Judges, 
Appeal—Rival Decree-holders. 
Case No. 113 of 1865. 


| 


N 

Miscellaneous Appeal from an order passed 
by the Fudge of the 24 Pergunnahs, dated 
the 14th December 1864, reversing an order 
passed by the Principal Sudder Ameen of 
that District, dated the oth September 
1864. 


Nawab Hajee Mahomed Khan Kuzulbash 
(Decree-holder and Objector), Appellant, 


Versus 


Thakoor Singh alras Bheem Singh 
(Collusive Decree-holder), Respondent. 


Baboos Fuggadanund Afookerjee and 
Kheiternath Bose for Appellant. 


Mr, R. E Twidale for Respondent. 


In a question between rival decree-holders an appeal 
will not lie. e © 


Note by Deputy Registrar.—Tuis is an 

appeal against an order passed by the Judge 
‘of the 24 Pergunnahs, 

It would appear that one Bheem Singh, 
in execution ot a decree, dated the 25th of 
August 1563, attached, on the 8th of February 
1864, Certain property belonging to the 
judgment-debtor, Alla Nowazee Begum, 
which had already been attached, on the 
Iuth of April 1860, by Nawab Hajee Maho- 
med Khan Kuzulbash, pending the result 
of a suit instituted by him against the said 
judgment- debitor, in which a decree was 
obtained in his fav&ur, bearing an earlier date 
than that of Bheem Singh. 

The Principal Sudder Ameen released the 
attachment under Bheem Singh’s decree, 
under section 246, Act VIII. of 185y. 

The Judge in appeal reversed the Princi- 
pal Sudder Amesen’s order, and directed 
that officer to follow the procedure laid 
down in section 27, Act VIIL. of 185y. 

Nawab Hajee Mahomed Khan K:uzulbash 
appeals against the above order of the Judge. 

The dispute is now between the two 
decree-holders, and not between ihe two 
original parties tothe su, The case, there- 
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fore, does not fall under section 11, Act 
XXII. of 1861, which provides that “ ques- 
“tions arising between she parties An the suit 
‘in which the decree was passed, and relat- 
“ing lo the execution of the decree, shall 
“ be determined by order of the Court exe- 
“culing the decree, and not by a separate 
“suif, and fhe order passed by the Court 
“ shall be open to appeal.” 


Section 246 of Act VIII. of 1859, how- 
ever, expressly provides that an order, such 
as that passed by the Principal Sudder 
Ameen, is “ xo! subject to appeal ; but the 
“ party against whom (e order is given 
‘“ shall be at liberty to bring a suit to estab- 
‘lish his right within one year from the 
“ date of the order, ” 

There being good reason to doubt whether 
the Lower Appellate Court had any jurisdic- 
tion in the case, and, consequently, whether 
an appeal from such an order would lie to 
this Court, I beg to refer the question for 
the orders of the Lowazima Bench. 


The Court may, under section 35, Act 
XXIII. of 1861, “ call for the record of any 
“ case decided on appeal by a subordinate 
“ Court, in which no further appeal shall 
“lie, when such Court exercises a jurisdic- 
“tion not vested in it by law,” and may set 
aside such an order. But, I apprehend, the 
Court can only be induced to take action on 
the mo:ion of the party, and not on an appeal. 


Mr. Justice Loch.—it is a matter of little 
consequence how the irregularity is brought 
to the notice of this Court, whether by motion 
or by a petition of appeal. The Court may 
act on either application. Send for the 
record, and submit it to the Miscellaneous 
Bench for orders, and direct the lower Court 
to suspend proceedings till it receives further 
instructions from this Court. ' 


Order.—In this case we have heard both 
parties, and are clearly of opmion that no ap- 
peal lay to the Judge. It is true that Hajee 
Mahomed first appeared in the Principal 
Sudder Ameen’s Court’as an intervenor ina 
case in which Bheem Singh was plaintiff, 
and Nowazee Begum was defendant. But, 
substantially, the decision of the Principal 
Sudder Ameen had reference to the rival 
claims of Hajee Mahomed and Bheem Singh. 
To all intents and purposes they were rival 
decree-holders, disputing about priority of 
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claim to attached property of a debtor. As 
such, their case falls within the scope of the 
Full Bench decision, quoted at page 527 
of Marshall’s Reports, which rules that, in a 
question between rival decree-holders, an 
appeal will not lie. 

Looking at the case in this view, which 
is the substantial and correct and just view 
to take, the question appealed to the Judge 
was a question between rival claimants, and 
the Judge, under the decision quoted, should 
have refrained from entering on a consider- 
ation of the same. 

We reverse the Judge’s decision with costs, 
and restore that ot the first Court. 


bere ee ce Ecg 


The 25th April 1865. 


Present 


The Hon'ble G. Loch and W. S. Seton Kar. 


judges. 


Execution of decree for immoveable property 
—Possession (under sections 223 and 224 
of Act VIII. of 1859). 


Case No. 84 of 1865. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Moorshedabad, dated the 
28th November 1864, affirming an order 


passed by the Principal Sudder Ameen of 


that District, dated the asst July 1864. 


Messrs. J, Robson & Co. (Decree-holders), 
A ppellanis, 


Versus 


Mr. Maseyk, Manager on behalf of Mr. C. 
S. Hogg, Administrator to the Estate of 
Mr. D. Andrew, deceased (Judgment- 
debtor), Respondent, 


Mr, Montriouw and Baboo Baneenath - Bose 
for Appellants. 


Mr. R. T. Allan and Baboo Baneemadhud 

° . Banerjee for Respondent. 

A person, who has obtained symbolical possession un- 
der section 224 of Act VHI. of 1859, may subsequently 
ask for actual possession under section 223, if the terms 
of his decree warrant such possession being given. 
~ Tue petitioner applied for possession in 
execulicn of his decree, and obtained sym- 
bolical possession under section 224, Act 
VIII. of 1859.. Finding that ceriain part of 
the property was in the actual possession of 
the judgment-debtor, he applied tothe Prin- 
cipal Sudder Ameen to get actual possession 
under section 223, Both the lawer Courts 
have rejected his applicatfon on the ground 


that he has already been put into possession, 
and given a receipt to that effect. 

We think the order passed by the lowe 
Courts is erroneous, There is nothing in 
the law to prevent a person who has obtain- 
ed possession under section 224 from asking 
subsequently for possession under section 223 
of the land, or such portion of it as he may 
find to be in the actual possession of the de- 
fendant, provided the terms of his decree 
warrant such possession being given. We 
therefore reverse the order of the loner 
Courts, and direct the Judge to look to the 
decree, and, if the terms of that decree war- 
rant actual possession being given, there is 
nothing in the law to prevent it. 


The 26th April 1865. 
Present: 

The Hon'ble G. Loch and W. S. Seton-Karr, 
„Judges. 
Limitation—Keeping decree alive. 

. Cases Nos. 55 and 56 of 1865. 
Miscellaneous Appeals from -an order pass- 
ed by the Fudge of the 24-Pergunnahs, 
dated the “28th December 1864, afirm- 
mg an order passed by the Sudder Ameen 
of that District, dated the 29th Septem- 


ber 1864. ` 
Raj Bullub Bunge (Judgment-debtor), 
Appellant, e 
versus 


Tarranath Roy (Decree-holder), “Respondent 


Baboo Opendur Chunder Bose for 
Appellant. 


Baboo Bhowanichurn Dutt for 
Respondent, 
Something more than the mere presentation of a pe- 


tition on the part of a decree-holder for execution is ne- 
cessary to keep a decree alive. i 


Ix this case the Judge has held that the 
presentation of a petition on the part of a 
decree holder for execution is sufficient to 
keep the decree alive. This Court has held, 


fe 


in several instances, that something more than ` 


the filing of a petition is necessary. to be 
done’ by a decree holderg seeking to avoid 
the effect of the Law of Limitation. But it 
is urged by the respondént that, if the Court 
overrule the Judge on this point, still the 
decree holder is entitled to execute his de- 
cree, for it was not in existence when Act 
XIV. of 1859 was passed, The decree was 
passed on sth June 1860. 
Act XIV, of 1859 was suspended till the Ist 


The operation of | 
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January 1862, by Act XI. of 1861. The 
decree was not in existence when Act XIV. 
of 1859 was passed, but it was so when 
that law came into operation. The decree- 
-holder is, therefore, entitled to the benefit of 
the time granted by section 21, and as he 
has filed his application within three years 
. from the time when the law came into opera- 
tion, he is entitled to execute his decree. 
We confirm the order passed by the Judge, 

but not for the reason assigned by him, 

which we think to be erroneous. The ap- 

peal No 55 is dismissed with costs, and 
No 56 without costs. 


The 24th April 1865. 
Present : 


The Hon’ble G. Loch and W. S. Seton-Karr, 
Judges. 


Practice of High Court—Review of Judgment 
l or Order (Second applications for). 


Application for review of an order rejecting 


an Application for a second Review of | receiving motions. 


Judgment, passed by Mr. Fustice Bayley, 
dated the 27th Lebruary*1865. 


Kanto Lall Singh, Peziżioner, 


Versus 
Brojo Lall Singh, Opposite Party. 


An order, rejecting an application for review of a 
judgment or order passed by the Court, is final. Ap- 
plications for re-consideration of such orders’ should 
not be received in the Office, but the applicants should 
be referred to the Bench receiving motions. 


Note by the Deputy Registrar.—Accorp- 
ING to paragraph 7 of the Review Rules, dated: 


the 6th of May 1863, passed by the whole | 


Court, an order rejecting an application for 
review is final. The law too, section 378 
of A& VIII. of 1859, declares that such an 
order is final. ` 

The Court (Mr. Justice Steer and Mr, 
' Justice Jackson), however, have, on the 8th 
of December 18064, in Case No. 1395 of 1864, 
Fukeerooddeen and another versus Kalachand 
Sirdar and others (page 287 of the Weekly 
Reporter, Volumg I.), held that a second 
application for review of judgment can be 
admitted, although the jirs/ may have been 
. Tejected as founded on insufficient grounds. 

This ruling does not seem to me exactly 
to apply to the case in hand, which is an 
application for review of an order rejecting 
an application for review, and not a second 
application for review of a judgment. 
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I, therefore, beg the orders of the Court 
on the following points :— 

rsf—Can, the Office of itself, that is 
without the orders of the Court obtained by 
way of a motion, receive second and other 
applications ad infinitum for the review of 
a judgment? 

2nd,— Are applications for reviews of orders 
rejecting applications for reviews admissible, 
and can the Office of itself receive such appli. 
cations? 

Under the old practice, it was not unusual 
to receive a third and even a fourth appli- 
cation for review; but, since the passing of 
the Review Rules of the 6th of May 1863, 
there has not been, to my knowledge, a 
second application for review, nor an appli- 
cation for review of an order rejecting a 
review. 

Order.— When an application for review is 
rejected, that order is final, whether the applica- 
tion relate to ajudgment or order. No second 
application for the review of a judgment 
or order should be received in the Office; but 
the party should be referred to the Bench 
The law, section 378 
of Act VIII. of 1859, is perfectly distinct 
on this point, that the order rejecting an 
application for review of a judgment passed 
by the Court is final. It is equally so in re- 
gard to an order, 


The 26th April 1865. 
Present: 
The Hon’ble G, Loch and W. S. Seton-Karr, 
Judges. 


Collection of debts of deceased persons—Grant 
of Certificate to Husband in preference to 
Mother—Landed property in possession of 
Mother. 


Case No. 19 of 1865. 


Miscellaneous Appeal from an order passed by 
the Fudge.of Patna, dated the 14th Decem- 


ber 1864. e 
‘Mohun Soondur Koonwur, Appellant, 
S Versus 


e 
Ramanoogro Narain, Respondent, 
Laboos Kishen Succa Mookerjee, Mohendro Lat 
Shome, and Kalee Prosunno Duit for 
Appellant. 


Baboos Kishen Kishore Ghose, Sreenath Doss, 
Mohesh Chunder Chowdhry, Unnoda Per- 
shad Banerjee, and Dwarkanath Miker 
for Respondent. 


A mother is not entitle#to a Ren ri under Act XXVII, of 
1860 te collect debts due to her deceasdd daughter in preference 


58. 


. the deceased. 
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to the husband of the deceased. Such certificate, however, 


— = —— 


will not authorize the husband’sinterference withthe mother’s | 


possession of the landed property which she claims as her own, 


THis is a dispute regarding a certificate 
under A XXVII of 1860, From the 
evidence we find that the landed property, 
which is alleged to have belonged to the 


late Geer Koomar, is in the possession of her ' 


mother, the appellant before the Court. We 
do not think that the appellant is entitled 


io a certificate in preference to the husband | 


of the deceased. At the same time wel 
consider that the appellant, being in posses- 
sion of the landed property, cannot be ousted ` 
from that property or prevented from collecting 
the rents thereof by the husband of the deceas- ' 
ed on the strength of the certificate which he 
receives to collect outstanding debts due to 
The husband of the deceased 
is entitled to receive a certificate to enable 
him to collect debts due to the deceased, but 
that certificate will not authorize his inter- 
fering with the possession of the appellant 
in the landed property, which she claims as 
her own. With this reservation we confirm 
the order of the Judge. The parties will 
pay their own costs. 


The 2nd May 1865. 


Present: 


Justice, and Shumbhoonath Pundit, Fudge. 


Mortgaged property. 
Case No. 381 of 1864. 
Miscellaneous Appeal from an order passed by 


the Principal Sudder Ameen of Behar, dated | 


the 21st May 1864. 


Boodhoo Singh and others (Objectors), 
Appellants, 
ver sus 
Kishen Chunder Ghose and others (Decree- 
holders), Respondents. 
Daboo Unnoda Pershad Banerjee for Ap- 
v pellants. j 


Baboos Kishen Kishore Ghose and Banee 
Madhub Banerjee for Respondents. 
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body was entitled to take away a moiety of 
the estate from the mortgagee without pay- 
ing the whole amount due upon the mort- 
gage, Before the mortgage could be removed 
from any part of the estate, the whole mort- 
gage-debt must be paid off. 

The order of the Principal Sudder Ameen, 
allowing possession of the moiety to the 
plaintiffs on their depositing only half of the 
mortgage-money, must be reversed. Each 
party to bear his own costs. 





The 2nd May 1865. 
Present: 


The Hon’ble G. Loch and W. S. Seton-Karr, 
Judges, 


Benamee sale in execution of decree—Right of 
re-sale. 


Case No. gt of 1865. 


Miscellaneous Appeal from an order passed by 
the Fudge of Moorshedabad, dated the 14th 
February 1865. 


The Nawab Nazim of Bengal (representative 
of theJudgment-debtor), Appellant, 


e 
Versus 


-Muzhur Ali alias Sat Cowree Mean (pur- 


chaser of decree), Respoydeni, 

Kishore Ghose, Onoocool 
Chunder Mookerjee,and Obhoy Churn Bose 
for Appellant. i 

Mr. R. T. Allan and Baboos Sreenath Doss 
and Gopal Lall Afitter for Responcent. 


A benamcee or collusive sale of property in execution 
of a decree will not save it from re-sale in satisfaction 
of the decree. 


A PRELIMINARY Objection is taken to this 


| appeal, that the Nawab Nazim comes before 


the Court in the character of an intervenor, 
and, as such, cannot be heard. 

The position of the petitioner is peculiar, 
and, under the circumstąpces, we think his 
appeal is admissible. He is made the re- 
presentative of the deceased. debtor, and as 
such liable for the debt, and in that capacity 
is entitled to appeal; but he says the pro- 


perty attached and sought to be made liable 
| for the decree came int®his hands from a 


Where a mortgage is a charge on the whole of an | SOUrCE other than from the debtor. ‘This 
estate, before the mortgage can be removed from any circumstance, even if trè, should not, we 


part of the estate, the whole mortgage-debt mu-t be 
paid off. 


We think it clear that the decree of the 
lower Court must be reversed. The decree 
showed that the mortgage was a charge 
upon the whole "estate. Consequently no- 


‘think, prevent us from receiving his appeal, 
| the property having been held to be the pro- 


perty of the deceased debtor, and liable to 
sale. 

For the petitioner, it is urged that the 
property in question did belong to the judg- 
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ment-debtor, and was sold in execution of a, 


decree and purchased by Ameeroonissa, and 


that he succeeded to it as her heir, and | 


therefore it cannot be again sold in satis- 
faction of the decree of the judgment credit- 
or. The petitioner also produces a proceed 


1862, by which the property was released 
when previously attached by the present de- 
cree-holder in execution of this decree, as | 
avowedly not being the property of the debt- , 
or. After this order was passed, the decree- 
holder again attached it, and the petitioner , 
then disclosed what appears to have been un- 

known to the Court when it passed the, 
order of August 1862, that the property did 

originally b-long to the judgment debtor, and | 
was sold in execution of a decree against 
him, and was purchased by Ameeroonissa, 
This state of facts now disclosed by the | 
petitioner should be disposed of by the 
Judge. He seems to think that the petition- 
er has caused some denamee sale of the pro 
perty to be made; but the statement in his 
petition is perfectly distinct and apparently 
honest, and he should be required to give ` 
proof of it. If the sale under which Ameer. 
oonissa purchased be a dond fide sale, the 
decree-holder cannot sell the property ; if it 
be collusive, the property will be liable to 
sale notwithgtanging the Court’s order of: 
August 1862, which was passed under what | 
appears to have been an ignorance of the 
facts new brought to light. We remand. 
the case for disposal with reference to the’ 
above remarks. 


H 


The 2nd May 1865, 
Present: 


The IJon’ble G. Loch and W. S. Seton- Karr, 
Judges, 


Appeal—Respondent—Remand, 
Case NA 115 of 1865. 


Miscellaneous Appeal from an order passed : 
by the Additional Principal Sudder Ameen | 


of Burdwan, dated the 17th December 1864. 


Radha Kishore Bo 
debtors), 


and another (Judgment- 
Appellants, 


a 
versus 


Maharajah Mahtab Chand Bahadoor (Decree: | 


holder), Respondent. 


ing of the High Court, dated znd August, 
|1 


‘when the appeal was before us. 


_ case, 
' before the Courts has failed, he goes back 
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Baboo Fuggadanund Mookerjee for 
Respondent. 


A respondent must be held to the grounds on which 
he rested his cause when the appeal was before the 


i Court prior to the case being remanded to enable him 


to prove a part'cular allegation. 


Tuts case was sent back to give the re- 
spondent an opportunity to prove a particu- 
lar allegation which he raised at the time 
of hearing the appeal, os, that the acts 
said to have been done in 1861 and 1862 in 


‘furtherance of the execution of the decree 


were collusive. The lower Court has found 
that the evidence adduced by him is un- 
worthy of credit, and has rejected it. He 
‘now comes up before this Court on another 
plea, that in 186r and 1862 he pleaded limi- 
tation, and no order was passed till 1864, 


'when the lower Court held that limitation 


did*apply. 

We think that the respondent must be held 
to the grounds on which he rested his case 
The evi- 
dence he now produces was at the time an 
the record, but he abstained from making any 
use of it, and treated it as not furthering his 
Now that the plea he then pressed 


to cther evidence, and raises a fresh objec- 
tion We think it unnecessary to go into 
the statements of the decree-holder to show 
that the lower Court was wrong in const- 
' dering that the proceedings taken by hin 
in 1856 were insufficient to keep the decree 
alive, as that is not the point now before us 
, We reject this petition with costs. 


| 


| The znd May 1865. 
Present: 


i The Hon’ ble G. Loch and W. S, Seton-Karr, 
Judges, 


Jurisdiction—Revival of decree of one Court 
struck off by another. 


| 


Case No. 117 of 1865. 


e 
- Miscellaneous Appeal from an order passed 
by the Fudge of Patna, dated the 16th 
December 1864. 


Sreedhur Sursutty and others (Decree- 
holders), Appellants, 


Versus 


Is 


| 


aboos Banee Madhub Banerjee and Luckhee "Moharajah Bhoop Singh (Judgment- debited, 
Churn Bose for Appellants. Respondent, 
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Baboo Mohesh Chunder Chowdhry for 
Appellanis. 


Baboo Onoocool Chunder Movkerjee and 
Moonshee Ameer Ally for Respondent. 


A decree transmitted to, and struck off by, another 
Court than the Court where it was obtained, can only 
be sought to be revived in the latter Court. 


Brrore this appeal could be heard, the 





respondent took a preliminary objection to: 


the order of the Judge of Paina as alto- 
gether without jurisdiction, which objection, 
after hearing the appellant, we think legal 
and valid. 

The decree sought to be executed was a 

decree of the Court of Tirhoot. A certifi- 
cate was obtained from that Court towards 
the close of 1861, and forwarded to the 
Court of Patna in con‘ormity with the pro. 
visions of the last portion of the chapter 
of the Civil Code for execution of decrees, 
section 284 and following. In the said 
Court of Patna, the decree was struck off 
on the 28th of February 1862. It is now 
argued for the respondent that the decree 
should never have been revived, as it has 
been, by the Judge of Patna; but that execu- 
tion should have been again sought for, and 
proceedings have been again taken in the 
_ Court of Tirhoot. Though the law makes 
no express provisions for cases of decrees 
transmitted to other Courts, when they are 
struck off, and when they are sought to be 
revived in such Courts, it is still sufficiently 
clear to us that the same procedure ought 
to be strictly followed over again. Were it 
otherwise, all sorts of irregularities and frauds 
might be committed. The decree might 
have been satisfied to the last anna in the 
Court where it was obtained; and it yet 
“might be again revived, after being struck 
off, in the Court to which it had once been 
transmitted, by any vindictive, reckless, or 
unscrupulous creditor, for the mere pur- 
pose of annoyance and harassment. The 
Court of Patna, and any Court so situated, 
has not the whole record before it, and can 
have no means of knowing the exact’ position 
of the parties and the real state of the 
case. 
* In this view, holding that the revival in 
the Patna Court was illegal, and that such 
illegality is one of substance and not of 
mere form, we annul the Judge’s proceedings 
altogether, and leave the decree-holder to 
apply to the Tirhoot Court, if he be so 
advised, for the revival of proceedings. 

Appeal dismissed with eosts. 
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The 9th May 186s, 
* Present: 


The Hon’ble G. Loch and W. S. Seton-Karr, 
Judges. 


Hindoo Law—Inheritance—Adoption—Hindoo 
widow—Certificate (under Act XXVII. of 
1360). 


Case No, 38 of 186s, f 

Aiscellaneous Appeal from an order passed by 
Afr. A. Pigou, Judge of Hooghly, dated the 
13ih December 1864. 


Sreemutty Deeno Moyee Dossee, Appellant, 
versus S 
Doorga Pershad Mitter, Respondent, 


Baboos Sreenath Doss and Dwarkanath 
Mitler for Appellant. , 

Baboo Mohendro Lal Shome for 
Respondent, 


A had permission from her husband B, with the con- 
sent of his father C, to adopt three sons in succession. 
B died betore C, and C, before his death, executed a 
will leaving his property to A’s adopted son, and ap- 
pointing D executor, and directing him to take posses- 
sion of the property until the adopted son came of age, 
when he was tobe proprietor of his entire estate. After 
Ce death, A adopted Æ, who died before he came of 
age. HELD (1) that the property vested in E on his 
adoption, although he was a minor, D being merely a 
manager; (2) that, under the Hindoo Law, A was the 
legal representative of her adopted son £, and conse- 
quently entitled to a certificate under Act XXVII. of 
1860 as his legal heir; and (3) that d’s title to the pro- 
perty was not contingent on her adopting three sons in 
succession, as a Hindoo widow, having permission to 
adopt, cannot be compelled to act up to that permission. 


Deeno Moyes, the appellant before us, 
received permission from her husband, Ja- 
dub Chunder, with the consent of his 
father Rajmohun, to adopt three sons in 
succession. Jadub Chunfer died, before his 
father Kajmohun. Some time before his 
death, Rajmohun executed*a will, by which 
he left his property to the adopted son of 
Deeno Moyee, and appointed Doorga Doss 
as executor, directing himo take possession 
of all his moveable and immoveable property 
till the adopted son cafne of age, when the 
son was to become the proprietor of his entire 
estate. Deeno Moyee adopted Sooruthnath 
ater the death of Rajmohun, and Sooruth- 
nath died in January 1864. Deeno Moyee 
has failed to adopt another son which she had 
permission to do, and now claims a certifi, 
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cate under Act XXVII. of 1860 as legal heir | Original Jurisdiction produced before us 


of her deceased adopted son. 
has held that, as the child tever came of age, 
he never became vested of the property, and 
that consequently Deeno Moyee could have 
no claim to the property. This argument 
is urged before us in appeal, and it was also 
urged that Deeno, Moyee could have no legal 
title to the property till she had carried out 
her husband’s wish, viz, that of adopting 
three sons in succession. Now, it is clear 
that a Hindoo widow, having permission to 
adopt, cannot be compelled to act up to that 
permission; and we think the Judge was 
wrong in suppcsing that the property did not 
vest in Sooruthnath when he was adopted. 
The management remained with Doorga Doss, 
but nothing more. The words on which 
the Judge lays stress merely signify that, 
on the adopted son attaining majority, all 
interference on the part of the executor in 


It is perfectly clear that, under this, the manager or 


The Judge | to-day, in which the position of Deeno Moyee 





of the case, we are of opinion that, according to the true 
construction of Raj Mohun Roy’s will, Doorgapershad 
had no power to mortgage the house in question. ; 

The 6th item of the will says: ‘‘ You shall spend in 
“ the marriage of Sreemutty Bheenoomotee Dossee, my 
“ eranddaughter, in the female line, Rs. 200, and on 
“those of my two granddaughters, in the male line, 
“ Rs. 1,400, and on my shrad Rs. 300.” 


executor, or whatever he may be called, had no power 
whatever to spend upon those marriages a larger sum 
than the testator appointed for that purpose. But 
Doorgapershad says the family would have lost caste 
if he had not spent larger sums than those specified in 
the will. Surely, however, the testator was a better 
judge than he as to how much was to be spent out of 
the testator’s estate on the marriages of his grand- 
daughters ; and the testator limited the sums as specified 
in the 6th item. 

The will continues hus in the 7th para.: “ You shall 
“ pay my debts and receive my demande agreeably to 
"mg khata or ledger, and make the disbursements 
“ Specified in the above items”? (referring to the para- 


| : 
| graphs of the will in which the executor is authorized 


to make different disbursements, including those men- 


the property would cease; and that Deeno | tioned in the 6th item). “In doing which, should there 


Moyee is the legal representative of her 
adopted son under the Hindoo Law, there 
can be no doubt; and, had there been room 
for any question on the matter, it is set at 
rest by the decision * of the High Court in its 





* The 24th March 1865. 
Present: 


The Hon’ble Sæ Bathes Peacock, Kt., Chief F ustice, 
the Hon’ble A. G. Macpherson, Fudge. 


and 


Sreemutty Deeno Moyee Dossee, 
erg 


Tarrachurn Coondoo Chowdry and others. 


WE are of opinion that in this case the plaintiff is | 
entitled ro have the deed of mortgage setaside as regards | 


the heirs, and so far as it affects the estate of Raj Mohun 
Roy. ‘She is also entitled to restrain the defendants 
frum proceeding to enforce the foreclosure, or taking any 
further proceedings against the heirs of Raj Mohun Roy, 
or his estate in that suit. 

We are of opinion that, under the will of Raj Mohun 
Roy, Doorgapershad had no right to create this mort- 


gage. Although Doorgapershad became the attorney ; 


or executor under the will of Raj Mohun Roy, be - had 
not, according to the@Jindoo Law, the same power over 
the estate of Raj Mohun, moveable and immoveable, 
which an executor would have over lease-hold estate 
according to EngHsh Law. We think that, according 
to Hindoo Law, an attorney or executor under a will 
has no greater power over immoveable estate than a 
manager, which, according to the decision of the Privy 
Council, in the case of Hunnooman Pershad Panday 
(reported in 6 Moore@ Indian Appeal Cases, p. 393), is 
a limited and qualified power; and, further, we are of 
opinion that the general*power of a manager under a 
will may be restricted by the will, and that the manager 
is bound to act according to the directions in the will. 
If, therefore, Doorgapershad had the power to mortgage 
for specific purposes, it would have been the duty of the 
lender to enquire into the circumstances under which 
the estate was about to be mortgaged ; and whether the 
executor or attorney had authority under the will to 
effect such a mortgage. But independently of that view 








' “ be a deficiency, or should my demands not have been 
GC realized at the point of time at which any act ma 
“ be about to be performed, you shall, in that case, sell 
rr my Calcutta property at a reasonable price, and per- 
«c form such act and liquidate my debts. You shall pay 
rr out of my estate the charges and expenses of the 
“ suits which are now pending, and which may here- 
“ after be instituted, in respect of my property, and the 
recovery of the moneys due to me; and after making 
“ the disbursements specifically mentioned in the above 
‘items, if there be a surplus, you shall purchase Com- 
, © pany’s Papers with the same, and keep it in your 
(rr tahvil; and when my son’s adopted son shall have 
| “ attained the age of majority, he shall become the 
“< malik of my entire estate to whom you shall account 
"7 for and make over the whole of my moveable and im- 
i “€ moveable properties, and who, being constituted the 
t €< sebatee or superintendent of services of the duties, 
(ce shall perform and carry on the same.” 

It appears clear from the evidence of Doorgapershad 
that he borrowed the money, which is received by this 
mortgage, at the time of the second daughter’s marriage, 
and that he borrowed it for the purpuse of paying for 
her marriage, possibly also for the purpose of paying off 
debts incurred for the marriage of the previous grand- 








| daughter, but for nothing else. The defendant's own 


manager deposes that, when Doorgapershad borrowed 
the money, he said it was required for the purpose of 
the second marriage. It is clear, therefore, that, if the 
defendant Doorgapershad had the power to mortgage 
at all, he could not do so for a larger sum than the 
Rs. 1,400, which the testator said was to be spent on 
the two marriages : and before the mortgage woul€ have 
been good to the extent of Rs. run the mortgagee 


| was bound to have enquired whether the former daugh- 


ter’s mafriage expenses remained unpaid. It appears that 
the mortgagees were told that the money was wanted 
for the second marriage, but that they made no enquiries 
on the subject. In the mortgage-deed it is recited that. 
Doorgapershad borrowed the money for the purpose of 
the management of the estate. But there is nothing, 
except the deed, to show that he did borrow this money 
for general purposes of management. The purpose for 
which it was borrowed is proved by a witness who was, 
at the date of the mortgage, the manager of oné of the 
mortgagees themselves, and he swears that Doorga- 
pershad said the money was required for the gecond 
marriage. It appears to us that he could not, for the 
purpose of the second granddaughter’s marriage, ex- 
pend more than Rs. 700, or expend on the tivo weddings 
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is fully recognized. We therefore reverse | certificate sought for be given to. appellant. 
the decision of the Judge, and direct that the | The appeal is decreed with costs. 





more than Rs. 1,400 as limited in the will. 
mortgagees, therefore, having distinct notice that the 


The | 


We have cometo theconclusion that Doorgapershad had 
a right to sell, butthat he had norightto mortgage; and 


money was required for the marriages, were not justified | that, even if he had a right to borruw on mortgage from 


in giving so much as Rs. 3,000; and certainly Dvorga- 
pershad, who at the most could spend only Rs. 1,400 
on that account, had no power to borrow Rs. 3,000, 
and pay a large interest on that amount. But it ts 
ufinecessary to go further into this point, because we 
think that it was the intention of the testator, as ex- | 
pressed by his will, that, if the income ot this estate 
were not sufficient to meet the demands on it, the 
Calcutta property was to be sold. A direction to sella 
house, and to invest the surplus in Government securities, 
is a very different thing from a direction to borrow a 
large sum of money at 15 per cent. or some other high 
rate of interest. Thecase of Holdenby versus Spofforth 
(1 Beavan 390) shows that a trust to “ make sale or dis- 
pose of ” the testator’s real estates does not authorize a | 
mortgage, there appearing an intention on the part of the | 
testator that the whole estate should be converted. And ! 
in the present case we think that the clear intentiongof | 
the testator was.that, if it should become necessary to ; 
raise money for the purposes of his estate, the house in ` 
Calcutta should be sold, and the surplus proceeds, | 

| 

| 





if any, invested in Government securities. When a 
testator says that the proceeds of a sale are to be applied 
in a particular manner, he practically points out very 
distinctly that the house is not to be mortgaged, more 
especially that it is not to be mortgaged at a high inter- 
est, which must almost necessarily be injurious to the 
estate. Under these circumstances we think that Duorga - 
pershad, under the will, had no power to mortgage ; and 
that, if it was necessary to raise money for the 
purpose of paying any disbursements, it was his duty to 
sell the house, andinvest the surplus proceeds in Govern- 
ment securities. i 

Then it is said that plaintiff seeks to set aside the mort- 
gage on the ground of fraud, and that the Court cannot , 
grant relief unless a case of fraud is made out. 


do not think that, under the new Procedure, it was ever | 


intended to bind the parties so strictly to the pleadings 
as they are bound in an equity suitin England. What 
was intended under the new Procedure was that justice 

should be done between man and man. Suppose an | 
ignorant person in the mofussil sued to set aside a deed on 

the ground that it was frauduten', and asked the Court 
to give him such relief as he might be entitled to, is he 
to be shut out from all relief because he alleged fraud? 
That is just what the plaintiff in the present case has 
done; for, though she says that the defendants haveacted 
fraudulently, she also says that Doorgapershad had no 
right to sell or mortgage theestate. Ifthe Court thinks 
that defendant hasa right to sell and not to mortgage, it 
is not because the plaintiff says that the defendant has no 
right to sell or mortgage, and because the plaintiff charg - 
es fraud, that she is to have her suit dismissed altogether. 


@e 





these mortgagees to the extent of Rs. 700 or Rs. 1,400, 
he had no right to do so to the extent of Rs. 3,000. 
We think, therefore, that we are bound, in justice and 
equity, to give the plaintiff the relief she is entitled to; 
the more so when we find that one of the issues fixed at 
the original hearing was whether Doorgapershad had 
power to mortgage. 

It was contended that the plaintiff had no locus standi, 


because she was not the heiress of Raj Mohua Roy. That | 


pint was, however, almost abandoned, but if it was not 
abandoned, we have no doubt that the plaintiff had a 
locus standi, as decided by the learned Judge. Plaintiff 
was the widow of Jadub Chunder, who died in his father 
Raj Mohun’s lifetime. Raj Mohun Roy, the father, in his 
will, recites that hisson had given permission to his wife, 
with his (Raj Mohun’s) consent, to adopt three sons in 
succession, Ze, on the death of the first toadopt a second, 
and on the death of the second to adopt a third ;and Raj 
Mohun goes onin his will to direct Doorgapershad 
to see that, in pursuance of this direction, she shall 
adopt a son. She did adopt a son, Surrutnath, 
who has since died; and she now sues as his heiress 
and representative. Itis contended that, if, on the death 
of Surrutnath, the first adopted son, the plaintiff had 
adopted a second son, she would not have been the heiress 
of her first adopted son, inasmuchas the second adopted 
son would have been his heir. This may be true, but it 
does not affect her rights in this suit since, asa matter of 
fact, she has made no second adoption. Although she 
may have committed a wrong in not adopting a second 
son under the power given by her husband, that does not 
prevent her from being the heiress of Surrutnath, the 
adoptedso1. We may add that, under the circumstances, 
we are not sure that, if she had adopted a second son, that 
second son would have been the heir of Kaj Mohun Roy, 


But we | for it is clear that Raj Mohun Roy never gave his consent 


to the widow’s adopting a second son in the event of the 
deith of the first adopted son. As it is, howé@ver, the 
widow, not having adopted a second son, has become 
the heiress-at-law of Surrutnath, and as such is entitled 
to succeed to Raj Mohun Roy’s estate. 

The decree of the learned Judge is reversed, and the 


| mortgage-deed is declared void as against the heirs of 


Raj Monun, and so far as it affects Raj Mohun’s estate, 
The defendants must pay the costs of the suit in the 
Court of first instance, to be taxed on scale No. 2, and 
an injunction will issue torestrain the defendant’s mort- 
gagees from proceeding to final foreclosure under the de- 
cree which they have obtained, or from taking any further 
proceedings in that suit against the heirs of Raj Mohun, 
or his estate. 

The parties will respectively bear their own costs of 
this appeal, P 
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The oth May 1865, 


Present: * 


The Hon’ble G Loch and W. S. Seton-Karr, | 


Judges. 
Objectors—No appeal. 


Case No. 446 of 1864. 


Miscellaneous Appeal from an order passed 


by the Principal Sudder Ameen of Bhau- 
` gulpore, dated the and July 1864. 


Gossain Jhunnu Pooree and another 
(Objectors), Appellants, 


, VEYSUS 


Anund Moyee Dossee (Decree-holder), 
Respondent, 
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: A certificate under Act XXVII. of 


"Appeals, 


Mr. F. Baptist for Appellant. 


Baboo Greeja Sunker Mojoomdar for Re- 
spondent, 


A Court may, on application, if satisfied, allow a 


party to represent a deceased person in carrying on a 
suit or executing a decree, without his obtaining a cer- 
| tificate under Act XXVII. of 1860. Such permission 


will be no warrant to such party to collect debts as if 
he held a certificate under that Act. 


In a case like the present, we see no ground 


| for refusing. the petitioner permission to re- 


present his daughter and execute the decree. 
1860 
is not required to be obtained before a party 
is allowed to represent another who has de- 
ceased in carrying on a suit or executing 
a decree. lt is enough for the Court, to 


i whom a party makes application to represent 


a deceased person, to take evidence that his 


Das Deine. Nori. Bowne: Aale statement is true, and, if satisfied that he is 


Kishen Sein for Appellants. 


the representative, to insert his name as 
such for the purposes of the suit. Of course, 


Baboo Kishen Kishore Ghose for Respondent. | such permission would be limited to the par- 


No appeal lies to an objector. Only the actual 
parties to the suit can be heard in appeal. 


ticular case, and would not be a warrant to 
such party to collect debts as if he held a 
certificate under the Act. We reverse the 


THE appellant is avowedly an objector, | order of the lower Court with costs, and 


and not a party to the original suit. He 
does not show us that he ever defended or 
appeared in the case for Debee Pooree. In 
this position ehe 4s not entitled to appeal, as 
it has been repeatedly ruled that only the 
actual parties to the suit can be heard in 
appeal.” 
We dismiss this appeal with costs. 





The 15th May 1865. 
' Present: 


The Hon’ble G. Loch and W. S. Seton-Karr? 
Judges. : 


Permission to carryen suit or execute decree for 
deceased person without certificate under Act 
XXVII. of 1860. 


Case No. 149 of 1865. 


Miscellaneous Aj peal from an order passed 
by the Fudge gof Moorshedabad, dated 
the 22nd February 1865. 


Syed Ekram Hossein (Decree-holder), 
Appellant, 


versus 


Rajah Kirtee Chunder Bahadoor (Judgment- 
debtor), Respondent. 


direct the Judge to enter the name of the 
appellant as representative of the deceas- 
ed, if he have proved his title. 


— 





The 22nd May 1865. 
Present : 
The Hon’ble G. Loch and W. S. Seton-Karr, 
l Judges, 
Decree—Mesne-profits. 


Case No. 126 of 1865. 


Miscellaneous A ppeal from an order passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 31st December 1864. 


Jugdeb Narain Singh and others (Decree- 
í holders), Appellants, 
D 


Versus 


The Court of Wards, on behalf of the Rajah 
of Durbhanga (Objector), Respondent, 


- Baboo Romesh Chunder Milter for 
Appellants. . 


Baboo Kishen Kishore Ghose for Respondent, 


In execution no new directions (e. EG an order for 
mesne-profits) can be:tmported ipto a decree. 


Miscellaneotis THE WEEKLY 


sew wm pm SOPOT EBS Ve ST eT eh SSBF SS GR gn pm PE TSS SP SS ese ee ee ws 


WE have heard the pleader for the appel- 
lant; but we quite concur in the conclusion 
arrived at by the Principal Sudder Ameen, 


that the Courts cannot, in execution, import ' 


new directions into any decree, or do any 
thing except to give effect to the explicit 
provisions which the decree contains. Now, 
the decree in this case contains no order for 
mesne-profits, nor any words or directions 
which we can construe as giving mesne-pro- 
fits. The appellant ought either to have 
procured the insertion into the decree of an 
order for mesne-profits at the time of judg- 
ment, or he ought to have applied for a re- 
view. But we cannot assist him in execu- 
tion, 
Appeal dismissed with costs. 
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The 22nd May 1865. 
Present: 


The Hon’ble G. Loch and W. S. Seton-Karr, 
Judges. 
Interest—Attachment of decree. 

Case No. 135 of 1865. 


Miscellaneous Appeal from an order passed 
by Mr. O. Toogood, Fudge of Beerbhoom, 
dated the 29th December 1864. 


Wooma Pershad Shome and others (Judg- 
ment-debtors), Appellants, 


VErsus 


The Collector of Beerbhoom, for Ramrunjun 
Chuckerbutty, minor, under the guardian- 
ship of the Court of Wards (Decree-holder), 
Respondent. 


Baboo Bykuninath Paul for Appellants. 


Baboo Kishen Kishore Ghose for Respond- 
ent. 


The attachment of a decree does not deprive the de- | 


creesholder of the interest to which he has been declared 
entitled, 


Tue petitioner, on 8th August 1856, ob- 
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petitioner’s decree under Regulation II. of 
1806 ; and that attachment has continued till 
the present time’ 


On the 6th January 1863, the Collector 
sued out execution ; and from the order then 
passed, an appeal was preferred by the pre- 
“sent petitioner to the High Court, who, on 

the 28th July 1864, directed the Judge 
to ascertain the following points: rr, the 
amount still due to the Collector under his 
decree of June 1862—whether a certain par- 


' ty, against whom execution was sought, had: 


‘not been exempted from the operation of 
ithe decree, and whether the appellant was 

in a position to claim a set-off under the de- 
‘cree he alleged that he held. 


' The Judge, in his proceeding of 2gth 
1 December 1864, held that the sum due to the 
Collector was Rupees 534-6-9; that Kha- 
num Kooree had been released from the de- 
‘cree; and that the appellant had failed to 


, produce any proof in regard to the third point. 


From this order, the petitioner appeals to 
‘the Court, pointing out that the Collector 
| admits that the existence of the decree which 
‘the petitioner held, and the only question to 
. be determined, was whether, as the Collector 
‘had attached that decree, the petitioner was 
‘not entitled to have interest thereon till the 

present application for execution of his de- 
, cree was made by the Collector. We think 
ithe petitioner is entitled to interest up to 
‘the date when the Collector applied for 
‘execution; and we think the account should 
l be settled as follows: ‘The Collector is en- 
' titled to Rupees oos, with interest from 
„ date of suit. The account must be made up 

to the 6th January 1863, on which date the 
: Collector applied for execution. Tne petitioner 
i is entitled to recover Rupees 1,133-11 under 
his decree, with interest from date of decree. 
'The fact of his decree having been attached 
will not deprive him of thg interest to which 
| he is declared entitled, but will make his claim 


able to take steps to execute the decree so 


tained a decree against the party now repre- long as it remained under attachment. His 
sented by the Collector on the part of the| account, therefore, must be made up also to 
Court of Wards for Rupees 1,133-14, with | the 6th January, and a setgoff allowed, If it 
interest from date of decree. | be found that a balance remains payable to the 

The party now represented by the Col-; Collector, he will reccVveg-it with interest, 
lector brought a suit for meSne-profits ! if the balance is found to be due to the peti- 
against the petitioner in 1857, and ultimately | tioner, he will recover with interest from 
obtained a decree for Rupees 905, with in- | that date. We reverse the order of the 
erst from date of suit on 26th June 1862. ‘Judge with costs, and remand the case for 

When this second suit was instituted, the | the account to be adjusted in the manner 
plaintiff applied for the ‘attachment of the ! above indicated. 


e 
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'to interest stronger, inasmuch as he was un- - 
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The 30th May 1865. 


Present: , 


The Hon’ble Sir Barnes Peacock, A7., Chief 
Justice, and the Hon’ble G. Loch and W. 


"D, Seton-Karr, Fudges. 


Sale in execution of decree (Fresh proclamation 
in case of indefinite postponement)— Evidence 
(Service of notice of Appeal, &c.)—Chowkee- 


dar’s receipts and Nazir's reports (Proof of). 


Case No. 49 of 1865. 


Miscellaneous Appeal from an order passed 


by Mr. F. Reilly, Principal Sudder Ameen 
of Last Burdwan, dated the 29th Septem- 
ber 1864. 


Okhoy Chunder Dutt (one of the Judgment- 
debtors), Appellant, 


VETSUS 


Messrs. Erskine and Co. (Decree-holders), 
Respondents, 


Baboos Ashootosh Dhur and Doorga Doss 
Duti for Appellant. 


Baboos Banee Madhub Banerjee and Taruk 
Nath Sein for Respondents. 
` When a sale in execution of a decree is postponed in- 
definitely, the issue of a fresh proclamation under sec- 
tion 249, Act VIII. of 1859, giving notice of the time and 
place of sale, is gece#ary. 

Chowkeedar’s receipts and Nazir’s reports are not 
evidence per se of the service of the notice of appeal and 
the like, but must be proved as any other documentary 
evidence. ° 

(Seton-Karr, J., dissentiente, on the ground that the 
ongant by his conduct, had put himself out of 

ourt. 


Mr. Justice Loch—Tue petitioner ap- 
peals from the order of the Principal Sudder 
Ameen rejecting his objections to the sale of 
his property in execution of a decree held by 
Messrs. Erskine and Co. He alleges that 
proclamation of sale was not duly made, and 
that, m consequence, he has suffered material 
injury; his estate, which was worth three 
lakhs of rupees, h&ving been sold for about 
Rupees 16,c00; that the Principal Sudder 
Ameen, instead of entertaining his objection, 
rejected it without enquiry, on the ground 
that his predecessor had already reject-d it, 
and the petitioner had not appealed trom that 
order. é 


It appears (bat, Of 3rd September 1864, 
the petitioner presented a petition to tue 
former Principai Sudder Ameen, stating that 
the proclamation for the sale of his property 
fixed for the 19th idem had not been legally 
issued, and praying that the sale might be 
postponed till the result of his case, then 
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pending before the High Court, were known. 
This petition was rejected, and the sale took 
place on the day-fixed. The petitioner then 
putin a further petition on 29th September, 
in which he again raised objection to the 
legality of the sale, on the ground that the 
proclamation had not been properly issued. 
This was rejected by the present Principal 
Sudder Ameen, who gave the petitioner no 
opportunity of proving his allegations, as- 
signing, among other reasons, that the objec- 
tion as to the proclamation had already been 
disposed of by his predecessor. 

This is the only subsiantial ground of ob- 
jection that the petitioner has to rest upon. 
His other objections are frivolous. With 
regard to the above objection it is urged by 
the decree holder that the plaintiff is not in 
a pèsition to ask the Court to grant him any 
indulgence, as the sale has been postponed 
eleven times at the request of the judgment- 
deb:or, who has promised to pay up, but 
has invariably failed to do so; thar, after a first 
proclamtion is made, the law does not re- 
quire a further proclamation to be issued in 
the event of postponement of sale; and that 
the present sale took place in consequence 
of the express orders of the High Court of 4th 
May 1864. 

l quite agree with the pleader for the 
decree-holder, that the judgment-debtor is 
entitled to no indulgence. He has acted 
most dishonestly towards his creditér, conti- 
nually putting him oft, and gaining time by 
bare promises; and were it satisfactorily 
Shown to me that the issue of a fresh pro- 
clamation of sale is not necessary when such 
sale is postponed indefinitely, I should not 
hesitate to reject this appeal. But, though 
the law does not expressly say that, where 
the sale of immoveable property in execution 
of a decree is postponed, a fresh procla- 
mation must be issued before the sale can 
take place, yet it is evident, from the wording 
of section 249, that such must be the case; 
for the law directs that, in the event of 
intended sale by public auction, a proclama- 
tion shall be issued at certain places, and 
with certain formalities; andsenjoins, among 
Other things, that the proclamation shall 
specify the Gate and place of sale. Now, it 
is evident that, if a sale be fixed for the rst” 
of January, and, for some reason it be post- 
poned, and no sale take place till the 2oth 
March following, it is needful, in compliance 
at least with the spirit, if not with the word- 
ing of the law, and for the information sot 
intending purchasers, to issue a fresh procla- 
mation, fixing (eg irae axd place of sale; 


59. 


12 Miscellaneous ° 


` 





and if this be not done, material injury 
to the judgment-debtor is likely to ensue. 
The old proclamation becomes inoperative, if 
the time fixed for the sale have passed by, un- 
less thé time have been postponed by order 
from day-to-day, or to some other particular 
date. I think, therefore, that the law re- 
quires, in cases of indefinite postponement of 
sale, the issue of a fresh proclamation fixing 
a fresh date for the sale to take place. 


Assuming that this is a correct view of the 
law, I turn to:the petitioner’s case: He says, 
no proclamation was issued as required by law, 
and he asks the Court to send for and examine 
the witnesses whose names are appended to 
the receipt, stating that it was duly issued. 
The Principal Sudder Ameen refused to make 
any investigation beyond looking at the Nazir’s 
returns. He has not given the petitioner an 
opportunity of proving his allegation. It may 
be altogether untrue, and merely a further 
trick to gain time. Still it is an objection to 
the regularity in publishing the sale, an objec- 
tion which ought, by section 256 of Act VIII. 
of 1859, to be investigated, and I therefore 
think the petitioner should have been allow- 
ed to call witnesses to prove the allegation. 
The rejection of the petition, without enquiry 
by the former Principal Sudder Ameen pre- 
vious to the sale, is no sufficient reason for not 
investigating the objection when brought up 
after the-sale, and the Nazir’s returns, unless 
duly attested, are no evidence. The only use 
of these returns is to enable a Court executing 
a decree to proceed to sale. But, if the pro- 
ceedings in regard to that saleare disputed, and 
reliance is placed on the Nazir’s returns, they 
must be proved on oath as any other docu- 
mentary evidence is proved. I would return 
the case to the Principal Sudder Ameen, and 
direct him to investigate this one objection. 


Mr. Justice Seton-Karr—After ample 
consideration, I feel unable to adopt the view 
taken by my colleague with regard to further 
delay and enquiry. 

Assuming that my colleague’s view of the 
law laid down in section 249 is correct, and 
that a second proclamation was necessary after 
the first postponement of the sale, I am yet of 

e opinion that the appellant is not in a position 
to derive any benefit from any-one of his 
objections. 


The sale of the property has now been 
postponed no less than eleven times on one 
pretext or another, and we may now safely 
assume that, though the objections of the 
debtor may have been, for some cause, re~ 
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peatedly admitted by the Court, the real ob- 
ject of the debtor has been to gain time, and 
to hold his creditors at arm’s length, and that 
he has certainly been successful hitherto in 
this object. 

The Nazir’s several reports in this case are 
all apparently formal and regular, and I would 
assume: that every thing had been solemnly 
and properly done. The appellant, who had 
impugned the sale on the ground that the 
property was really worth three lakhs of rupees, 
now admits in appeal before us that the esti- 


mate is greatly exaggerated, and that the value 


would be about 75,c00 rupees. Even admit- 
ting that there had been any irregularity in 
the conduct of the sale, which I do not, the 
appellant does not appear to me in a position 
to prove that he has sustained any substantial 
injury by the same, or even to claim the pro- 
tection of the-Court in any way. 

The intention of selling the property must 
have been well and widely known. No less 
than fourteen decree-holders had claims on 
the estate. The objections as to the defective 
issue or notice of the. proclamation, I -am 
disposed to regard as frivolous and untenable 
on the face of them, and as not worthy 
of any attention or enquiry on the part of the 
Couit. : 

To rule otherwise, to direct that on any 
objection put forward at the eleVenth hour of 
the twelfth series of objections by a debtor 
who has baffled his creditors so pertinacious- 
ly, and who is not shown to have paid up any 


portion of his debt, would be, it seems to me, | 


to make our Court minister to the fraud and 
injustice attempted by thoroughly unscru- 
pulous debtors, who are hopelessly involved, 
and who have no intention of satisfying their 
creditors. 

On the ground, then, that the appellant has 
put himself in such a position that he ought 
not to be allowed to claim the intervention of 
the Court, and that there is no ground to 


think that he could ever#prove that he hac: 


sustained any substantial injury, which he. 


| 


would have to.do even if he could make out. 


that there had been a material irregularity, I 
would reject this application with costs, and 
weuld not grant the remand asked for. 

The case must go to a’third Judge. 

The Chief Fustice~-Yhis is a miscella- 
neous appeal upon which the two learned 
Judges who heard it differed in opinion, and 
the case has been referred for the opinion of 
a third Judge. 

One point has been made, namely, whether 
the two learned Judges differed upon a point 


\ 
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of fact, or upon a poiùt of law. If they 
differed upon a point of fact, it is said that 
the decision of the Judge who concurred in 
opinion with the lower Court was final. 
But, if they differed upon a point of law, the 
case was properly referred for the decision of 
a third Judge. The point on which Mr. 
Justice Loch gaye his Opinion was: frst, 
that, under section 249 of the Procedure 
Code, it was necessary, in the event of a sale 
being postponed, to issue a fresh proclama- 
tion, giving notice of the day on which the 
sale would take place. 

Mr. Justice Seton-Karr does not appear 
to have differed upon that point. He says: 
“ After ample consideration, I feel unable to 
“ adopt the view taken by my colleague with 
“regard to further delay and enquiry. As- 
“suming that my colleague’s view of the 
“Jaw, laid down in ‘section 249, is correct, 
“and that a second proclamation was neces- 
“sary after the first postponement of the 
“sale, I am yet of opinion that the appellant 
“is notin a position to derive any benefit 
“from any one of his objections.” 

Now, the question is, whether, in point of 
law, the appellant was precluded by his for- 
mer conduct from taking this objection. It 
appears to me that Mr. Justice Loch was 
perfectly correct in his construction of sec- 
tion 249, tha, where- a sale is postponed in- 
definitely, a new proclamation giving notice 
of the day on which the sale will take place 
is necessary. It is exceedingly important 
that, when an auction sale is to take place in 
execution of a decree, a proclamation should 
be made, giving notice of the day on which 
the sale is to take place, so that intending 
purchasers may go and bid for the articles 
put up for sale, and that Act VIII. of 1859 
is expressed on the point. Section 249 says: 
“In all cases of intended sale by public 
“auction, whether of moveable or immove: 
“able property, in execution of a decree, a 
“ proclamation of a intended sale, specify- 
“ing the time and place of sale, the proper- 
“ty to be sold, the revenue assessed upon 
“the estate when the property to be sold is 
“an estate or a part of an estate paying 
“revenue to Government, and the amount 
“ for the recovery d which the sale is order- 
“ed, together wilh any other particulars 
“that the Court spay think necessary, shall 
“be made in the current language of the 
“ district *** Such proclamation shall be 
“made on the spot where the property is 
“attached by beat of drum, or in such other 
“mode as may be customary,” Where a 
sale once advertised is postponed indefinitely, 
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a new proclamation is just as necessary as 
a proclamation of the day originally fixed. 
The substituted sale, when ordered to take 
place, is an Intended sale, within the meaning 
of the Act, of which notice by proclamation 
is required. 

It was said in the course of argument 
that the proclamation was not necessary to 
be made by beat of drum. It js not material 
to decide that question in the present case. 
The question raised is not whether it was 
necessary to be made by beat of drum, but 
whether it was necessary to be made at all. 
Mr. Justice Seton-Karr considered that the 
defendant was precluded by his former con- 
duct from taking any objection to the want 
of proclamation. The ground upon which 
that opinion of Mr. Justice Seton-Karr was 
formed is, that the decree was a very old 
One, and that the sale had been postponed 
from time to time at the appellant’s instance ; 
and that nothing had resulted from the post- 
ponements that had taken place. The age 
of the decree cannot affect the decision as to 
whether a sale to be made in execution of 
it ought to have been duly proclaimed. The 
postponements took place with the consent 
of the Court, and, therefore, they must be 
considered as reasonable and proper. I can- 
not suppose that the Court would have given 
effect to the application for postponement 
unless it had been satisfied that they ought to 
be made. 

Mr. Justice Seton Karr says: “The sale 
“of the properte bas now been postponed no 
“less than eleven times, on one pretext or 
“another; and we may now safely assume 
“that, though the objections of the debtor 
“may have been for some cause repeatedly 
“admitted by the Courts, the real object of 
“the debtor has been to gain time, and to 
‘hold his creditors at arm’s length, and that 
“he has certainly been successful hitherto 
“in this object.” But, admitting that the 
defendant's object was to gain time, the 
Court allowed the postponements, and there 
is no good reason why, when the estate 
ultimately goes to sale, the property of the 
defendant is to be sacrificedsfor want of pro- 
clamation, giving public notice of the time 
and place of sale. Mr. Justice Seton-Karr, 
thinks that the case should not be sent back 
again for further enquiry as to whether a 
proclamation took place, and he says: “To 
‘‘rule otherwise, to direct that on any objec- 
“tion put forward at the eleventh hour of 
“the twelfth series of objections by a debtor 
“who has baffled his creditors pertinaciously, 
“and who is not Shown ta have paid up any 
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“ portion of his debt, would be, it seems to! erred in allowing the sale to be posiponed 
“me, to make our Courts minister to thej) eleven times If he was misled by any false 
“fraud and injustice attempted by thorcugh-! statements, the party making them is liable 
“ly unscrupulous debtors who are hope- | to punishment; but, when the sale was even- 
“ Jessly involved, and who have no intention | tually ordered to be made, every means should 
“of ‘satisfying their creditors. On (Leilkae been taken to prevent, as far as pos- 
“round, then, that the appellant has put ` sible, the property from being sold under its 
‘himselt in such a position that be cught | value. e 
“not to be allowed to claim the intervention! It was contended, in argument, that the 
“of the Courts, and that there is no ground | present objection cani.ot be taken under the 
‘to think that he could ever prove that he! grounds of appeal filed. 
“had sustained any substantial injury hich) The following is the first ground of ap- 
«he would have to do, even if he could! peal :— 
“make out that there had been a materiali ‘The judgment-debtor's first objection 
‘irregularity, I would reject this application | *‘ was, that the proclamations were not issued 
“with costs, and weuld not grant the remand | “in the Mofussi], and the sale was irregu- 
asked for.” “lar: the Judge, without taking the proofs 
But we must be careful, whilst endeavour- ! “upon this point, rejected the petition on 
ing not to minister to the fraud and injugtice | “the very day it was presented. The Judg’e’s 
of. unscrupulous debtors on the one hand, |u decision is defective and contrary to law.” 
not to do injustice or to incur the risk of | By the words “without taking proofs,” 
allowing injustice to be done to such debtors | I understand the appellant to mean “ without 
when their property is decreed to be sold. | taking legal evidence.” 
The estate of a debtor might easily be sacri-| Now the Principal Sudder Ameen says :— 
ficed for want of public notice of sale, and (OT es Court obse es wiih Zë th 
allowing the property to be sold at the time]. e < SE "bet À i en : o 
and place not previously made known to the Bä o GE a Bebe Deil Gen SE Si 
public, merely because the Court may have |., ae y ? O 
nsidered it reasonable to postpone the sale the Nazir’s reports, dated 23rg, 24th, 29th, 
co pos'!p “and 30th Sraban 1271, and the receipts 


j to time even he exten : : 
from time to e to the extent of “given by the Chowkeedąr, it appears that 


eleven times. The appellant says, in one : : 
l PRD “the proclamation of the said $ale was duly 
part of his case, that the property was worth | e hade by beat of drum.” 


three lakhs of rupees, and that in consequence d : 

of the proclamation not having been duly made, Mr. Justice Loch thinks that the Chow- 

the property was sold for 16,500 rupees. keedar’s receipts and the Nazir’s reports are 

He says now that it is worth 75,000 rupees, not to be taken as eviderce per se, but that 

and that it was sold for 16,500 rupees. they must be proved as any cther document, 

Was not the defendant at liberty to show | @!Y evidence Is proved. i 

that his property was worth 75,coo rupees, A Sheriff’s return in England is taken as 

and that it was actually sold to the execution- | evitience. But the Sheriff is very different 
from a Nazir. The Sheriff is generally a man 


creditor, as, in fact, it was for 16,500 rupees, 
owing to the absence of public notice of | of large fortune, and, if he make a false re- 


the time and place of sale? It is always, turn, he can be sued for damages for any in- 
necessary to watch with jealousy sales! jury occasioned thereby. The Nazir is not 
made in execution of decrees, especially | in the same position. Heis not, as a general 
when it appears that the property has been | rule, a man able to pay farge damages, and 
sold much below its value, and that the in this case it is said that. property worh 
execution-creditor was the purchaser. If, in |'75,coo rupees was sold fór 16,5co rupees. 
such a case, the formalities which the law : Besides, the Sheriff returns facts; a return 
requires to ensure, as far as possible, a sale at | that he has been told so and so by the Sheriff’s 








ee aaae ħi 


- a fair value, have not been gone through, is officer would be a kaq return, Here the 


it unreasonable to set aside the sale, and re- | Nazir does not return, as a fact, that the 
quire a fresh sale to take place? Public proclamation was made, „Rut merely that the 
notice of the time and place of sale is one of | peon has reported so to him. 

the: most important measures towards ensur- l have taken down a translation of the 
ing a fair sale. If the execution-creditor | Nazir’s return, It says: “From the re- 
bës not purchased at too low a price, he will |“ port of the bearer of the Hcokoomnamah, 
not be damnified by having the estate again| “it appears that the peon went to the 
put up to auction. The Judge may have!“ Mofussil, and proclaimed in the talook- 
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“dars Cutcherry by beat of drum; and 
“that, having proclaimed it in the Mofussil, 
“he posted on the public door of the Cut- 
“cherry, and he has brought separate re- 
“ ceipts from Chowkeedars of those vil- 
“lages” Why was not the bearer of the 
Hookoomnamah, or the peon, called to prove 
the fact? The peon should have been call- 
ed to prove whether the statement was true 
or not. The Chowkeedar’s receipts ought 
not to be taken as perfect verity, and to be 
admitted as proof of the facts stated therein. 
‘It would be very dangerous to treat the 
* certificate or receipt of a Chowkeedar as 
evidence of the fact stated in it. I, there- 
fore, think that the evidence on which the 
Principal Sudder Ameen acted was not legal 
evidence, and I agree with Mr. Justice 
Loch that the Principal Sudder Ameen 
should not have placed implicit reliance on 
the Nazir’s return or the Chowkeedar’s 
receipts; but that the fact of the proclama- 
tions having been made should, when dis- 
puted, have been proved on oath or allirma- 
tion as any other fact. Ifa man makes a 
_ false statement on oath, he is liable to be 
punished in a Court for perjury. But how 
could the Nazir be punished if it should turn 
out that the peon falsely reported to him 
that the proclamati.n had been made? 

The next, grond on which the Principa! 
Sudder Amecn rejected the application was 
this. He says: “it further appeats that 
"a petition to this effect had once before 
“been filed, but my predecessor rejecied it, 
“and no appeal was preferred against such 
‘order.’ Now, Mr. Justice Loch has 
shown what that application to the predeces- 
‘sor was. It was not an application to set 
aside the sale, because a proclamation had not 
been issued, but it was simply ‘an application 
to stay the sale until an application could 
be made to the High Court. The predeces- 
sor refused to postpone the sale, but that 
was a very diffegent thing from refusing to 
set aside the sale after it had been made, be- 
cause no proclamation had been made. As 
observed by Mr. Justice Loch, “the rejection 
“of the petition, without enquiry by the 
“former Principal Sudder Ameen previous- 
“ly to the sale,,is no sufficient reason for 
“not investigating the objection when brought 
“after the sale.’e, ° 

It appears to me that the decision of the 
Principal Sudder Ameen’s predecessor had 
nothing to do with the case brought before 
the Principal Sudder Ameen. I therefore 
hold with Mr. Justice Loch that a new 
proclamation was necessary, that the Prin- 


THE WEEKLY REPORTER. 


-en - — 


° Appeals, 15 


Se em em æ mm vn ve ee r 


cipal Sudder Ameen decided that a pro- 
Clamation had been made upon improper 
evidence, and that he acted on a decision of 
his predecessor which had nothing at all to 
do with the case before him. I think that 
the case ought to go back on the points upon 
which Mr. Justice Loch considered that it 
ought to be remitted to the Principal Sudder 
Ameen; and I think that the ground on 
which Mr. Justice Seton-Karr considered 
that the defendant could not be allowed to 
object to the sale, because he had previously 
made.eleven applications to postpone it, is 
not a sufficient ground to preclude the de- 
fendant from coming forward to prove that 
proclamation was not duly made, and that in 
consequence his property has been sacrificed. 
I think that the defendant is entitled to have 
that question tried, and to be at liberty to 
produce his evidence, and to prove that those 
receipts of the Chowkeedars, which, he says, 
are merely fictitious, are really so, and that 
some, or one, of the Chowkeedars, who are 
said to have given the receipts, died, as the 
appellant alleges, several years before the 
receipts purport to have been given. 

Whatever the final result of the case may 
be, I think it ought to go back upon the 
ground of error in law. I think I have a 
right to determine this question, under sec- 
tion 23 of Act XXIII. of 1861, as a question 
of law which has been referred to me, viz., 
that the Principal Sudder Ameen acted upon 
improper evidence in upholding the sale 
without entering into the proper evidence to 
show whether proclamation had been duly 
made or not. 

I have gone into this case at length, be- 
cause l have frequently observed the loose 
evidence which is allowed by the lower 
Courts in proof of matters of fact in the 
course of procedure, such as the making of 
proclamations, the service of process, and of 
notices of appeal, and other matters of the 
like nature. Instead of requiring legal evi- 
dence to prove service of notice of appeal 
and the like, the lower Courts frequently 
take th¢ returns of the Nazir and receipts of 
Chowkeedars without obliging the Nazir and 
the Chowkeedars to pledge themselves on 
oath or affirmation to the facts certified. On 
more than one occasion I have had respond- 
ents come forward after an appeal has been 
decided in their absence, alleging that they 
had no notice of the appeal; and upon re- 
quiring the evidence of service to be sent up, 
and referring to it, it has turned out to b® a 
mere certificate of a Chowkeedar or a return 
of a Nazir, stating that the peon employed’ta 
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serve the notice reported to him that it had 
been served. The case must be remanded 
for the purpose stated by Mr. Justice Loch, 


i SE ren 


The 31st May 1865. 
Present : 


The Hon'ble G, Loch and W. S. Seton-Karr, 
Judges, 
Attachment (of right to appeal and for future 
maintenance) — Decree-holder (Interference 
with, by the Court). 


Case No. 144 of 1865. 


Miscellaneous Appeal from an order passed by 
the Principal Sudder Ameen of Sarun, dated 
the gih March 1865. 


Bipro Protab Sahee (Judgment-debtor), 
e- Appellant, e 


VETSUS 


Deo Narain Roy (Decree-holder), Xe- 
spondent. 


Baboo Onoocool Chunder Mookerjee for 
Appellant. 


Mr, R. T. Allan for Respondent. 


A decree-holder cannot be allowed to attach his judg- 
ment-debtor’s right to appeal or right to future main- 
tenance. Nor can the Court prescribe to the decree- 
holder what course he is to take for the realization of 
his claim, or what property he is to attach. 

In this case the petitioner objects that the 
decree-holder has attached his right to ap- 
peal to the Privy Council, and we find that 
the order of the Principal Sudder Ameen is 
to that effect. The respondent answers that 
he applied for the attachment of the main- 
tenance and costs of suit awarded to the 
petitioner under the decree now in appeal to 
the Privy Council. It is clear that the 
Principal Sudder Ameen’s order, directing 
the attachment of the petitioner’s right to 
appeal or right to /u/ure maintenance, cannot 
be sustained ; but the decree-holder is at 
liberty to attach any claim for maintenance 
now due and the costs for suit. The Prin- 
cipal Sudder Ameen’s order, directing the 
decree-holder to file a list of other property, 
is also incorrecte and must be set aside. It 
is not for the Courts to prescribe to the decree- 
holder what course he is to take for the reali- 
zation of his claim, or what property he is to 
attach and sell in execution. We reverse the 
Principal Sudder Ameen’s order, and direct 
him-to passa proper order with reference to the 
above remarks, taking into consideration the 
prévisions of section 242 of Act VIII. of 1859. 

The parties will pay their own costs on 


tHis'appeal, : 


The 31st May 186s. 
, Present: 


The Hon’ble G. Loch and W. S. Seton- Karr, 
Judges. 


Execution of decree— Rights, &c., of decree- 
holder. 


Cases Nos. 97 to 99 of 1865. 


Miscellaneous Appeals from an order passed 
by the Principal Sudder Ameen of Bhaugul- 
pore, dated the 5th December 1864. 


Radha Coomar Singh and another (Judgment- 
debtors), Appellants, 


VET Sus 


Luchmee Ciund Marwaree and another 
(Decree-holders), and others (Auction-pur- 
chasers), Respondents. i 


Baboo Tarucknath Sein for Appellants. 


Mr. F. Baptist and Baboo Unnoda Pershad 
Banerjee for Respondents. 

A judgment-creditor held a mortgage of certain pro- 
ps belonging to his debtor as security for the loan 
or which he obtained his decree. HELD that the cre- 
ditor could proceed against any property belonging to 
the debtor, but, by doing so, would throw up his lien on 
the property pledged to him. , 

THESE are three appeals: Nos. 97 and 98, 
in which Dyaram, the decree-holder, is re- 
spondent; and No. 99, inewhich Luchmee 
Chund, decree-holder, is respondent, 

Dyaram held a mortgage on certain pro- 
perty belonging to the judgment-debtor as 
security for his loan, and obtained a decree 
for the amount. Instead of going against the 
property pledged, he attached other propertyin ` 
execution, and caused it to be sold ; and, under 
the terms of his bond, we consider that he had 
fullepower to do so. 

Luchmee Chund also held a money-decree 
against the same judgment-debtor, and, in- 
stead of selling the villages pledged to him 
for security, proceeded against other pro- 
perty. His bond was notin the same large 
terms as those entered in the bond of Dya- 
ram; but his decree did not direct the sale 
of the property pledged, and*the question in 
regard to him is, whether he should have 
gone against the property pledged to him 
which was still in the hands of the judg- 
ment-debtor, or was he bt liberty, as the 
holder of a simple money-degree, to go against 
any property in the possession of his debtor ? 
We think that the judgment-creditor might 
proceed against any property belonging to 
his debtor; but, by so doing, he threw 
up his lien on the property which had been 


‘pledged, We dismiss these appeals with costs, 
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The 7th June 1865, 
Present ; 


The Hon’ble G, Loch and W. S. Seton-Karr, 
Judges, 


Attachment of Joint Estate under Regulation V. 
of 1812—Refusal of Collector to distribute 
surplus proceeds—No appeal (to High Court). 


Case No. 218 of 1865. 


Miscellaneous Appeal from an order passed by 


the Deputy Commissioner of Gowalparah | 


dated the th April 1865. 


Jugo Moyee.Chowdhrain and another, 
Appellants, 


versus 
The Government, Respondents. 
Baboo Mohinee Mohun Roy for Appellants, 
Baboo Kishen Kishore Ghose for Respondents. 


An appeal does not lie to the High Court from an 
order of a Collector refusing to distribute amongst the 
shareholders the amount of their shares of the surplus- 
proceeds of a joint yndivided estate attached and ad- 
ministered undet Regulation V. of 1812. 


Note by the Deputy Registrar. —Tuis is a 
case of 2 joint undivided estate in Gowalparah 
(Assam), which, owing to contentions among 
the shareholders, was attached under Regula- 
tion V. of 1612, and, under section 3, Regula- 
tion V. of 1827, was placed under the manage- 
ment of a surburakar. 


e 
Two of the shareholders, being dissatisfied 
with this arrangement, applied to have the 
surburakar removed, and to have the estate 
placed under the direct management of the 
Collector of Gowalpazah. 


Accordingly, thè surburakar was removed, 
and the Collector took upon himself the 
management of the estate, and, for a time, in 
compliance with the orders of the Civil (or 
Deputy Commissioner's) Court, obtained by 
the said two shareholders, he distributed 
among the several#shareholders the surplus: 
proceeds of the egtate. 


Doubts having arisen as to the power of 
the Civil Court to interfere in the manage- 
ment of the estate to the extent above indi- 
cated, a reference was made by the Commis- 
sioner of Assam, on that among other points, 
to the Board of Revenue. 


The Board, in reply, communicated in the 
3rd para. of its Secretary’s letter No. 21 
of the 17th of February 1865 (in the file) 
the following instructions on the point :— 

“The Collector is not bound to carry out 
“any order of the Civil Court, but such as 
“is authorized by the law. If he receive 
“any order beyond the law, such as an 
“order to pay the surplus-proceeds to the 
‘quarrelling Shareholders, itis his duty to 
“remonstrate; and, if the Court should still 
‘refuse to retract the order, the Collector 
“should represent the case through the 
“Commissioner to the Board, in order that 
“the interference of the High Court might 


| be evoked.” 


The order against which the Board has 
| taken objection is evidently an extra- 
: judicial order of the Civil Court, and not an 

order in a case sued out in proper form. 

The Commissioner, on receiving this com- 
munication, forwarded it under cover of a 
| roobakary to the Deputy Commissioner for 
such orders as he might consider necessary ; 
and that officer, thereupon, suspended his 
order for the distribution of the surplus pro- 
ceeds among the shareholders. 

Subsequently to this, the said two share- 
holders applied to the Deputy Commissioner 
for payment to them of a deposit in his 
Court, amounting to Rupees 118, as their 
share of the surplus proceeds for the years 
1859, 1860, 1862, and 1863; and on the 
ground that he had already passed orders 
relative to the distribution of these proceeds, 
the Deputy Commissioner dismissed the said 
application. l 

From this order, the said two shareholders 
appeal to this Court. 

On reference to the vernacular heading 
to the grounds of appeal, it will be seen that 
the appeal is preferred under section 26, 
Regulation V. of 1812. 

This section and section 27, referred to 
in the first of the grounds of the appeal, 
relate to the appointment and removal eof 
managers, and are modified by Regulation 
V. ot 1827, which provides for an appeal, 

not to the Provincial Court as before, but 
to the Board of Revenue, vide section 3. 

This appeal, however, seems to me to be, 
not for the removal of the manager, but 
against an order of the Civil Court, refusing 
to act extra-judicially, and to interfere with 
the management of the Collector by making 
an order for distribution by him, among the 
shareholders, of the surplus proceeds °of 
an estate attached and administered under 
Regulation V. of 1812. e 


= 
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Hence, it does not appear that an ap- Baboo Gopal Lal Mitter for Appellant. 
peal against such an order will lie to this. 
Court, and 1 therefore beg, before proceed- ' , No ont for Respondent. 
ing to register the appeal, and to prepare it 
for hearing by the Court on its merits, to, A right of action is not liable to attachment. 


submit the question for an authoritative rul- | 
ing of the Miscellaneous Bench. | 
Order.—We have heard both parties on | 


THERE is no one for the respondent in 
this case, and we have heard the pleader 


this case, but the Government pleader bas the ene fae oy eg of the 
aged that there is no law under which E No precedent ean, be produced, in 
appeal will lie to this Court from the order of | EE d SEN EC 
the Collector refusing any longer to distribute | Ge aes at Cen uced Is, 
the amount of their shares amongst the share- 3 eh SE SE y a Hire e a 
holders. The pleader for the appellant, ‘ Sica NA ing 
discarding Regulation V. of 1827, relies on fei ee balan eine ee 
ee E Ee Nee ‘the suit from ever GE trial Tt 
t 3 t > : = ` 
EE | seems very doubtful whether it could be the 


pointment and conduct of the manager of! havent ane h 
an attached joint-estate. Now, the Collector policy ot the law to encourage such transac- 
tions. And, looking to the language of sec- 


is not the manager in reference to the, tion 205 of Act VIII, relied on by the Judge 


order complained of, and the said order is | ; 
not appealable under that law, no other law | we do not think that the right now sought to 
being cited. The order as to the sale of the i be attached comes fairly under that section, 


estate, of which something is said to show ` °° under the words "all other property what- 


the hardship of the case, is one which should (TC moveable or immoveable, belonging to 
| the defendant,” for such an uncertain thing, 


be appealed to the Board, and with regard to : , : 
the appropriation of shares, which touches | as a right of action cannot have been intended 
the merits of the case sought to be appealed | DY the use of such terms. 

to us, the petitioners should either settle, On the whole, then, we see no reason to 
their disputes amongst themselves, or should interfere with the Juige’s decision, and dis- 
show in the proper quarter that the re-| miss this appeal. e , 

tention of a manager is no longer necessary. 
We must, in this view, refuse to interfere in 
the case at all, and dismiss the appeal with : 
costs. The papers filed by the appellant 

may be returned to him. The r4th June 1865, 








Present : 
6 


The 7th June 1865. 
| The Hon’ble W.S. Seton-Karr and E. Jackson, 


Present: | 
Judges, 
The Hon’ble G. Loch and W. S. Seton-Karr, | 
Judges. Holders of Certificate under Act XXVII. of 


S Right of action (Attachment of). 1860—Negotiation of Govefnment Securities. 


Case No. 169 of 1565. Case No. 251 of £865. 


Miscellaneons Appeal from an order passed by 
the Additional Fudge of Burdwan, dated | Miscellaneous Appeal from an order passed 
` the 28th January 1865, reversing an order by the Fudye of the 2g-€ ergunnahs, dated 
passed by the Principal Sudder Ameen orl the 27th March 1865. 
that Disirtct, dated the 2gtn June 1864. * en 


Mr. E. J. Drury (Decree-holder), Appellant, Sreemutty Bnuggobutty Debia and another, 
Appellants. 


Versus 
e 


Haradhun Bhuttacharjee (Judgment-debtor), Baboo Bhowanee Churn Duit for 
Respondent, Appellants, 
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í 


A Judge can, under sections § and 21 of Act XXVII. 
of 1860, empower the holders of a certificate under that , 


Act to negotiate a Government Seturity ‘mentioned in 
the will. 


Baboos Nilmadhub Sein, Rajendur Misser, 
and Bhuggobutty Churn Ghose for Ap- 
pellant. ° 


a 


Tuis was an application by the holders of. 
a certificate under Act XXVII. of 1860 for 
power to negotiate a certain Government 
Security mentionetl in the will, which the ' 
executors of the will, who have obtained the ; 


Baboo Prosunno Coomar Sein for Respond- 
ents. 


Section 27 of Act XXIII. of 1861 is prospective, and 


certificate, are therein enjoined to negotiate 
Lin a certain manner. 


1 


The Judge has refused the request, because 
he is of opinion that the law does not give 
him authority to act, and because there may, 
hereafter, be disputes regarding the security. 


We think the Judge had full power, under 
sections 8 and 21 of Act XXVII. of 1860, to 
pass the order asked- for. He may exercise 
his discretion as regards complying with the 
request of the appellant, but he must exer- 
cise a reasonable discretion. It is not suff- 
cient that the sons may hereafter raise some 
objection to the transfer of the note. In 
this case, the deceased person, in his will, 
actually directed the transfer; and, unless 
some better objection than that given by the 
Judge should be raised, we think that the 
Judge should empower the certificate- holders 
to negotiate tife security, and the case will 
‘be returned to him for that purpose. 


Tne 14th June 1865, 


Present: 
@ 


The Hon’ble W. S, Seton-Karr and E. Jackson, 
Judges. 


Special Appeal mal Cause Claims. 
Case No. 159 of 1865. 
Miscellaneous Appeal from an order passed by 


the Judge of West Burdwan, dated the 2154 
Fanuary 1865, reversing an order passed 


by the Moonsiff wf that District, dated the 
srd December 1864. 


Bholanath Dutt (Decree-holder), Appellant, 
versus 


Mohadeb Sheet and others (Judgment- 
debtors), Respondents. 
Vol. JH, 


D 
— eee 


does not, therefore, bar a special appeal from a decision 
| passed before that Act in cases of a Small Cause Court 
nature. 


l 
| The right reserved to parties in pending suits under 


| section 387 of Act VIII. of 1859 does not refer to sec- 
tion 7 of Regulation VII. of 1832, which bars a special 
' appeal in such cases. 


| ‘Yue respondent takes a preliminary objec- 
‘tion that no special appeal will lie under sec- 

tion 27 of Act XXIII. of 1861, inasmuch 
‘as this case is of the nature of a Small Cause 
| Court case. But that section is clearly pro- 
| spective, and the decision snught to be carried 

out was obtained long before the passing of 
that Act. 


| The respondent next pleads that, under 
i section 387 of Act VIII. of 1859, he is en- 
| titled to the benefit of section 7 of Regulation 
' VII. of 1832, which barred all special appeals 
‘in these cases. But the two laws seem to us 
. to have no connection, and the right reserved 
‘to parties in pending suits under section 387, 
quoted above, do not refer to or contemplate 
any such provisions as those laid down in 
Regulation VII. of 1832. 


We, therefore, overule these points, and 
‘come to the merits of the appellant’s pleas, 
and we find that the Judge has really missed 
the point before him. He does not seem to 
understand what was meant by the judgment- 
' debtor when he said notice was not served on 
him. It is clear to us that the debtor meant 
to raise this issue of fact, vzz., was the notice 
really served on a former occasion so as to 
keep the decree alive? This is a matter of 
fact and evidence, of which the Judge should 
dispose as the Moonsiff has done. We remand 
the case in order that the Judge may find 
whether the notice was really served or fot. 
We are of opinion that, if the notice was 
served, the- decree would be kept alive. 
OO, 
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The 14th June 1865. | for this purpose, during which execution will 
‘not be taken out. 





Presents; 


The Eon’ble W., S. Seton-Karr and 
E., Jackson, judges. ! The 22nd June 1865. 


Execution of decree—Security. 


Present ? 
Case No, 175 of 1805. : The Hon’ble G. Loch and W, S. Seton-Karr, , 
d Judges. 
Miscellaneous Appeal from orders passed by’ l 
ir. W. DaCosta, Principal Sudder Ameen | Paupers (Representatives of). 
E h, dated th Land 2oth Febru- ! 
oe 1865. EE DES S SH Case No. 201 of 1865. 


| Miscellaneous A ppeal from an order passed 


Luchmeeput and another (Decree-holders), by the Principal Sudder Ameen of Cuttack, 


al ppellants, o ' dated the roih January 1865. ` 
FE Bhagbut Doss (Plaintiff), 

TE: Appellant, 

Mir Mahomed Lukee Chowdhry and others | 
(Judgment-debtors), Respondents, g versus 
i 
Mr. R. T. Allan and Baboos Banee Madhub ' Buloram Doss (Defendant), 
Banerjee and Bungshee Buddun Miter for | Respondent, 


ts. ' 
Appellants Baboo Tarucknath|Sein for; Appellant. 


Mfr, A. F. Lingham for Respondents. No one for Respgndent. 


A decree-holder is entitled to execute his decree with- ! 
out security, notwithstanding that his debtor has a suit , 
which has been dismissed, but which he has appealed to 
the Privy Council. i 


There is no necessity for an enquiry whether an. 
alleged representative of an admitted pauper is a pauper 
or not. The Court, if satisfied that he is tht legal re- 
presentative, ought to admit him to carry on the suit. 

\ 


ie Lower ae has dismissed the de-. Jr is true that there would be no appeal 
cree-holder’s application to execute his de: "o ys against the orders of a Court finding, 
cree against the debtor, because he has failed | on enquiry and evidence, whether a plaintiff 
to comply with that Court’s directions re- 


eee hia TEEN to bef Was% a pauper or not. But (datts not the 
quiring him to furnish security betore pro- | point in this case. There was really no 
ceeding in execution. It is urged that the 


| necessi i i 
decree is final, and should be executed with- necessity for enquiry whether the applicant, 


who claimed to be the representative of an 
out hindrance of any sort. But, for the debt- 
Ge a admitted pauper, was a pauper or not, 
or, itis contended that he has a suit for a paupe ponp No 


, ı such provision is found in Chapter V. of the 
large sum of money aganist the decree-holder, | Çivi] Code. The Court, if see that the 


whech has been dismissed by the High Court, | appell j 
; 9 | appellant was the legal representative of the 
put SE ie og appealed to e rg | deceased, ought to have admitted him to 
ee ae under See E OF Jet ‘| carry on the suit under section 102. This 
of 1859, he has aright to ask the Court to; the Court should now have an opportunity 
stay execution of the decree which has been | pf considering, and we order him to take 
- qbtained, until a final decision is passed upon up the case Ge If Wwe be satisfied that 


his case by the Privy Council. We think! the appli , 
eech: : pplicant is the seal representative of 
at this section is hardly applicable under; dhe paper, he should then! Pass proper orders 
Gerbe BEE A by 1 28!0 the re-admission of the suit, which the 
= High Ge EE GC Court evidently considers to have abated as 
be “permitted to execute his decree without | eee order in the 
security. The debtor asks for time to pay i 


in the sum due from him.“ A month is given Case remanded accordingly. 








1.865. ] Miscellaneous 
The 6th July 1865. 
Present: « 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Limitation (Process of Execution)—Costs—In- 
terest on Costs. 


Case No. 214 of 1865. 
Miscellaneous Appeal from an order passed 


| by the Fudge of Behar, dated the 13th Feb- 


on the 15th July 1857. 


ruary 1865. 


H Singh and others (Decree-holders), 
Appellants, 


Versus 


Lalla Kalee Churn (Judgment-debtor), Xe- 
spondent. 


Mr. R. E. Twidale for Appellants, 


Baboo Debendro Narain Bose for 
Respondent. 
The period of limitation for taking out execution of a 


decree counts from the date of the final judgment in the 
case. 
An appeal “‘ dismissed with costs” means that the 
appellant should pay the costs of the respondent. 
Interest on costs is given even when not specifically 
mentioned in the order. 


D 


Tute was a suit for “ execution ” in regard 
to costs obtained by the petitioner in a series 
of cases in which the other side were 
plaintiffs. lë appears that the first decree 
(a modified one) was obtained by the plaintiff 
He appealed to the 
Judge, who, however, disallowed his entire 
claim, on the ground of limitation, on the 
gth of July 1858. 

On special appeal to the Sudder Dewanny 
Adawlut, the case was remanded (gth June 
1859) for trial of the merits; and, on the bth 
Fepruary 1860, the Judge dismissed the 
plaintiff’s claim on the merits. 

Another special appeal was preferred to the 
Sudder Dewanny Adawlut, but the Judge’s 
order was upheld on the 20:h July 1862, and 
an application for*review of that judgment 
was dismissed on the gth of January 1863. 

On applicatien by the defendant for 
execution for the costs which had been 
awarded him in all these appeals, the Judge 
held, as respects the first four decrees, that the 
application was begond three years from the 
original judgment, and was, therefore, barred ; 
and with regard t0*the other two, he decided 
that, as there was no special mention in the 
Gudder Cours decree of the party who was 
to pay costs, he could not enforce the order 
against the plaintiffs. 
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which directs that the first judgment is the 
one {from which the limitation period should 
count, and in the present case the defendant 
had every reason 
execution for his original costs. The case 
was kept by the machinations of the plaintiff 
continually before the Courts; and, until a 
final decision was arrived at, the defendant 
had no means of knowing whether, after all, 
the costs might not be payable by him 
instead of to him. In all analogous cases, 
the “judgment” is understood to mean 
the final judgment, and we think that it 
should be so construed in this case, and that 
the limitation period should count from the 
time when the matter in dispute was finally 
settled, and the defendant became rightfully 
and definitively entitled to costs. 

With regard to the Judge’s order on the 
two last appeals, we do not comprehend the 
difficulty. The Sudder Court’s order was 
“dismissed with costs,” the meaning of 
which was, manifestly, that the party appeal- 
ing and losing the case should pay the costs 
incurred by the respondent in defending 
the lower Court’s decision. 

We reverse, therefore; the Judge’s order, 
and. direct that the decree-holder be allowed 
to take out execution in all the cases at any 
time within three years from the date of the 
final judgment, os, from the 15th January 
1864; and with regard to interest, the Judge 
will follow the usual practice, which gives 
interest on costs even when it is not specifi- 
cally men.ioned in the order. 


The roth July 1865. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 
Sale of ancestral property in execution of decree 
for ancestral debt—Change of possession im- 
material. 


Case No. 235 of 1865. 


Miscellaneous Appeal from an order passed 
by the Prinċipali Sudder Ameen of My- 
mensing, dated the 18th Kebruary 1865. 


Bungshee Mohun Doss (Decree-holder), 
A ppellani, 


versus 
Rajah Raj Kishen Singh (Judgment-debtor), 
Respondent, 


Baboos Onoocool Chunder Mookerjee and 
Romesh Chunder Mitter for Appellant. e 


We think that the Judge was wrong in | Baboos Unnoda Pershad Bannerjeeand Dwar- 


both points. 


There is nothing. in the law | 


kanath Mitler for Respondent, 


to delay taking owe 


a 


ee 
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Be a ee of enon yea iii tao properly ' his title to the same. His having filed a 
will nt protect the property from liability to sale in exe- | cuit for that purpose previous to the plaint- 
may be proceeded against in whoseever hands it may be. iff’s present action did not, we think, render 

it obligatory on plaintiff, appellant, to 
‘make him a party to this suit. It might 
| have been advisable as a matter of precau- 
| tion, but there was no necessity for so doing. 
| The decree is given against the estate of 
' Juggunnath; and whether that property be 


‘© .tound in the hands of Sree Kishen or in the 
debt. After the death of Juggunnath, his | hands of Raj Kishen, we think it equally 


widow adopted a son, Sree Kishen Singh, | liable for the appellant’s claim. The mere 


and the appellant brought a suit against! change of possession will not release the 


him through his guardian, Ram Churn ' gei 
Mojoomdar, to recover the amount of this debt, | P'OPerty from, Pability tolaaiey OF render 

‘the present decree infructuous, or render a 
and obtained a decree on 26th August 1859. : fesh suit against the part Ee 
Sree Kishen was then in possession of (be e parT PSR 


; . | Si . We see no reason wh 
share of Juggunnath Singh through Hig ae y 
guardian, and his possession had been affirm- | -P pellant should not proceed against the 


) S ‘property of his debtor in whoseever 
ed by an award und-r Act IV. of (Gun hands he finds it; and we, therefore, reverse 
Subsequently, a suit was brought by Pran: . f i 

: d f Oa ‘the order of the lower Court, and decree 
Kisto Singh, son of Bishonath Singh, and EEN EC EE 
now represented by Raj Kishen Singh, to set Bees S 
aside the adoption; and he obtained a decree | = 
on 25th September 1858. The appellant The 12th July 1865. 
now seeks to execute his decree against Raj 
Kishen as representative of Juggunnath | 
Singh, and in possession of his property,, The Hon'ble G. Loch and F. A. Glover, 
the debt being incurred on account of Jug- Judges. 


gunnath Singh, and the decree maleng AIS Appeal (from orders passed in execution of d 
D Dag 
property liable for the debt. cree)—Disputed property*Seotion 229, Act 
It is urged that, as Pran Kishto was not VIII, of 1859, applicable to claimants other 
made a party to the suit brought by appel- than defendants. 
lant to recover the debt due by Juggunnath, Case No. 182 of 1865. ° 


the respondent, who now represents Pran Miscellaneous Appeal from an order passed | 


Kishto, cannot be held responsible for the fy she Fudge of Behar, dated th / : 
amount, though he be in possession of the Se E of Behar, dated the 13th Feb 


property of Juggunnath. Further, that ap- | 


THe appellants father had a claim 
against Bishonath, Juggunnath, and Gopee- 
nath, the joint-proprietors of Pergunnah 
Shoosong, for Rupees 33,000. Indro Monee, 
the widow of Juggunnath Singh, gave a 
kistbundee for her husband’s share of the 


—_——, 


Present: 


pellant was aware, when he brought his Goburdhun Sahoo Mistree and another 
claim against Sree Kishen and his guardian, g (Objectors), Appellants, 
that the respondent’s father had already versus 


brought an action to set aside the adoption 


of Sree Kishen, and, under these circum- Issuree Nund Dutt Jha (Decree-holder), and 


stances, the appellant should either have Parbutty Churn Jna and others (Judgment- 
waited the result of that suit or made Pran debtors), Respondents. y 


K¢shto a co-defendant; that as the respond- | Baboo Mohendro Lal Shome for Appellants. 
ent has had no opportunity of answering 


the appellants as to his claim, he only Baboo Fuggadanund Mookerjce for 
course to be followed is for plaintiff to bring Respondents. 


a fresh action against the respondent. According to section 233, Act VIII. of 1859, orders 


e i i i passed in execution of decree aregnot appealable ; and by - 
The suit, we think, was rightly brought section 11, ACL XXIII. of es the power of appeal 


against the party in de facto possession of the | is restricted to cases in which the appellant was one of 
estate, and having at the time a good tide so | the parties to the original suit. ° 

far as the plaintitt was concerned. The debt] ocan AE 
was not personal, but a debt ot the ancestor 

fos which the ancestral property was liable,| Wr see no reason to interfere with the 
and, though the respondent's father was then | Judge’s order in this case. Section 283 of 
ae claimant for the estate, he could not be the Civil Procedure Code lays it down 
held liable for the debt till he had proved . distinctly that such orders passed in execu- 


=f ee 
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tion of decree are not appealable; and section 
11 of Regulation XXIII. of 1861, although 
extending the law somewhat, still restricts it 
on appeal to cases in which the appellant 
was one of the parties to the original suit. 
Now, in the present case, the appellant was 
no party to that suit, and, therefore, no appeal 
lies. ° l 


His vakeel refers to section 229 of the 
Code as strengthening his case. But that 
section, we observe, applies to parties in 
possession of the disputed property on their 


own account, or on account of some other | 


person than the defendant. The appellant, 
in this case, is in possession in right of the 
defendant, and the section, therefore, does 
not apply to him. 


' The principle of this appeal has been; o 
~ The 20th July 1865. 


decided many times`by this Court, and a 
late ruling of the Full Bench on the point 
renders all further argument unnecessary. 


Following that ruling, we dismiss this appeal 


with costs. 


The zoth July 1865. 
o Fresen! : 


The Hon'ole G. 
° Fudges. 


Special Appeal (from orders passed under sec- 
tions 5 and 6, Act XXIII. of 1861, and section 
347, Act VIII. of 1859). 


Case No. 259 of 1865. 


Miscellaneous Appeal from an order passed 


by the Fudge of Hooghly, dated the rigth 


February 1865, affirming an order passed | 


by the Suddiy Ameen of that District, 
dated the 28th Seplember 1864. 


Dinobundhoo Chatterag, Appellant, 
versus 
Beharee LaleMookerjee, Respondent. 
Baboo Khetiurnath Bose for Appellant. 


Baboo Brojendro Coomar Seal for Re- 
spondent. 
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| Was required to deposit money which he 
! could have done through his servants. 
| application is rejected with costs. 


Loch and F, A. Glover, | 
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A special appeal lies from an order passed under sec- S 
tions 5 and 6, Act XXIII. of 1861 (dismissing an appeal 
for non-service of notice in consequence of failure to 
deposit the cost of issuing the same) as from an order 
under section 347, Act VIII. of 1859 (re-admitting an 
appeal dismissed for default of prosecution). 


WE think that a special appeal from an 
order passed under sections 5 and 6 of Act 
XXIII of 1861 will lie to this Court as 
from an order under section 347, Act VIII. 
of 1859. But, in the present instance, we 
agree with the Judge in considering that the 
plaintiff has not shown sufficient cause to 
admit of his appeal being revived, for his 
personal attendance was not required, but he 


This 





— 


Present: 


The Hon’ble G. Loch and F. A. Glover, 
| Fudges. 


Kistbundee—Absence of endorsement—Proof 
of payment. 


Case No. 248 of 1865. 


| Miscellaneous Appeal from an order passed by 

the Fudge of Behar, dated the 16th Febru- 

| ary 1865, affirming an order passed by the 

| Sudder Ameen of that District, dated the 6th 

. September 1864. 

Girdharee Singh and others (Judgment- 
debtors), Appellants, 


VETSUS 


Lalloo Koonwur (Decree-holder), 
Respondent, 


Baboos Mohinee Mohun Roy and Debendro 
Narain Bose for Appellants, 


No one for Respondent. 


The mere absence of «an endorsement on the back of 
a kistbundee cannot prevail against positive proof of, 
| payment. ° 


_ Two grounds of appeal are urged before 
US i— 


(1.) That the Judge is wrong in reject- 
ing evidence of payment, merely on the 
grounds that these payments are not en- 
i dorsed on the back of the kistbundee ; and 
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(2.) That he has refused to ‘entertain the | Haro Jemadar and others (Judgment-debtors), 
lea of limitation put forward by the ap- ’ 
SE P d P Appellants, 


We think that both these objections must | 
be allowed. With regard to the jirs/, it has 
been ruled many times by the late Sudder | 
Court that the mere absence of an endorse- ; Jadub Chunder Holdar. (Decree-holder) 
ment on the back of a kistbundee cannot , Respondent 
prevail against positive proof of payment. i 
in this case, the appellant produced acquit- 
tance, and summoned the respondent’s own | Baboo Obhoy Churn Bose for Appellants. 
son to prove it. This evidence ought to have 
been gone into, as, if genuine, it would have 
been legally sufficient to prove payment—the No one for Respondent. 
absence of endorsement on the kistbundee 
notwithstanding. 


Versus 


A sale inexecution of a decree is illegal, if made on a 
day which, though not a fixed holiday, yet was a day an 
On the second point, we find that exe@y- | which-the Courts wereclosed by order of the High Court, 


an was not taken out till 1271 B. S The a as much a holiday as any other fixed 
last admitted payment was made in 1264, so 

that the decree-holder would only be entitled 
to the instalments for the three years imme- 
diately preceding his taking out execution; 
with regard to the years 1265, 1266, and 
1267, his claim would be barred by limita- 
tion. 


Ir appears that the Moonsiff, after put- 
ting up the petitioner’s property to sale, 
allowed him a month to pay in the amount 
of the decree against him. Petitioner de- 
posited the amount in the Collectorate, and 
gut a receipt; but, owing to the Moonsiff’s 

We remand the case, therefore, to the absence from illness, as he alleges, he was 
Court of first instance for enquiry into the | unable to put it in, and subsequently the 
proof of the alleged payment. Should that} Moonsiff, thinking that the money had not 
fail, the judgment-debtor will be made liable | been deposited, confirmed the sale. The 
only for the instalments due on the years | petitioner appealed to the Judge, who rejectetd 


1268, 1269, and 1270. the application. ‘Iwo grounds of appeal were 
taken before him: zs/4 that the sale was 


Costs will follow the result. made before the Court re-opened after the 
vacation ` and, secondly, that the property was 
‘sold for an inadequate price. The Judge 
was quite right in rejecting the second 
ı objection, but we do not understand the 


The 26th July 1865. reason assigned by him for rejecting the first, 
i which is this: That the day was nota “ holi 
Present » ‘day, and it does not affect the question that 


“the Courts were allowed por GE 

.“sake to remain closed.” the Courts 

Fhe Hon'ble G. Loch and F A. Glover, ‘were closed by order of the High Court on 

; Judges. . «+ the day when the property was sold, that day 

e ‘must be considered as much a holiday as any 

Sale in execution of decree—Holidays other ' other fixed holiday. Now, we find that the 

e than fixed holidays. ‘Civil Courts were closed in 1864, by order, 

j . from ist October to 15th November inclu- 

Case No. 260 of 1865. sive, and we do not undetstaad how the sale 

took place during that period, viz , 7th Novem- 

Miscellaneous Appeal from an order passed by ' ber, We consider, therefore, that the sale 

the Fudge of the 24-Pergunnahs, dated the i being made on a holiday was illegal, and must 

8h: February 1865, affirming an order passed | be set aside, and we, therefore, reverse the 

by the Moonsiff of that District, dated the ; orders of the Courts below, Petitioner will 
25rd December 1864. z . pay his own costs. 
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The 26th July 1865. _ the dakhilas only; and each ryot producing 
his dakhilas should be examined on oath, 
as should ‘the party by whom such 
The Hon’ble G. Loch and F. A. Glover, dakhilas were given. Should the ` Tud Ben 


Present: a. 


_ Judges. - ment-debtor fail to produce his accounts, 

Execution of decree—Mesne-profits (Mode of , the dakhilas produced by the ryots will 
estimating)—Onus probandi. be the basis for estimating the mesne- profits. 

Case No. 287 of 1865. ` Where lands have been held by a proprietor 


in his own occupancy, and he fail to show 
Miscellaneous Appeal from an order passed the value of the produce realized from such 
, by the Fudge of the 24-P. erguanahs, daled~ lands, this must be estimated from the 
the 22nd April 1865, amending an order information gained from the evidence and 
passed by the Principal Sudder Ameen’ receipts of the tenantry. Until all endea- 

of that District, dated the 27th January yours to ascertain the real assets of the 
1865. property during the incumbency of the 
Dinobundhoo Nundee (Judgment-debtor), judgment-debtor fail, the amount of mesne- 
Appellant, profits should not be arbitrarily assumed. 

versus On the judgment-debtor, as the party in 


l ; possession, and having the means ot inform- 
Keshub Chunder Ghose (Decree-holder), ation, lies the onus of proving what is the 


Respondent. actual amount of mesne-profits; and, if he 
Baboo Bungshee Budden Mitter for fail to produce his accounts, or otherwise 
Appellant, impede the action of the Court by neglect 


Baboos Greesh Chunder Ghose and Debendro Or excuses, or other insufficient cause, he 
Narain Bose for Respondent. ` will only have himself to blame if the 

What are mesne-profits liable in execution of decree ; amount awarded against him is much larger 
how they should be ascertained, and on whom lies the than it would have been had he come for- 
onus of proving the actual amount. ward honestly to assist the Court. In this 

We think that the mesne-profits in this | case we do not perceive that any of the steps 
case have been, estimated on an entirely ` for ascertaining the mesne-profits have been 
erroneous principle. Mesne-profits, as oe ` properly taken. We, therefore, remand the 
scarcely need remark, are the assets of an ' case for re-investigation with reference to the 
estate gzinus costs of collections, Govern- ` above remarks. 
ment revenue, losses by desertion and death ` 
of ryots, by drought, Sc, Deducting these . 
and similar items, whatever remains which The 27th July 186s. 

ek party in oe Ces rees E Present : 

e ryots, or might, with due diligence, have ; , 
collected, is the sum for which the party | The Hon’ble G. Ces and F. A. Glover, 
against whom the decree has passed is liable. | Judges. 

The Judge has very properly set aside the ` Religious endowment—Right of co-sharer to re- 


calculation of the Ameen, which is f ' cover possession is personal not hereditary— 
» which is formed, Bower of widow of co-sharer to’sue for sums 


apparently on a probable estimate of what | : : Deen pat ! 
the estate might yield; but he has himself , ege him for idol’s service’out of his own 
taken, as we thinl$ an erroneous method of | Gace oca 186 

determining the sum due, viz., an account of | ase INO. 204 d 
collections made by the decree-holder since ; Miscellaneous Appeal from an order passed by 
he recovered possession, from which he has! “Ae Rrincipal Sudder Ameen of Nuddea, 


deducted a certain percentage. The proper, dated the 18th Apr al 186 5 


method for ascertaining the amount of mesne- Radha Jeebun Moostofee, Appellant, 
profits is to requise the party who has held: ‘ 
; : i versus 
possession, and against whom the decree has: `, e 
passed, to produc® his accounts, and if he Tara Monee Dossee, Respondent. 


fail to attend or comply with the requisition, Badoos Banee Madhub Banerjee and Mohesh 
he should e compelled to do so by the Court. Chunder Chowdhry for Appellants. ` 
on the application of the Ameen. His da Per j 

shad Banerjee ande 
accounts should be. compared with the ae Doss Eor Sr, 
pottans and dakhilas of the TyOts, OF, Seit. The"right of one of Severalico-gharers in an endowntent 
the event of there being no pottahs, with to Yecover possession of the land from which he has been 
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ousted by the other co-sharers is a personal one, and does 
not descend tohis heirs. A decree for that purpose obtained 
by him, if not executed by him in his lifetime, will become 
infructuous after his death. His widow, howerer, can re- 
cover in a regular suit whatever sums be pajd out of his own 


Memmi pds for keeping up the service of the idols. 


Tus appeal arises out of a suit for execu- 
tion of a decree passed on a solehnamah, 
By that deed of compromise, one Surbessur 
was appointed managing trustee to conduct 
the worship of certain idols with an annual 
allowance of 2,900 rupees secured on the. 
revenues of certain villages of which he was 
to hold possession. 


He brought a suit to recover possession 
of his rights, on the ground that he had been 
ousted by his brothers, the other co-sharers, 
in the endowment, and claimed wassilat for 
the time he had been so kept out of posses- . 
sion, and during which he asserted that de 
had paid the expenses of the idols out of 
his own pocket. He obtained a decree for 
possession on the 30th August 1862; and ` 
this Court, before which the case came on’ 
appeal, held further that, as the appellant 
had, without lawful authority, taken the lands 
which he was bound by the decree to have 
left in the respondent’s possession, he was lia- 
ble for the usufruct collected during the time 
of ouster. 


Surbessur took no further steps in the 
matter, and died without executing his. 
decree. His widow Is (be person now: 
before the Court, and she claims 10,159! 
rupees principal, and 6,416 rupees interest, 
on the ground, as stated by her Counsel, 
though not expressly mentioned in her plaint, 
that her husband, during the time he was 
manager of the trust, expended the former 
sum out of his own resources, not being able, 
in consequence of having been dispossessed 
of the assigned villages, to carry on the 
worship from the funds set aparı for it. 


The Principal Sudder Ameen has allowed 
the widow of Surbessur to take out execution 
against the judgment-debtor, on the ground 
that, as representative of her husband, she is ' 
entitled to succeed to his property, 


This order would, under ordinary circum- ; 
stances, be correct; butein the present case, | 
the Principal Sudder Ameen appears to us | 
to have altogether ignored the special point: | 
at issue. He assumes that the objections ' 
regarding the alleged breach of trust on the 
part of Surbessur were disposed of by the 
High Court in the latter's favour ; but this is 
not? the case. This Court simply decided : 
the general principle, that a person, dispos- , 
sessed unjustly, wes entitled to recover not : 
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only possession, but mesne-profits likewise ; 
it did not take into consideration the special 
ground of the widow’s present claim, It de- 
clined to go into the question, and referred 
the parties to a regular suit. The point, 
therefore, as to whether Surbe3sur did or did 
not expend the. endowment,money on the 
services of the idols, is stilleundisposed of. 

In the present case, it is manifest that 
the judgment-creditor, in order to take out 
execution against her late husband’s brother 
(one only of the two appears to have resisted ` 


-the widow’s demand, the other having. paid 


his quota), must show that, during the time 
of his alleged dispossessionwhe kept up the 
religious services out of his own funds. On 
no other supposition can the widow have 
any Claim. Surbessur had no right to the 
endowment-moneys personally. He was a 
mere trustee bound to-expend all that he 
received in the service of the idols, and 
if, for any reason, the whole or any part of 
these moneys remained unexpended, the 
surplus would not belong to Surbessur’s 
estate, but to the endowment. 

Now, we can find no proof whatever on 
the record that the services of the idols were 
kept up by Surbessur out of his own resour- 
ces. It is a mere plea advanced by the judg- 
ment-creditor, but unsupported by any evi- 
ence whatever. ° 

The circumstances of the çase have been 
so altered since the High.Court’s decree, 


' that we find it impossible to give the judg- 


ment-creditor the benefit of it. That decree 


‘proceeded entirely on Surbessur’s right to 


recover possession of the lands. At the 
time it was passed Surb2ssur had that right, 
but his widow is not in the same position; 
the tight was personal to the husband as 
trustee of the endowment, and did not 
descend to his heirs. The widow can neither 
execute the decree for possession, nor for 
wassilat, as the usufruct of the land would 
be the property of the efowment. As it 
stands, the decree, so far as she is concern- 
ed, is absolutely infructuous. , 

Under these circumstances, we have no 
alternative but to decree this appeal with 
costs on respondent, and revers2 the order 
of the Principal Sudder een. It is still 
open to the widow to show in a regular 
suit that, during the time œf her husband’s 
dispossession, he, notwithstanding the failure 
of the trust fund, paid the expenses of the 
idol’s services at his own cost. If she can 
: prove this, she will he entitled to whateves 
gums Surbessur so, paid, and can recover’ 
them from the judgment-debtor. 
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Ce ee, 
The 28th July*186s. | cede that section 19 has nothing to do with 
| this suit, and that the wording of section 20 
Present: * ‘might, under ordinary circumstances, bear 
| the meaning’ attached to it by the special pma 
The Hon’ble G. Loch and F. A. Glover, ‘appellant’s pleader. But, in this case, the 
Fudges. | debt was admitted after execution had been 
Ke out in 1863 No objection was then 
l taken that the proceedings were barred by 


.Limitation—Admission after execution of 





decree;taken out | limitation; and whatever laches there may 
| | have been then on the part of the judgment- 
Case No. 308 of 1865. | creditor, was condemned by the act of the 


debtor in admitting the claim, and begging 

` Miscellaneous Appeal from an order passed | for time wherein to pay. This was, we 

by the Fudge of Beerbhoom, dated the 13th | consider, a fresh starting point from which 

May 1865. execution should be dateo ; and, as the present 

execution was taken out in 1864, there can 

Digamburee Debia and another (Judgment- | be no question but that it was fully within 
debtors), Appellanis, time, and we dismiss this appeal with costs. 


+ 


e ërem 


VEKS US 





Sharoda Pershad Roy (Decree-holder), Res- 





Joada, The 7th August 1865. 
Baboos Chunder Madhub Ghose and A shoo- Present : 
fosh Dhur for Appellants. 
Babao Kishen Kishore Ghose for Respond- : EE SE Ge 
) Ge | Judges. 
= | SN Arbitration—Separate awards on case referred 
The admissio1 of aglzbt after execution is taken out 
gives a Ee EE a fresh starting poiat from by Judge and on other matters referred by the 
which to reckon limitation. parties. 
Tuiseis an application for execution of Case No. 279 of 1865. 


a decree passed on the gth of September 1840. 


The jadgment-debtor pleads limitation. Atiscellaneous Appeal from an order passed 


It appears from the record that execution by Mr, E. Pearson, Fudge of Lir hoot, 
was from time to time taken out, and, on the dated the arsi February 1865, afirming 
ol 8th of July 1863, the appellant filed a peti- an order passed by the Moonsff of Dur- 
tion admitting the debt, and praying that, bhangah, dated the gih September 1864. 
as she had come to an arangement with her ; 
creditor, tre attachment on SC property might Rogaoo Nundun Lall Sahoo and others, 
be removed. There is an endcrsement on this Appellants, 
petition on the part of the judgment-creditor 


1 ! 
agreeing to the arAngement. Versus 


The appellany’s pleader argues that this | Bunwaree Lall Sahoo, Respondent, 
admission of the debt does not bring the | 


judgment creditor within time under the| Baboo Alohesh Chunder Chowdhry for Ap- 


provisions of section 20, Act XIV. of 1859, ! pedlants. 
and that section 149 of the Act which aoes = l S 
refer to such admissions, as giving a judg- dlr, R. E. Twidale for Respondent. en 


ment-creditor a efeesh starting point from 


; ee 3 , | Arbitrators should give separate awards in a case 
which to r eckon limitation, applies only to referred to them by the Judge, and onother matters l 
Courts established by Royal Charter, and not | referred to them by the parties, instead of mixing them 


to Mofussil Courts at all. | all up and giving a general award. 

J ° 

"We see no reason to interfere with bel Tuis suit was originally brought by the 

Judge’s order in this case. We may con- | plaintiff (special appellant here) against one 
Val, II], Ot, 
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~.  Bunwaree Lal to recover possession of eight’ of that District, dated the soi August 
doons of land. The Moonsiff dismissed it; 7864. 





on the 8th October 1860, but on appeal the | š 
pen ër referred it to arbitration. ` Huro Soonduree Dossee (Decree-holder), 
The award was eventually in plaintiff’s ; Appellani, 
favour, and the Judge decreed accordingly. . rere 


It now appears that these same parties had ; 
appointed aie same arbitrators Se the dis- ; Bungsee Mohun oe and another (Object- 
posal of other matters not connected with | ors), Avespondents. 
this suit, and the arbitrators, instead of giving! non, Luckhee Churn Bose for Appellant 
a separate award in the case referred to them | H ' 
by the Judge, mixed all the cases up together, ' Baboo Onocool Chunder Mookerjee for 


and gave a general award. Respondents. 


The judgment-creditor now wishes to take: Compensation under section 88, Act VIII. of 1859, 
out execution against the special appellant ' can only be awarded, on the application of the defend- 


: : : ant, by the Court which disposes of the case, and can- 
in respect of those other matters in which not be given by another Court in whose custody certain 


he was successful, which were not made over property belonging to the defendant has been found 
by the Judge to the arbitrators, and were,not ! and attached at the instance of the plaintiff. f 
before the Court at all No appeal lies from such an order. 


We think it impossible, as the case stands, We think that in this case the Principal 
at present, to pass any orders regarding “ ex- ; Sudder Ameen of Zi!lah Mymensingh acted 
ecution.” The Judge must return the papers | wholly without jurisdiction, Plaintiff 
to the arbitrators, and desire them to separate , brought an action before the Principal 
their awards the one from the other. Tne;Sudder Ameen of Dacca, who directed 
procedure in execution would be different in ` certain money belonging to the defendant in 
either case ; forthe judgment-creditor, in the . Zillah Mymensingh to be attached, incident- 
cases not referred to arbitration by the Judge, . ally stating in that order thar, if the suit were 
cannot take out execution in the ordinary ‘ dismissed, defendant would be entitled to get 
way asa decree of Court under section 325 . interest as compensation on the money so 
of the Civil Procedure Code.’ It must, then, ; attached. The suit was d?smissed, and the 
first be distinctly shown what the different. money was ordered to be released; but no 
awards between the parties are, and then the | order for compensation was passed by the 
judgment creditors, who have been successful ! Principal Sudder Ameen of Dacc@ in his 
inhe arbitration, not submitted to arbitrators ‘judgment. Tne defendant, instead of apply- 
by the Judge, can apply for execution o. ing to the Principal Sudder Ameen for 
issue in the way laid down by section 327, ' compensation, applied to the Principal Sudder 
Act VIII. of 1859. ‘Ameen of Mymensingh, who granted com- 
, pensation under section 88 ot Act VIII. of 

1899, looking apparently at the words of the 
order of attachment. An appeal was pre- 
: ferred to the Judge of Mymensingh, who set 

aside the ordêr of the Principal Sudder 
Ameen as being passed without jurisdiction. 
A special appeal is preif#rred to this Court 

on the ground that this was an order passed 
‘after decree ; that against sych an order no 
appeal is expressly provided ; and that, conse- 
quently, the Judge acted without jurisdiction 


The Judge’s order is reversed with costs 
on the special respondent. 


The gth August 1865, 
Present: 


‘The Hon’ble G. Loch and F. A. Glover, 


è 
Judges. ‘in receiving and trying the appeal. There 
`  Jurisdiction—Grant of compensation on release i certainly See to be yo section of Act 
` of attached property—No appeal. | VILI. under which an app al lay to the Judge 
:from the order passed eby the Principal 
Cases Nos. 203 to 206 of 1865. ,Sudder Ameen. That order was, however, 


a e altogether illegal; and, therefure, under the 
Miscellaneous Appeal from an order passed ` concluding words of section 35, Act XXIII 
By the Fudge of Mymensingh, dated the of 1861, we reverse the order of the Princi- 
21st January 1865, reversing an order’ pal Gudder Ameen, and reject this appeal 
passed by the Principdl Sudder Ameen with costs, i 


A 
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The 1oth August 1865. 


Present, e 


The Hon’ble G. Loch and F. A. Glover, 
Judges, 


Plaint—Date of presentation to be noted. 


Case Wo. 329 of 1865. 


Mliscellaneous Appeal from an order passed ' 
by the Principal Sudder Ameen of Mid- 
napore, dated the 18th March 1865. 


Sreenath Churn Nundee (Decree-holder), ` 
Appellant, 


l 


Versus 


Moyna Koomaree Beebee (Judgment-debtor), 
f Respondent. 


Baboos Dwarkanath Mitter and Hem Chun- 
der Banerjee for Appellant. 


Baboo Mohendro Lal Shome for Respondent. 


Upon the presentation of a plaint, a Judge should : 
cause the date of presentation to be noted on the ' 
petition. 


In this case, we think evidence should 
have been taken as to the date when the, 
petition of execution was filed before the! 
execution-case was thrown out as barred by 
limitation. The last process taken out was | 
struck off on 30th December 1861. The: 
decreesholder had, to the 30th December 
1864 inclusive, to file a fresh application. , 
His application is dated the 30'h of that | 
month, but it is not registered till the atb: 
January 1865. At the close of the year, 
a number of petitions and plaints are filed, 
and these very frequently are not registered ` 
through press of business, or neglect, or | 
other causes, for some days after they have | 
been put in; and we think that such was | 
probably the case in respect to this applica- . 
tion, for it is evigent that the petitioner was | 
aware that his time was up on 30th Decem- 
ber 1864. If the lower Courts would only ; 
apply the rule laid down in the late Sudder 
Court’s Circular order, 29th July 1859, in 
respect to plaints to all applications made 
to them, much trouble and annoyance would 
be saved to parti@ having business to trans- 
act. The rule A that, upon a plaint being 
presented, the janes should cause the date of 
presentation to be noted on the petition. 
Nothing could be easier, and it would take 
no time. We remand the case for evidence | 
to be taken from the petitioner as to the date 
of presentation, 
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The 25th August 1865. 
Present: 





The Hon’ble G. Loch and F. A. Glover oem 


Judges, 
Deposit of Tulubana in wrong Court—=Revyiyal 
of appeal. 
Case No. 316 of 1865. 
Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of Fes- 
sore, dated the 31st March 1865. 
Mohesh Chunder Bose, 4ppellant, 
versus 
Bhugoban Chunder Mookerjee, Respondent. 


Baboo Poorno Chunder Mookerjee for 
Appellant. 


e Baboo Kedarnath AMoojoomdar for 
Respondent. 


The depositing of żulubana in a wrong Court is 
no ground for the revival of an appeal dismissed for 
want of prosecution. 

Tuis case was struck off by the lower 
Court, on the ground that the /uludana for 
service of notice on the respondent, who had 


, not appeared, had not been deposited. 


It appears from the record that the re- 
quisite /u/udana had been deposited, but in 
the wrong, that is, in the Judge’s Court ; 
and that notice had in consequence not been 
served. The Principal Sudder Ameen, how- 
ever, does not seem to have negatived the 
petitioner's application on this ground, but 
because he had allowed two months to elapse 
before taking any action in the matter. 

It is urged, on the other side, that the order 
passed by the Principal Sudder Ameen was 
in the nature of a review, and, therefore, no 
appeal lies, 

' This argument we think to be erroneous. 
Section 347 of Act VIII. of 1859 recites 


i that, if an appeal be dismissed “tor default 


of prosecution,” &c., &c., such and such action 
may be taken. Now, this was precisely the 
State of the present case. The suit had 
been struck off, because /ulubana had not 
been deposited; and the Principal Sudder 
Ameen, to whom applicatiqgn was made for 
permission to revive it, refused on the grounds 
stated. It was not a review of his former 
order that was sought, but a revival of the 
original suit. 

But we think that the refusal, as regards 
those respondents who had not appeared, 
and on whom notice had to be served, was 
justified, although not for the reasons® re- 
Principal Sudder Ameen. 
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posited, and he was rightly made to suffer the 
consequences of his own negligence. 


et this is no reason why “the appeal 


should not have been allowed to proceed as 
against those respondents, who appeared of 
their own accord, and with regard to whom 
no service of notice was necessary ; and we 
remand the case to the Principal Sudder 
Ameen for that purpose. 


The 31st August 1865. 

Present: 

Loch and F. A. Glover, 
Judges, 


Decree for Mesne-profits (Enhancement of, on 
appeal)—Principle of calculation. 


Case No. 343 of 1865. 
Miscellaneous Appeal from an order passed 
by the Fudge of Beerbhoom, dated the 
13th May 1865, modifying an order passed 
by the Moonsiff of that District, dated the 
gist May 1864. 
Ramnath Chowdhry and others (Judgment- 
_ debtors), Appellants, 
Versus 
Digumber Roy and others (Decree-holders), 
í Respondents. 


Baboo Greeja Sunkur Mojoomdar and Moul- 
vie Murhumut Hossein for Appellants. 


_ The Hon’ble G. 


Baboo Tarucknath Sein for Respondents. 


On the appeal of the judgment-debtor, and without 
a cross-appeal by the creditor, the Appellate Court 
should not increase the amount of mesne-profits 
decreed by the first Court to the creditor, but must 
determine whether there is any substance in the objec- 
tions raised by the creditor. 

The principle of calculating mesne-profits explained. 

In execution of a decree for possession 
and mesne-profits, th? Moonsiff, after having 
made a local enquiry through an Ameen, 
held that 75 rupees and some annas was 
the proper amount of mesne-profits to be 
recovered by the decree holders. The judg- 
ment-debtor, dissatisfied with the order, ap- 
pealed to the Judge, who, after requiring 
jurtber evidence, raised the amount to 
Rupees 358-12. The objections taken in spe- 
cial appeal are—~—zs/, that, as the judgment- 
debtor appealed from the order of the first 
Court, and there was no cross-appeal by 
the creditor, the Judge should not have 
increased the amount of mesne-profits, but 
merely have determined whether there was 
any substance in the appellant’s objections, 
and, if not, he should have rejected the 
appeal. He has, however,” treated the case 
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as if the whole were open to him for revi- 
sion. 22d, that, as the whole of the land was 
in the occupation of ryots, and the judg- 
ment-debtor collected rents from them, the 
amount of mesne-profits should be calcu- 
lated according to the rents received or re- 
ceivable during the period of the debtor’s 
possession, and not according to the produc- 
| tive powers of the land. grd, that the Ameen’s 
investigation gave: Rupees 117-14 as the 
mesne profits; but the Judge has exceeded 
the amount. 4th, the decree-holder only 
claimed mesne-profits at I rupee per bee- 
gah; but the Judge has given him at a 
much higher rate. 45/4, the Judge, having 
estimated the productive powers of the land 
as they are at present, has calculated the 
mesne profits at a uniform rate for thirteen 
years, the period of the judgment-debtor’s 
possession, not taking into account the rise 
in prices within the last few years, not allow- 
ing anything for bad seasons. 

We think the grounds taken by special 
appellant are sound, As the case came 
before the Judge in appeal, the only question 
for him to determine was whether there was 
any substance in the appellant’s objections to 
the Moonsiff’s finding. But we think that 
the mesne-profits have bzen calculated on a 
wrong principle. If the land is, as alleged 
by the judgment-debtor, if the occupancy 
ot ryots, the rents which he has or might 
have realized with due diligence and care 
should be taken as the amount of “‘mesne- 
profits; and it is only where lands are held 
by a party.in his own hands, and are culti- 
vated by him, that the productive powers 
of the lands should form the basis of esti- 
mation. If it be necessary to take these 
as tite ground of calculation, some allowance 
must be made for bad seasons, rise and fall 
of prices, expenses of cultivation, including 
the cost of seed.’ In short, the average crop, 
and not the fullest crop that the land can 
produce, must be taken as&he standard, and 
deductions made for expenses. We remand 
(tbe case to the Judge to determine what 
amount of rent was realized by the special 
appellant from the ryots, if, as he says, the 
whole of the lands were in the occupancy 
of the ryots. If this be got the case, the 
debtor should be required’ to prove by the 
books what were the ameifnt of profits he 
realized ; and, should he fail to make out a 
satisfactory case, the Judge can then fall back 
on the third method of calculation, z22., 
the capabilities of the soil in an average 
season, making the deductions intimated in 
our remarks above. 
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The 24th April 1865. 
Present: 


The Hon’ble E. Jackson and F. 
| Judges. 


Murder—Evidence—Reference to Government 
for pardon. 


Queen versus Gobindo Bagdee. 


Committed by the Deputy Magistrate, and 


tried by the Sessions Fudge of Hooghly, on 
‘a charge of Murder. 


Discussion as to the sufficiency of the evidence in 
a case of murder, and the necessity of applying to 
Government for a pardon on behalf of the prisoner. 


Mr. Fustice Fackson.—l DIFFER from 
the Sessions Judge in the view which he takes 
of the evidence. 1 think that that evidence, 
if true, is quite sufficient to prove that the 
prisoner Govindo Bagdee killed Poresh Bag- 


dinee, and I do not doubt its truth, but con- . 


sider that the Jury were right to convict 
upon it. ‘The witness Petumber Bagdee 


proves that a quarrel took place between ` 


Poresh and the prisoner, who kept Poresh as 
his mistvess; and the words which then pass- 
-ed evince that the feeling of jealousy was 
aroused in Gobind, 

The witness Ramjee proves that, very 
shortly after, he saw Poresh lying on the 


ground close to the spot where the former: 
think actually necessary. Ramjee did go at 


witness had left her with the prisoner, @nd 
that Poresh was then groaning. This witness 
at once told Poresh’s mother, Taramonee, who 
went to the spot, and found Pesh lying dead, 
and found the prisoner holding the bedy, and 
the prisoner then @egged Taramonee not to 
inform against him, and that he would sup- 
port her for the rest of her life. Another 
witness, Itchamohi, accompanied Taramonee, 
and saw Poresh lying on the ground and the 
prisoner there, and heard what passed be- 
tween the prisoner and Taramonee. The 
latter witness therwent away to give infor- 


mation to the gomaghfah and the chowkeedar., : 


This evidence is sufficient to convict the 
prisoner with the death of Poresh, unless he 
can explain it away. He denies that he 
was present at the time and place alleged, 
and calis two witnesses to prove that he was 


at the time working with them in the fields, | 





Before the Magistrate these witnesses sup- 
ported the prosecution, and deposed thar, 
though Gobind had been working with them, 


A. Glover, .2¢ had left them, at the very time the other 


witnesses say he was with Poresh. Before 


‘the Sessions Judge the prisoner would not 


have them examined. I think, however, that 
the Sessions Judge should have examined 
them for the prosecution. 

Taramonee’s evidence distinctly proves 
that Poresh was dead when she saw Poresh, 
and that the prisoner admitted it; and her 
evidence is strongly corroborated by that of 
Itchamohi. Tne police have failed to dis- 
cover the body, it is true; but the evidence is 
still further corroborated by the disappear- 
ance of Poresh. The Judge thinks it im- 
probable that Taramonee should not have 


.gone to the nearest village and aroused the 


neighbours, but to one a little farther off, 
Flad the Judge examined Taramonee as to 
the reason of her doing this, it is quite pos- 
sible that she might have explained it, If 
the prisoner came from that nearer village, 
that might have been a good reason. Then 
the Judge thinks it improbable that the wit- 
ness Ramjee should have gone away, as be 
states, and not aroused the villagers, and that 
the witness Itchamohi should not have done 
the same; and that the prisoner should have 
attempted to bribe Taramonee only, and not 
Itchamohi. But in this country people will 
not interfere in such a case more than they 


once and tell Taramcnee, Poresh’s nearest re- 
lation ; and it is very reasonable that, having 
done so, neither he nor Itchamohi would act 
any further, but leave the matter in Taramo- 
nee’s hands. There is some discrepancy be- 
tween J’aramonee’s depositions to the Magis- 
trate and the Sessions Judge in one point. 
Before the Magistrate she said that Gobind 
took her to his house befare she went to 
look for the chowkeedar; and before the 
Sessions Judge she omits this. 
question was asked regarding it. Again, 
it is a curious fact that, not finding the 
chowkeedar and gomashtah, she did not 
arouse the villagers that same day, -but 
sat quiet until the next day. But peo- 
ple in this country are very apathetic gn 
such matters; and, finding that the body of 
Poresh had disapp@ared while she was gone 


But, no, -° 
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-to call the police, it is quite possible that 


Taramonee may have hesitated what o do 
next. But this does not make me disbelieve 
er evidence. : 

I see no sufficient grounds for any refer- 
ence to the Government. 
have convicted the prisoner myself on the 
evidence in the case. 

Mr. Fustice Glover—l1 do not go 
quite so far as my learned colleague, but 


I agree with him that this is not such a. 
case as we are bound to refer to Govern- . 


ment under section|{54]of the Code of Cri- 
minal Procedure. 
Supposing the evidence true, there was 


sufficient proof of the death of the woman ' j 
 Madaree, who is the landlord of the woman - 


| Dhojoo, took from her three cows, and gave 


Poresh. The witness Taramonee swore that 
she was dead. Itchamohi, in the Deputy 
Magistrate’s Court, did the same ; and althopgh 
she did not depose positively to the fact 
before the Sessions Judge, she stated that 
Poresh was lying motionless, with eyes shut, 
and mouth open. No questions seem to 
have been asked her on this point; but, 
taking her deposition in connection with 
the positive evidence of Taramonee, and with 
the statement of the witness Ramjee, who 
first discovered Poresh lying in the sugar- 
cane field groaning, I think there arises a 
strong presumption that Poresh is dead, and 
that the Jury were not wrong in acting upon 
that presumption. _ 

The connection of the prisoner with the 
crime was supported by the evidence of the 
two women; and, if the Jury believed that 
evidence, they were, I consider, Tight in 
convicting. It cannot be said that, either in 


this point or on the one alluded to, they | \ 
' filled in the present case. 


found their verdict contrary to the evidence, 

There remains the question whether that 
evidence was so manifestly weak and in- 
sufficient as to justify this Court in applying 
to Government for a pardon to the prisoner 
convicted on it. I agree with Mr. Justice 
Jackson that there is no such insufficiency. 
The evidence is not per se incredible or even 
improbable; and, although, had I been the 


Judge trying the case, I might have given . 


the prisoner the, benefit of a doubt, I cannot 


say that I am in anye way assured of his | 


innocence, or that the Jury were not justified 
in believing the evidence against him. 
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The 17th February 1865. 
Present: 
The Hon’ble Sir Barnes Peacock, XZ, Chief 
Fushce, F. B. Kemp, and F. A. Glover, 
Judges. 





Theft (Definition of). 
Queen versus Madareg Chowkeedar. 


Committed by the Joint Magistrate, and tried 
by the Sessions Judge of Rajshahye, on a 
charge of “ Theft? 


Ruling as to what constitutes theft as defined in the 
Penal Code. 


Mr. Fustice Glover.—That the chowkeedar 


them to her creditors, is clearly proved. Itis 
not so clear whether the creditors retained 
the animals. They assert that they refused 
and that Madaree has 
them stillin his possession, Anyhow there 
is independent and reliable evidence to prove 
that Madaree took them from Dhojoo against 
her will. 

The question is, is such a taking “ Theft ” ? 
Theft is defined (Sec. 378 of the Penal Code) 
to be “a dishonest taking of any moveable 
property out of the possession of any person, 


' without that person’s conseat.”’ 


“ Dishonest” is, by section 24, the doing any- 
thing with the intention of causing “wrongfu!”’ 
loss to a person, and by section 23 A wrong- 
ful loss” is the loss by unlawful means of 


‘property to which the person losing it is 
_ legally entitled. 


Now, all these conditions seem to be ful- 
There can be no 


dowbt that the woman Dhojoo suffered 


i “wrongful loss” of the three cows, and as 


little that Madaree, in taking them from her 
for the benefifyof her creditors, caused and 
intended to cause that wrongful loss, and, 
therefore, in the words gf t:e Code, acted 
“ dishonestly.”’ 

The Sessions Judge considers that an ille- 
gal taking is not theft, unless it be done 
“animo furandt’ and “lucri causd;”’ but 
this is not absolutely necessary, aS appears 
from a case cited in Roscoe’s “ Criminal Evi- 
dence,” p. 585, where a risoner, who took 
a horse out of a stable, and afterwards backed 
him down a coal-pit, was convicted of ‘ larce- 


, ny,” a conviction upheld by a majority of the 
| Judges. 


In the present case, the intention of Mada- 
ree to deprive Dhojoo of her property is es- 
tablished; and it makes no difference in the 
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former’s guilt that the act was not intended 
to procure any personal benefit to himself. 


The illustration put forward by the Ses- 
signs Judge to support his theory is nota 
hippy one. No doubt, such a taking would 
not be theft, inasmuch as the rupee never 
reached the owner, z. e, the durzee, and 
could not, therefore, be stolen from him. 
If the gentleman had paid the tailor his full 


~ wages, and if he afterwards forcibly took a 


rupee back, to which he himself made no 
claim, and gave it 10 one of the durzee’s cre- 
ditors, such taking would, in the woids of 
the Penal Code, be a “ dishonest”? taking, 
causing ‘ wrongful’ loss to the durzee, and 
therefore theft, 

I quite admit the distinction between this 
and an ordinary case of theft; but, looking to 
the words of the Law, I have no alternative, 
and must declare Madaree to have been 
guilty of theft,,and his conviction by the 
Joint-Magistrate to have been a proper 
conviction. 


As, however, the point is a novel one, 1 
should like the case to be laid before the 
Court generally for an authoritative ruling. 


Mr. Fustice Kemp —A difference of opi- 
nion as to what constitutes the offence 
of theft, as defined in the Indian Penal Code, 
has caused this reference. 

The facts of the case are briefly as fol- 
low :—Dhojoo, a poor widow, lived in the 
same homestead (though in a separate hut) 
with her landlord, Madaree, chowkeedar. 
Dhojoo appears to have owed small sums of 
money to the vilagers ‘They complained to 
the chowkeedar, who, instead of directing the 
cr ditors to enforce their claims in a legal 
manner, took the law into his own hafds, 
and seized the cows and other chattels be- 
longing to the poor woman forcibly, and 
against her consent, and dayjded her pro- 
perty amongst her creditors. She brought a 
charge of theft-against the chowkeedar under 
section 378 of the Penal Code, and the 
Joint- Magistrate of Rajshahye, Mr. Wing- 
tield, convicted the prisoner Madaree chow- 
keedar of theft, and sentenced him to two 
months’ rigorous imprisonment, and to a 
fine of 25 rupees realizable by distraint; 
the fine, if recoveed, to be awarded to the 
prosecutrix after oge month As the decision 
of the Joint-Magistrate is a short one, 1 give 
it “ 12 exctensa 2’— 

“ I convict the prisoner of the charge. 
‘It is proved by the evidence of both sides 
'“ that three alleged creditors of prosecuitrix 
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“her zemindar, and that he summarily settled 
“the dispute by seizing 3 cows, value g or 10 
“rupees, and handed them over to the cre- 


“‘ditors—that he also sold her house josss 


“satisfy certain claims of his own against 
“her, | 

“This act was certainly done dishonestly, 
“7, e SO as to cause wrongful loss (see Penal 
“Code, sections 24 and 23°, as it was loss 
“caused by ‘unlawful means’ of property to 
“which plaintiff was legally entitled to.” 


On appeal, the Sessions Judge of Rajsha- 
hye, Mr. C. S. Belli, reversed this decision, 
holding that the offence was not theft, as the 
chowkeedar acted openly and not for his own 
profit and without any “ animus furandt.” 


The question that has been submitted for 
our consideration is, whether the offence com- 
mised by the chowkeedar Madaree amounts 
to theft, as described in section 378 of the 
Indian Penal Code, or not ? 


That section runs thus—‘ Whoever, in- 
tending to take dishonestly any moveable 
property out of the possession of any person 
without that person’s consent, moves that 
property in order to such taking, is said to 
commit theft,” 


Now, it is clear that the intention is the gist 
of the offence. There must be an intention to 
take “ dishonestly.”’ 


The law explains how I am to construe 
the term “ dishonestly”’ (see section 24 of 
the Code)—whoever does anything with the 
intention of causing wrongful /oss to an- 
Other person is said to do that thing dis- 
honestly; ‘‘wrongful loss” is explained in 
section 23 to be the loss by unlawful means 
of property to which the person losing it 
is legally entitled. 

There is reliable evidence that the cows 
belonged to the woman; that they were in 
her possession ; that the taking was against 
her consent; that it caused her wrongful 
loss; that the means used to deprive her of 
property to which she was legally entitled 
were unlawful; and therefore the taking was 
clearly ¢dishonest” in thc meaning of tnat 
term as laid down in the Code. The learned 
Commentators, at page 328 of their edition 
of the Code, state—* It is the intention of 
the taker which must determine whether the 
taking or moving of a thing is theft. The 
intention to take dishonestly exists when the 
taker intends to cause ‘ wrongful gain to-one 
person or wrongful loss to another person.’ ” 
It must, I think, be admitied that, in the pres@nt 
instance, the chowkeedar, if a man’s acts are 
any guide to his intention, intended to cause 
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wrongful loss to the prosecutrix. Finding, | 


therefore, all the main elements, which make | 
up the offence of theft as defined in section | 
8 of the Indian Penal Code to exist in 


The 25th April 1865. 


P s Present. 


this case, it is my duty to apply the law as | The Hon’ble Sir Barnes Peacock, Er, Chief 


I find it, and not to put my own construction 
upon it. In this view I hold that the offence | 
committed by Madaree chowkeedar was“theft.”’ ° 


It may be said that the chowkeedar ` 
thought he was doing rough justice; but | | 
have nothing to do with that; my daty is to | 
read the law as it stands. 


I concur with my learned colleague, and : 
desire that the case may be laid before a Full | 


Bench of this Court. 


‘The Chief Fusiice—l concur with the | 
two learned Judges of this Court that the | 
case is one of theft in point of law. Could, it | 


be said that a servant would not be guilty of 
theft if he were to deliver over his master’s | 
plate to a pressing tailor, and tell him to pay 


himseli ? i 


Justice, and the Hon'ble F. A. Glover, 


udge, 


i Re-trial in the absence of the accused, a mere 


nullity— Power of High Court to order re- 
apprehension of the accused—Duty of Ses- 
sions Judge to obey. 


Queen versus Madaree Chowkeedar. 


Committed by the Fotnt-AMagtstrale, and 
irted by the Sessions Fudge of Rajshahye, 
on a charge of theft. 


The Sessions Judge, on appeal, without trying the 
merits of th: case, reversed:the Magistrate’s convic- 
tion in a case of theft upon a point of law, reading the 
Penal Code by the light of his kaowledge of the English 
Law. ‘The High Court reversed the Sessions Judge’s 
reversal of the Magistrate’s conviction upon the ground 
that his decision was wrong ia pointof law, and directed 
him to re-apprehend the accused, and re-hear the 


The Judge was quite wrong in his remarks | appeal on the merits. The Sessions Judge thought 
upon tne Magistrates memorandum of the | that the High Court had no power to order the re- 


prosecutrix’s deposition in waich she is said 
to say: “Defendant came and abused me, and 
took 3 cows out of my 8.” 


it is quite impossible for me to guess,” &:, 
Tne meaning is very clear that defendant 
took three cows out of the pros:cutrix’s eight 
cows. : 


i think the proper course will be to reverse 
the Judge’s reversal of the Joint-Magis- 
trate’s decision under section 404 uf the Code 
of Criminal Procedure, and order the Judge 


re-hear the appeal, and afterwards to transmit 
the record of the proceedings to this Court, 
As the prisoner has not had an opportuniiy 
of urging the case before the Court, the 
Coart may intimate that, if the decision of 
the Magistrate be upheld by the Judge, the 
question of law wil) be submitted ta a Full 
Bench, and the prisoner may have an oppor- 


tunity of being heard sither by himselt or" 
his vakeel. If the learned Judges agree ' 


with me, this order may be passed as 
suggested. 

dir, Fustice Kemp.— 1 concur. 

Mr, Justice Glover.—! concur. 


aporehension of the accused, and, proceeding to re-hear 
the tae in the absence of the accused, acquitted 
him. ELD that the re-trial in the absence of the 


_ accused was a nullity; that, if the accused had been 
, convicted instead of b:ins acquitted, the case would 


The Judge says: “ Whatthe figure 8 means, | 
| 


ı tious to the accused to order the re-trial of the case 


have had to be re-tried; but that, as the Sessions 
Judge had declared his opinion that the evidence did 
not make out a case of guilt, it Would þe merely vexa- 


in his presence; that the High Court not oaly had the 
power to order the re apprehension of the accused, but 


é E was quite. justifed in making the order; and that the 
She says in another part of her deposition, | 
“ I saved only five cows.” 


Sessions Judge was bound to obey the order, and was 
highly censurable for his disobedience, and for the 
course which-he thought proper to adopt. 


The Chief Fustice—The Sessions Judge 
has now acquitt:d the prisoner upon the facts, 
Nowaing, therefore, remains to be done so far 


to cause the prisoner to be re-taken and to’ 45 the trial is concerned, The Sessions Judge 


| was jaformed that, if the decision of the 


Magistrate shougd ‘be upheld by him, the ques- 


‘tion of law would be submitted toa Full 


Bench, and the prisoner might have an oppor- 


tunity of being heard either by himself or his 


vakeel. The Sessions Judge did not uphold 


the decision of the Magistraté, but acquitted 


the prisoner, and reversed the conviction; yet 
the prisoner was uselessly instructed to appear 
personally or by the pleader in the High 
Court, for want of proper a@ention on the part 
of the Sessions Judge to tye orders of the 
Court. Tne accused has Seen informed that 
his attendance is not required. 

The Sessions Judge appears to me to have 
set up his own opinion against that of the 


‘Chief Justice and two other Judges of the 
, High Court, and in consequence to have ne-. 
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glected to carry out the orders of the Court, ' that they were right in making it, and that ° 
The prisoner had not been acquit'ed. He ' the Sessions Judge was bound to obey it, and 

was convicted by the Magistrate of theft, and , is higly censurable for his disobedience, and 
sentenced. The Sessions Judge, on appeal, ' for the course which he thought Grober? 
Without trying the case on the facts, revers ; adopt. 


ed the decision upon a point of law, over. ' 


throwing the Penal Code, and holding, ac- 
cording to his own explanation in his letter | 
of the 3rd February 1865, that, although the 
conduct of the chowkeedar might be said 

_ to have been dishonest according to section 24 
of the Code, it was not theft, because the, 
act was not done animo furandi or lucri cau- 
sé, reading the Penal Code by the light of his 
knowledge of the English Law. 


The High Court reversed the Sessions 
Judge's reversal of the Magistrate’s convic- 
tign, upon the ground that his decisicn was 
wrong in point of law, and directed him to re- 
hear the appeal, and form his own judgment ' 
upon the facts disclosed by the evidence. 


It was unnecessary, of course, that the ac- 
cused should have notice of the re-trial of , 
the appeal; and the Sessions Judge, having 
discharged the accused when he reversed the . 
Magistrate’s conviction, was ordered to re- 
take him, and to re-hear the appeal. The | 
accused might have escaped, if notice had 
been given to him. The Sessions Judge, ; 
however, thoughtethat the High Court had 
no power to order the re-apprehension of 
the accused, and, acting upon his own , 
Opinionsin preference to that of the High ; 
Court, proceeded, as I understand, to re-hear 
the appeal in the absence of the accused. 
I say nothing as to the Sessions Judge’s 
decision upon the facts, for that was a matter 


I think the Sessions Judge should be 
asked whether, having reference to the opi- 
nion expressed in paras. 3 and 4 of his letter 
of the 3rd February 180s, and his subse- 
quent examination of the evidence, &c., the 
appeilant is, in his opinion, fit to be retained 
in an office which gives him so many oppor- 
tunities of oppression and violation of law. 

Mr. Justice Glover—I1 entirely con- 
cur with the learned Chief Justice in think- 
ing that the High Court had the power 
to make the order in question, and that that 
order was a proper one. 

The accused was not, at the first hearing 
of the appeal by the Sessions Judge, acquit- 
ted, in any sense of the term, of the theft. 
He was absolved from punishment, because 
in the Sessions Judge’s opinion the facts 
stated in the evidence against him did not 
Sustain a charge of theft. Into the suffici- 
ency or otherwise of that evidence to prove 
any offence, the Sessions Judge did not 
enter; and, therefore, I repeat, that his 
first proceeding was not an acquittal of 
the prisoner on a charge of theft, but a 
cancelment of the Magistrate’s order on 
the ground that, whatever other offence the 
chowkeedar might have been guilty of, it was 
not “ theft;” and, as this Court held the Seg- 
sions Judge to be wrong in law, and his defi- 
nition of theft to be not a proper definition, 
it follows that the second hearing, which the 


upon which he was justified in acting upon 
his own view of the evidence, Butehe 
was highly censurable for disobeying. the 
orders of the Court in not causing the ac- 
cused to be re taken as he wes directed, and 
not having him present in Court during the 
re-trial. ~ 

If he had convicted the accused in his 
absence instead of acquitting him, the case 
would have had fo be re-tried. As it is, the 
re-trial was a nullity. But, as the Sessions 
Judge has declared his opinion that the 
evidence does not make out a case of guilt, 
it would be merely@ vexatious to the accused 
to insist upon (e Sessions Judge’s obeying 
the order of the Court, and re-trying the 
case in the presence of the accused. 

It is unnecessary to argue the case with 
the Sessions Judge. All that I think it ne- 
cessary to say is, that I am of opinion that 
the Court had the power to make the order, 
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, Sessions Judge now asserts to be a fresh trial 
| for an offence of which the prisoner had been 
‘once acquitted, was, in reality, the only trial 
in appeal the accused ever had on the charge 
| of theft. 

As the Sessions Judge has acquitted the 

i accused on the evidence, we can do nothing 

; more. It would be useless for me to point 
out in what I consider that the Sessiofs 

, Judge has erred in detailing that evidence. 
The acgused has now, at all events, been 
acquitted, and cannot be tried again, however 
strong the evidence against him. 

For the rest, I think that the Sessions ° 
Judge should have deferred to the direction 
issued by this Court, and that his conduct 
in neglecting to do so is open to objection. 
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The rst May 186s. 


Present: 


=ke Hon’ble G, Campbell and E. Jackson, 


Judges. 


Assessors (Opinion of, to be recorded). 


Queen versus Musst. Mina Nuggerbhatain 
and Musst Luchen. 


Committed by the Magistrate, and tried by 
the Sessions Fudge of Behar, on a charge 
of house-breaking, wih intent to commit 
theft. 

The grounds of each Assessor’s opinion should be 
distinctly recorded by the Judge. 

Mr. Justice Campbell—Tuis is a case 
which itis very difficult to deal with. Accord- 
ing to the judgment of the Sessions Judge, 
there would not seem to be twosides of the case. 
He makes it perfectly clear and simple. Yet, 
at the end, we find that both Assessors were 
for acquittal on the first charge, and one of 
them for acquittal on the other charge also. 
Not the least clue is given to us of the 
grounds on which the Assessors came to this 
conclusion. The prisoners seem to have 
been poor beggar women, and the Assessors 
could hardly have had any prejudice in their 
favour. It seems to me that it is too much 
the custom to neglect the opinion of the As- 
sessors, and put them in such a shape that 
this Court can make nothing of them. There 
is all the difference between the verdict of 
a jury and the opinion of the Assessors. The 
former is a simple and conclusive verdict of 
guilty or not guilty. The other is nota ver- 
dict, but an opinion, and, not having any legal 
validity, its weight seems to depend solely 
on the reason and sense by which it is sup- 
ported, It appears, therefore, to me that, in 
recording in writing the opinion of each 
Assessor as required by section 324 of the 
Code of Criminal Procedure, the Sessions 
Judge should not merely put in his judgment 
that he concurs with or differs from the Asses- 
sots, but should separately record an opinion 
of each Assessor, and should invite and en- 
courage each Assessor to make that opinion 
more than a bate expression for or against 
the prisoner, but an ðpinion on the case, 
stating the view that the Assessor takes of 
the facts and the considerations (in brief) 
on which his opiniox{ is founded. In this 
case I do not think that the case can be dis- 
poséd of with any regard to justice, without 
some more distinct record of the opinion of 
the Assessors ` and Í would remand the case 
to record more distinctly, jn the manner sug- 
gested above, the*opinion of each Assessor, 


| and then re-submit it. I understand that the 


omission to record any proper opinion of the 
Assessor is so common that this should (if the 
second Judge concurs) be laid before the 
Judge of the English Department for more 
general instructions. 

Mr. Fustice Fackson.—I quite agree with 
Mr. Justice Campbell’s remarks on this case. 
The Sessions Judge should, when sitting 
with Assessors, and certainly when he finds 
their judgment differs from his own, call 
upon them to give the grounds upon which 
their judgment is arrived at. The law con- 
templates that Assessors should give their 
Opinion on the case, while Juries are to be 
asked only for their verdict. 

It appears to me, however, premature to 
call upon another Judge in this case to record 
his opinion on the prisoner’s appeal. Mr. 
Justice Campbell, as I understand, has record- 
ed no opinion as yet with respect to the prison- 
er’s guilt or innocence, but wishes that an 
important omission, made by the Sessions 
Judge, should be rectified; and for that pur- 
pose the papers of the case should be returned 
to the Sessions Judge. I quite agree in the 
propriety of that order. 


The 3rd May 1865. 


A 
Present: e 


The Hon'ble G. Campbell, E. Jackson, and 
P. A. Glover, Judges. « 


False evidence—Compulsory statement to 
Police. 


Queen versus Nagena Ourut. 


Committed by the Joint Magistrate, and tried 
ly the Sessions Fudge of Rajshahye, on a 
charge of false evidence. 


Discussion as to the propriety of a conviction ona 
charge of false egfence, one of the statements charged 
having been made to the police under compulsion. 


Mr. Justice Campbelf—I entirely con- 
cur wiih the Assessors in thinking that the 
prisoner is entitled to an acquittal on the 
second charge. There is abundant evidence 
to the prisoner’s innocence, but not a tittle 
of legal evidence to her guilt. Tere is, on 
the one hand, some evidence to prove that 
her deposition before, the Magistrate was 
true; and, on the other, etidence to prove that 
she gave it under compulsion ; either of which 
would go to establish her innocence. In 
fact, it is beyond doubt that on that occasion 
she either spoke truly or spoke from compul- 
sion. ‘To suppose that under the circumstan- 
ces she voluntarily gave false evidence against 
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her son, is contrary to reason and human | dead body was afterwards found in a tank, 


nature, ; 
this charge is the subsequent deposition 
before the Judge; and it appears to me that 
(as held on previous occasions) that deposi- 
tion is by law inadmissible under the terms 
of Act II. of 1855, section 32, as evidence 
against the witness*in a ‘criminal proceeding. 
Upon these two grounds— 

first,—That the prosecutor has offered no 
legal evidenc: whatsoever on that charge. 

Second.— That the prisoner is innocent of 
that offence— 

I think that she should be acquitted and 
absolved on this second charge. In fact, the 
Judge seems to have no doubt whatever of 
her innocence, and seems merely to resort 
to the alternative finding as a device to get 
over his doubts on the first charge. 

I think that the case should be remanded 
in order that the Judge, striking out the and 
charge, may record a clear finding on the rs/ 
charge, and submit the record to this Court 
for final disposal. 

P. S.—1 should mention another important 
consideration. Supposing evidence to have 
been offered on either charge and an alterna- 
tive finding legally arrived at, it is quite 
clear that, in the spirit of section 72, as 
well as in equity, the prisoner should be 
punished as for the less heinous of the two 
alternative offences of one or either of 
which she is found guilty. In this case it 
rather séems that the Judge in his alterna- 
tive finding has punished with the most 
extreme severity of the law as for the 
major offence. Taking the alternative most 
favourable to the prisoner that she was in- 
duced to give false evidence before the 
Magistrate, but retracted and told the truth 
to the Judge, would 7 years’ rigorous impri- 
sonment be a reasonable punishment? I think 
not; I would have reduced it ®3 months or 
6 months at most. It is in every way clear 
to me that, in the f®rm of an alternative find- 
ing, the prisoner is really punished as for 
giving talse evidence before the Judge with- 
out being convicted by the Judge of that 
offence, and that she should be fairly convict. 
ed or acquitted on that charge. 

Mr. Justice Fackson.—1 do not think that 
anything will be gfined by a remand of this 
case. ‘The Sessiows Judge admits that there 
is no evidence to prove how the murder of 
Modhoo did take place. Before the Magis- 
trate the prisoner at first deposed that she 
knew nothing about the manner in which 
Modhoo came by her death; that Modhoo 
went out at night, and did not return, and her 


The only evidence against her on| The Magistrate then asked her what she 


said before the Police, and her reply was 


that she had said that her son had (old. 


Modhoo not to smoke, because there were 
Other persons present; and her son then 
took her by the chin, and Modhoo fell down 
and expired, and that her dead body was 
then thrown into the tank. The Magistrate 
then asked her which story was true, and 
she replied that the latter was true, and 
that the first was told to save her son from 
punishment. 


Before the Sessions Judge the prisoner 
again repeated the first statement which she 
had made before the Magistrate, and alleged 
that her statement as made before the Police 
had been elicited by bad treatment. 

The Sessions Judge disbelieves the evi- 
dence to bad treatment. But I must say 
that, whether she was ill-treated or not, the 
story that she saw her son take Modhoo by 
the chin, and that Modhoo thereupon fell down 
and expired, is an evident falsehood, and there 
is every probability that such a story was 
made up by the Police, or made up by the 
prisoner through fear of the Police. The 
Magistrate does not examine the prisoner, or 
ask for any further details of what occurred, 
but is satisfied with her mere statement that 
the above impossible story is a true story. 


My impression is, that the deposition 
which the prisoner really gave to the Magis- 
trate in the Gr instance, and to the Ses- 
sions Judge afterwards, is the truth. At 
least it is, in the absence of all evidence, 
more like truth than the story of Modhoo 
being taken by the chin, and then and there 
expiring; and I think the prisoner is to be 
much commended instead of being punished 
for not continuing to repeat so false a state- 
ment. I would acquit tne prisoner. 

Mr. Justice Glover—tI concur with Mr, 
Justice Jackson that this prisoner should 
be at once acquitted, though not exactly for 
the same reasons. 

I would not go to the length of saying 
which story was true, and which false; but 
I consider it proved (by evidence that is 
to all appearance circumstantial and true, 
and which, at all events, has in no way been 
rebutted) that the prisoner was coerced by 
the Police; that she received at least one 
kick, and was threatened with worse treat- 
ment; and that whatever $he may have stated 
to the Join:-Magistrate must be considefed 
altogether null, and as if it had not been said, 
the statement being mada after bad treat- 
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ment, and under the influence of threats. I 
observe that the Inspector, who is stated by 
the witness to have ill-treated the prisoner, 
part of the 
time when her statement was being record- 
ed by the Joint-Magistrate; this was im- 
proper. If, then, the prisoner’s statement 
to the Joint: Magistrate be s:t aside as in- 
admissible, on the ground of its having been 
made under improper influence, there is no 


charge left, and no evidence to prove that 


her second statement to the Sessions Judge 
was not perfectly true. 


The conviction depends on the two con- 


tradictory statements; and, if one of these 
be expunged from the record, no proof against 


the prisoner remains, 


I would, therefore, acquit her ; but I think 
it right to remark that, had the conviction 
been sustainable, the very severe punishment 
inflicted, no less than 7 years’ rigorous im- 
prisonment, was altogether uncalled for. 


The 4th May 186s. 
Present; 


Jackson and F. A. Glover, 


The Hon’ble E. 
e Judges. 


Approver’s Evidence—Corroboration. 


Queen versus Issen Mundle and others, 


Committed by the Officiating Magistrate of 


Furreedpore, and tried by the Sessions 
Fudge of Dacca, on a charge of dacotty, 
& ce, : 
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Anapprover’s uncorroborated evidence is not sufficient 


as proof against other persons. 


Cad 


Mr. Justice Glover —Tue circumstances 
of this case have been fully detailed by he 
Sessions Judge. 


The conviction depends mainly on the evi- 
dence of Bungee, an accomplice in the da- 
coity, who has been allowed to turn Queen’s 
evidence. 


. With regard to the prisoners, against 
whom this man’s evidence is the sole legal 
proof, I do not think it safe to convict. The 
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temptation to an approver witness to make 
Out a good story, and earn his pardon, is 
very apt to produce evidence against 
many who had no concern in the crime to 
which he testifies ; and, unless such evidence 
were corroborated in some way, I should 
decline to convict upon it. Very strong 
corroborative proof need’ not be required ; 
but some is, in my judgment, absolutely 
necessary. 








Taking this view, I would acquit the prison- 
ers Barra Kodai, Nuddear, Kaleechurn, and 
Dinonatb, there being no legal evidence against 
them beyond the statement of the approver 
Bungsee. 


I would not interfere with the other sen- 
tences, Against the prisoner Huree Shobea 
is the evidence of the prosecutor’s witness 
Anund Chunder, who swears to him as one 
of the men who plundered the boat, corro- 
borated by the evidence of the approver, and 
by the wounded state of Huree himself. 


In the case of Huree Madhub, Bungsee’s 
evidence is supplemented by the prisoner’s 
own confession before the Magistrate. 


In that of Madhoo, the finding of certain 
articles of the stolen property (identified 
by the prosecution witnesses) in his house 
corroborates the approver, Bungsee’s state: 
ment, and is sufficient to cofivict this pri- 
soner, i 


In the case of Issen, the approver’s 
evidence is corroborated by the finding of part 
of the stolen property in his possession ; 
whilst in that of Fukeer Chand, the whole 
circumstances are so strongly against him, 
that they, with the evidence above mention- 
ederender his conviction justifiable, although 
he did not confess to the Magistrate, as the 
Sessions Judge appears to suppose. 


With refeygnce to the prisoners whom 
I propose to acquit, the case must go before 
a second Judge. è 


Mr. Fustice Fackson.—I concur with Mr, 
Justice Glover that the recarded evidence is 
not sufficient to prove the guilt of the prison- 
ers Barra Kodai, Nuddear Chand, Kateechurn, 
and Dinonath. Tne Judge seems to have 
considered the evidence of the approver 
witness, corroborated ag it was by the finding 
of certain property hid im*a dry river, suffi- 
cient evidence. But this, though good cor- 
roboration of the approver being one of the 
dacoits, is no corroboration as against the pri- 
soners; and uncorroborated approver’s evi- 
dence cannot be admitted as proof against 


| other persons. 
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The 5th May 1865. ' This appears tobe a very clear case. It - 
Beate," is well proved that the prisoner carried off 
f ` ‘the child Aladee, aged about five years, from 
The Hon'ble E. te F. A. Glover, ' the house of her father, whilst that father 
Ser, 


was absent, and when the mother, Musst, 
‘Radhamonee, was the child’s lawful guard- 
‘jan. Itis proved also, although that is not 
necessary to this conviction, tnat the carry- 
ing off was forcible. 


The prisoner does not deny having posses- 
sion of the child,-or of marrying her almost 
Discussion as to insanity in the case of a person | immediately afterwards to a third party, but 
charged with murder. ‘urges that all that he did was with the 
Mr. Fustice Glover —Tue report called | consent of the child’s father (his own brother), 
for in this Court’s resolution of the 26th Ja- | to whom he paid the greater portion of the 
nuary last has now been submitted, and by: Marriage dowry. 
it at least one point has been thoroughly, This is simple assertion, and even the 
tleared up: that the woman Poochee is not prjsoner’s witnesses deny the statement alto- 
pregnant, and. that her statement to the ! gether. 
Medical Officer, in the first instance, was 
consequently false. 

As to her being ‘ insane,’ the evidence of 
the Civil Surgeon appears to me altogether 
inconsistent and unsatisfactory. He admits 
that Poochee is competent to manage the 
affairs of every-day life, and to be capable of , 
understanding the difference between right 
and wrong in matters of comparatively trivial | 
importance, although he thinks her incapable | 
of properly, understanding that “murder ’”’ is ! 
a heinous crime. It is not for the Court to. 
argue the question, but Dr. Clark’s views" 
appear to be opposed to those of Medical. 
Officers who have made the subject of insanity | 
their peculiar study. e 

Under the circumstances, however, and | 
bearing in mind the long time that has! 
elapsed since the woman was sentenced, |: 
would commute the capital sentence ™ one ; 
of transpoitation for life. , 

Mr. Fustice Fackson.—I concur with Mr | 
Justice Glover that, undegaill the circum- 
stances of the case, the prisoner Poochee 
should be senterced to transportation for lite. | 


i THRE appears to have been a dispute 
, between Tarasoondoree Bremoneea, and her 


Insanity—Murder. 
Queen versus Musst, Poochee. 


Committed by the Deputy Commissioner of 
Kamroop, and tried by the Judicial Com-' 
missioner of Assam, on a charge of 
murder, 


There can be no doubt that the prisoner 
took a minor girl, under 16 years of age, out 
of the custody of her lawful guardian, and is, 
therefore, punishable under section 361 of 
‘the Penal Code. 


I reject the appeal. 


The oth May 1865. 
Present ; 


The Hon’ble E. Jackson and F. A. Glover, 
Judges. 


Disputes regarding possession of land, Se, 
Queen versus Seetanath Roy. 


Before passing an order in a case of disputed posses- 
sionot land, &c., the procedure enjoined by section 319 
of the Code of Criminal Procedure should be carried 








‘The gth May 1865. 
Present: 
The Hon’ble F. A. Glover, Fudge. 
Abduction. 
Queen versus Modhoo Paul. 


Committed by ” the Foinl Magistrate, and 
` fried by the Sessions Judge of Miana- 
pore, on a charge of abdsuction, Fe. 

‘The abduction ofa minor girl, under 16 years of age, 


| son Seetanath Roy, regarding the possession 


| of a Cutchery Baree. The Police, appre- 
i hending a breach .of the peace, went to the 
spot, and the matter ended by several persons. 
on both sides being charged with the offence 
' of Unlawful Assembly. The Magistrate ac- 
' quitted them, but he at the same time direct. 


t 


‘ed that one of the two disputing parties, who, 


he thought, was proved by the evidence to 
have been in previous possession, should be 


out of the custody of her lawtul guardian, is punishable | 
under section 361 of the Penal Code, It is nut necessary | 
to such a conviction that the abduction was forcible. ? 


re-placed in possession of the Cutchery by 
the Police, and fetained jn possession... ° 


10 Criminal’ ` 
This order is now complained of before 
us as illegal, The order in question could 


only have been passed under section 319 of 


~athg Procedure Code, and, before passing such 


an order, the Procedure enjoined by that 
section should be carried out. But it is evı- 
dent that no proceeding has been recorded : 
no notice has been served on the parties, and 
‘therefore the order passed is illegal. 
It is set aside, and the Magistrate is 
directed to proceed according to law. 





The 6th May 1865. 
Present: 
The Hon'ble F, A. Glover, Fudge. 
Dacoity—Presumption of participation in. 


Queen versus Cassy Mul and Sree Churn Mul. 


THE WEEKLY REPORTER, 


Rulings. [Vol. UI, 


property in their possession, the presumption 
of law is, that they were participators in the 
dacoity, and not merely receivers. 


The 11th May 1865. 
Present: 


The Hon'ble F. A. Glover, 
Judge. F 


Illegal gratification (to influence the doing of 
official acts). 


Queen versus Kaleechurn Serishtadar. 


Sesstons Fudge of Sarun, on a charge of 


| Committed by the Magistrate, and tried by the 
| 
| faking bribes, 





The taking of a RE by a Serishtadar te 
influence a Principal sudder Ameen in his decisions, is 
| sufficient to a legal conviction, whether the Serishtadar 
did or did not influence or try to influence the Principal 
Sudder Ameen. 





Tue appellant has been convicted by the 


Commitled by the Deputy Magistrate of| Magistrate and Sessions Judge of taking 


Bancoorah, and tried by 
Fudge of West Burdwan, on a charge 
of dacoity, Ge, 


When persons are found, within six hours of the 
commission of a dacoity, with portions of the plundered 
property in their possession, the presumption of law is, 
that they are participators in the dacoity, and not merely 
receivers. 


THE prisoners in this case were arrested 

by a chowkeedar very early in the morn- 
ing as he was going his rounds on suspicion. 
He desired them to go with him to the 
thannah, and finally, with the assistance of 
the two other ghatwals, compelled them to 
go there, refusing money and ornaments as 
bribes to let them go. 
_ On their arrival at the thannah, various or- 
naments and other things were found on their 
persons, which the prosecutor afterwards 
came forward and identified as part of the 
properly stolen from him by a band of da- 
coita the night before their arrest, 

The finding of these ornaments, &c., on 
the prisaners, and their identification as 
the property of the prosecutor, are points 
very Clearly and satisfactorily proved by the 
‘evidence of several witnesses. The defence 


the Sessions | bribes under section 16t of the Penal Code; 


and this Court is now prayed to exercise the 
power given to it by section 404. of the 
Code of Criminal Procedure, and to call for 
the record. 

With the strengih or weakness of the evi- 
dence on which the prisoner*hase been con- 
victed by the lower Couris, I have nothing 
to do; the only question is, whether there 
has been, in their proceedings, any efror of 
law which calls for this Court’s interference. 

Mr. Allen, for the appellant, contends that 
his client has been convicted under section 
161 of “doing an official act,” whereas 
it has been amply proved, by the sworn de- 
position of the Principal Sudder Ameen him- 
self, that the prisoner never influenced, or 
attempted to influence, him in any way re- 
garding his ofal acts. But on this I 
observe, in the first place, that the prisoner 
has been convicted of recefving illegal re- 
muneration for doing “official acts, ” which 
had no connection whatever with his imme- 
diate superior, the Principal Sudder Ameen, 
such as receiving small sums for the filing 
of vakalutnam chs, petitions, &c. 

But, had the conviction been solely for 
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is altogether unsubstantiated, and out of a| receiving illegal gratificatichs for influenc- 
dozen witnesses not one is able to say a word | ing the Principal Sudder Ameen ’s decisions, 


in favour of either prisoner. 

I dismiss the appeal therefore; but the con- 
viction ought to have Been as desired by the 
Assé$sors in the first Court. When persons 
are found within six hours of the commission 
of a dacoity with portions Of the plundered 


it would have held good, whether the 
actual influence were exercised or not. The 
latter part of the explanation of section 
161 expressly mentions that “a person who 
“receives a gratification as a motive for doing 
“ what he does not intend to do, or as a re- 


Criminal 


“ ward for what he has not done,” is equally 
liable. And Illustration C explains that 
a person who induces andther erroneously 
to believe that he has influence, &c., is pun- 
ishable under the section. 


‘So that it would be immaterial whether 
the appellant in this case did or did not 
influence, or try ‘to influence, the Principal 
Sudder Ameen. It would be sufficient to 
a legal conviction that he took a gratifica- 
tion for that avowed purpose, and the words 
of the section, as explained by the Com- 
mentary and Illus:ration, include both doing 
and pretending to do. 


It is objected, further, that there is no 
proof that the appellant either did influence, 
or intended to influence, the Principal Sudder 
Ameen as Serishiadar. But, granting this, 
it is quite clear that those who paid him 
did so, not in his individual capacity, but 
as one holding an office which gave him 
access to the Presiding Judge ; and that they 
were induced to do so in the hope that his 
influence, as Serishtadar, would be exercised 
on their behalf. 


It appears to me, therefore, that, on the 
appellant’s pleader’s own showing, there is 
no legal ground for appeal in this case, and 
that there is no necessity for sending for 
the record. e 


a So 


The rith May 1865. 


Present: 
The Hon’ble E. Jackson and F. A. Glover, 
Judges. 5 
Murder. 


Queen versus Peter Ram Thappa. 


Committed by the Assistant Commission- 
er of CherraPoonjee, and tried by the 
Sessions Fudge of Sylhet, on a charge 
of murder. « i 


Case of conviction of murder on the confession of 
the accused, together with evidence as to his conduct 
both before and after the murder. 


& Mr. Justice Glover.—TueE Courts final 
order in this cage has now been delayed for 
nearly five months, in consequence of the ab- 
sence of the two European witnesses, whose 
evidence this Court wished to have recorded. 


There appears from the Sessions Judge’s 
statement to be no immediate prospect of 
these. witnesses’ return to Sylhet or Cherra- 
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poonjee; and, as the prisoner has been so 
long under sentence, I think the case should 
be disposed of at once on the evidence as it 
stands. ` 

The circumstances have already been“e- 
tailed. Against the prisoner are the proved 
facts, that he and the deceased (either his 
wife or his mistress, the witnesses speak of 
both terms indifferently) had, fcr some time 
past, lived on bad terms; that he had ill- 
treated her on various occasions ; and that she 
had at last been obliged to flee for refuge 
to the house of witness No.1; that he had 
been turned out of cantonments in consequence 
of his violent behaviour, and that he had 
openly threatened to kill both his wife and her 
temporary paramour. It is proved, moreover, 
that, on the night of the murder, there was a 
light in the prisoner’s house ; and that shortly 
before be had been seen hanging about the 
cantonment. 

The deceased was found lying, with her 
throat cut, and quite dead, in front of her 
paramour’s house. On that witness’s return 
from fetching water, suspicion immediately 
attached to’ the prisoner, and a party of 
sipahees was sent to search for and appre- 
hend him. They proceeded as far as Myrung, 
where, after some trouble, they found the 
prisoner concealed in a stable. On being 
brought before the European gentlemen, who 
chanced to be stopping at the Myrung dak 
bungalow at the time, he admitted at once 
freely and fully that he had murdered his 
wife out of revenge for her having deserted 
him. 

This confession might not have been per 
se sufficient evidence against the prisoner, 
even if the gentleman before whom it was 
made -had been present at the trial; but 
that it was made, and at the time, and under 
the circumstances stated, is admitted by the 
prisoner himself in his statement to the Assist- 
ant Magistrate. His excuse was, that he was 
drunk at the time, and did not know what he 
was saying: a plea completely disproved by 
the evidence of the sipahees who depose that 
the prisoner was perfectly sober at the time 
he made his confession. . 


Taking all the eVidence together, I have 
no doubt of the prisoner’s guilt, and would" 
confirm the sentence of death passed on him 
by the Sessions Judge. 


Mr. Justice Fackson-— The prisoner is 
charged with the murder of his wife. The 
parties lived in the Sylhet Cantonmentse It 
is proved that his wife had been forced to 
leave his house by his ill-treatment of her, 
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and his threats of taking her life. She had The 12th May 186s. - 
. in consequence gone to the house of another 

man, and was living with him. It is in e Present : 

evidence that he had been heafd frequently | The Hon’ble E. Jackso d F. A. Gl 
to™threaten to take the lives of both his J deet, Gen 


' wife and the man with whom she was living. 


One night his wife was found with her 
throat cut. Suspicion falling on the prisoner, 
and he not being found at his usual haunts, 
Captain Ommanney, of the 44th N. 1., sent 
a party of sepoys to search for the prisoner, 
on the road by which it might be expected 
that he would attempt to escape. . These 
sepoys found the prisoner some miles from 
Sylhet trying to conceal himself in a stable. 
They seized him, and depose that they took 
him before Dr. Browne and Lieut. Nichol- 
son who were at the bungalow close 
by, and before them the prisoner admiteed 
that he bad murdered his wife by cutting 
her throat. Before the Magistrate, the pri- 
soner again admitted that he had told these 
gentlemen and the sepoys that he had mur- 
dered his wife; but he then said that he 
was drunk when he had made that state- 
ment. The sepoys, however, prove very 
clearly that he was not drunk, but sober. 
The case has been delayed to obtain the 
evidence of the two English gentlemen; but 
it appears that they had been ordered to 
the Bhootan Dooars on public duty, and 
no steps have been taken by the Sessions 
Judge to enforce their attendance as soon 
‘as their public duties would admit of it. 
In my opinion, the evidence cf the witnesses, 
who were examined at the trial, is quite 
sufficient to prove, without a shadow of a 
doubt, that the prisoner did murder. 


There is no reason to distrust the deposi- 
tions of the sepoys, the more so as the pri- 
soner has himself admitted that they have 
correctly deposed to what he said. The 
prisoner was heard to have constantly threat- 
ened to take his wife’s life. He was seen 
in Sylhet the day before the murder, and 
admits to the Magistrate that he was there. 
He was found shortly after the murder evident- 
ly attempting to escape, and there séems to 
be reason to belive that, in order to effect 
_ his escape, he set his house on fire. 


* I consider the offence of culpable homicide 
amounting to muder clearly proved against 
the prisoner; and, seeing no reason for miti- 
gation of punishment, would confirm the capi- 
tal-sentence passed on him, 





Right of private defence of property against a 
thief, resulting in his death. 


Queen versus Kurrim Bux. 


Committed by the Foint-Magistrate, and tried 
by the Sessions Fudge of Dinagepore, on 
a charge of culpable homicide not amount. 
ing to murder. 


Case of exercise of right of private defence of property 
against a thief, who was seized in the act of committing 
a burglary in the house of the accused. 


THE Sessions Judge has convicted the 
prisoner of culpable homicide not amounting 
to murder, and sentenced him to three years’ 
simple imprisonment. 

It appears that he seized a thief in the 
act of committing a burglary in his house, 
and that the thief was found, on the villagers 
assembling, to be dead. The prisoner says 
that he struck he thief one blow with a 
lathee ; but the Sessions Judge and the As- 
sessors disbelieved this, as the medical man, 
who examined the body (as the Sessions 
Judge reports), deposed thgt death resulted 
trom strangulation. We find, of looking at 
this report and deposition, that the thief’s 
death was caused by suffocation; and there 
seems to be no doubt, from the evidence, that 
the act of the prisoner in seizing and hold- 
ing the thief, whose face was downwards, as 
he was getting into the house, caused the 
suffocation. We are not satisfied that, in 
exercising his right of private defence of 
property against the thiet, the prisoner ex- 
ceeded the provision of the law, and we, 
therefore, acquit the prisoner, and direct his 
release, Jf 
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The 15th May 186s, 
Present ; 


The Hon’ble G. Campbell, E. Jackson, and 
F. A. Glover, ¥udges. 


False charge of Dacoity (by woman). 
Queen versus Nathoo Woss and others. 
Committed by the Soin Magistrate, and 
tried by the Sessions Fudge of Midna- 
pore, on acharge of tmstituting a false 
criminal proceeding on a false charge and 

giving false evidence. 


Discussion asto the punishment sufficient for women 
charged with bringing a false charge of dacoity.. 
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Mr, Justice Glover—I wave gone | 
through the evidence recorded in this case, / 
and see no reason to interfere’ with the con- | 
victions. It is, I think, clearly proved that | 
there was no dacoity, and that the prisoners 
made the false statements charged against 
them—the prisoner Nathoo, with a view 
to revenge himself on those of the villagers 
who were opposed to his continuance in the 
sirdarship, and had just succeeded in ousting 
him from it. 


I think also that the sentence passed upon 
Nathoo is, under the circumstances, not too 
severe, 


But I would reduce the punishment inflicted 
on the two women. One is the wife, the 
other the relative of Nathoo; and they were, 
doubtless, the former especially, very much 
under his influence, and could scarcely be 
called free agents. 


I propose to sentence the wife to one year’s 
rigorous imprisonment, and Ojabu, the rela- 
tive, to eigateen months. The Judge, I ob- 
serve, has given her the highest sentence 
allowed by law, viz., three years. 


With respect to these two women the case 
must be laid before another Judge. 


Mr. Fustice Fackson.—1 would not inter- 
fere with the sentences passed upon these two 
women. They took leading parts in l 











offence of which they have been committed, 
viz , bringing a false charge of dacoity. The 
one went to the thanna, and gave the police 
the first information of the false dacoity, and 
the second received some of the property from 
the owners, and declared that the persons 
who had been falsely charged with dacoity 
placed those things in her house. he 


motive for their conduct is clearly proved. 


I would confirm the sentences passed, which 
do not, to my mind, appeag heavy for the 
serious Offence of waich the prisoners have 
been guilty, and the part they took in it. 


Mr. Fustice Campbell.—The offence is! 
very heinous, and in some such cases women | 
are as bad or worse than men. Butasin this 
case the Sessions Judge who tried the case 
distinctly records his opinion that the women 
acted under the influence of the male head 
of the family, Nafhoo, and considering the | 
reason in the consideration shown by English 
Law for wives committing offences under the ! 
influence and in presence of their husbands, 
I think that, upon the whole, the sentences 
proposéd by Mr. Justice Glover for the 
women are sufficient, and I would reduce 
them accordingly. 
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The 15th May 1865. 
Present: 


The Hon’ble F. A. Glover, Fudge. e 7 


Uttering Forgery—Contemporaneous Sen- 
tences. 


Queen vessus Mohesh Chunder Sircar. 


Cominitied by the Magistrate, and tried by 
the Sesstons Fudge of Fessore, on a charge 
of Forgery, Ge, 

The offence of uttering forged documents requires in 
this country to be punished with the severest punish- 
ment allowed by Law.. 

Contemporaneous sentences are not justified by the 
Penal Code. 

Tuar the prisoner presented the two forg- 
ed mooktearnamahs, there can, of course, 
be ao question. He admits that he did so, 
and admits that the documents were forged ; 
the question is, whether he knew the fact 
at the time of so presenting them. 

I agree with the Sessions Judge that the 
presumption is against him. He supple- 
mented the forged mooktearnamahs by a 
wilfully false statement, that he was acquaint- 
ed with the witnesses who came in to attest 
the execution of the mooktearnamahs, and 
so induced the presiding officer to credit the 
documents themselves. 

He has failed to prove that these mook- 
tearnamahs were sent to him by the parties 
who are said to have executed them, or in 
any way to rebut the presumption of fraud, 
which the presenting of such documents, 
under the circumstances of this case, gives 
rise to. 

I consider the evidence sufficient for con- 
viction, but on the second count only. 

There is no evidence at all to prove that 
the prisoner actually executed the forgeries, 
whilst there is very strong presumptive proof 
that he uttered them, knowing them to be 
forgeries. I would not interfere with the 
sentence of seven years’ transporation which 
the Sessions Judge has passed. The offente 
would be a very grave one anywhere, but 
in this eountry it requires to be repressed 
with the severest punishment allowed by 
law. ` 

But the Sessions Judge should be told 
that contemporaneous sentences are nowhere 
justified by the Penal Code; and that, if 
he considered the prisoner’s guilt proved on 
both counts, he should either have apportion- 
ed the punishment between the two, or have 
inflicted the full amount under the Gët 
head of the charge, leaving the second un- 
punished. ° 


63. 
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The 15th May 1865. 
Presents — 


—~  < The Hon’ble G., Campbell, Fudge. 


` the Jaw were complied with. 


Trial by Jury—Foreigners. 
Queen versus John Londley. 


Committed by the Magistrate, and tried by 
the Officiating Additional Sessions Fudge 
of Hooghly, on a charge of voluntarily 
causing grievous hurt. 

Requirements of the law with regard to the trial by 
Jury of a stranger and a foreigner. 

Tue main gist of the prisoner’s petition of 
appeal is, that he, a stranger and a foreigner, 
was tried by a jury ignorant of his language 
and his ways, and had not a fair trial; in 
fact, he claims the privileges given by the 
law to persons so situated, and to which} as 
I have before observed, he has a right. 

But I find it quite impossible to ascertain 
from the record whether the provisions of 
I can find 
nothing but a Bengalee list of the names of 
the jury, which no one can read intelligibly. 

The prisoner is—-s/, entitled, under sec- 
tion 323, 
least one-half are Europeans or Armenians. 

andly.—Under section 349, the jury must 
be summoned and drawn in such a way that, 
while at least one-half must be of ihose 
classes (that is, the number being uneven, 
the majority), he may not improbably have 
more than the necessary majority of his own 
class, if, after the full number of that class 
has been drawn, those following happen to 
be drawn of that class from among the panel 
of equal numbers of either class prescribed 
by this section. 

3rdly.—Under section 343, he has a right 
of challenge of each juror, and must be 
asked if he has any objection to each, and 
if, as he says, they were all landsmen and 
persons unlikely to understand him, to the 
exclusion of all the Ship Captains and such 
like who could, it is possible that such an 
objection might have been allowed as likely 
to cause prejudice against him. ` 

I must call oh the Sessions Judge to cer- 


| tify whether all these requirements of the 


ke 


taw ‘were complied with, and how, if they 
were He will also be so good as to certify 
in English the names of the special panel 
summoned for this trial under section 349, 
the names of all the persons drawn by lot 
from the panel, the order in which they 
were drawn, the persons who were challeng- 
ed, if any, and the decisien passed on each 
challenge, and théname, roll, and profession 
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cf each juror by whom the prisoner was 
tried. í 


The 15th May 1865. 
Present: 


The Hon’ble E. Jackson and F. A. Glover, 
Judges: 
Robbery. 


Queen versus Ruhman Khan, Hosseinee 
Khan, and Jehan Khan. 


Committed by the Depuiy Magistrate of 
Nowadha, and irted by the Sessions 
Fudge of Behar, on a charge of cheat- 
ing and robbery, Ze, 

Discussion as to what constitutes robbery. 


Mr. Justice Fackson.—I THINK that the 
Judge is wrong in this case to convict the 
prisoners of robbery. 

It is true that the witness to the theft 
deposes that when the witness followed the 
prisoners and began to cry out, one of them 
struck the witness with a stick, but this does 
not constitute the offence of robbery. 

The prisoner, who struck the blow, did 


4 


to be tried by a jury, of which at | not, in the words of the law, in attempting to 


carry away property obtained by the theft, 
l would alter 
the conviction from robbery to theft, 

My impression, too, is, that the sentence is 
not commensurate with the nature of the 
offence committed. J would reduce jt to two - 
years’ rigorous imprisonment against the pri- 
soners Ruhman and Hosseinee, and confirm 
that of two years passed on Jehan Khan. 

Mr. Justice Glover.—I concur with Mr. 
Justice Jackson in altering this conviction 
and sentence, but I do so on the ground that 
there is no proof of the assault with the Zaz- 
tee. One witness, the woman Anloja, states 
that, on her following the prisoners, begging 
for the Ver Së of her property, one of 
them struck her with a /afee, but the other 
says nothing at all about it; on the contrary, 
her evidence tends clearly to show that, 
after the articles were snatched from the 
woman by the thieves, the latfer went off 
at once, and that no further violence was 
attempted. Had there been any reliable 
proof of the blow, I shonld have consi- 
dered the offence as robbery, as the violence 
would have been used to fAcilitate the carry- 
ing away of the property stolen. 

But as the utmost proved against the 
prisoner is, that the property was ‘ snatched’ 
away from the owners, and as this did not 
cause “ fear of present instant death and 
violence,” the offence is reduced to theft only. 
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The 15th May 1865. 
Present: 
The Hon’ble F.A. Glover, Fudge. 





Abduction of minor girl with intent to 
marry, &c. 


Queen versus Kootdan Sing and Mohun Sing. 


Committed by the Assistant Commissioner, 


and tried by the Deputy Commissioner of | 
Cachar, on a charge of abduction with | 


inlent to marry, &e. 


The abduction of a girl under 16 years of age with 
intent to marry, &c., without the consent of her lawful 
guardian, is punishable under sections 363 and 366 of 
the Penal Code. The consent of the kidnapped person 
is immaterial, nor is it necessary to show that the taking 
or enticing away was by force or fraud. 


Tuar the prisoner Koordan Sing carried 
off a girl, Shabah Saima, she being a minor 
under 16 years of age, to the house of the 
other prisoner Mohun Sing, is not denied by 
either. 

The defence of Koordan is, that the girl 
came to him willingly, and that he had per- 
mission to take her, as well as assistance in 
doing so, from Khela Sing’s wife. Mohun 
Sing denies that he knew that the girl had 
been kidnapped. 

Now, the „lawful guardian of the girl for 
the time being was Khela Sing, in whose 
house Shabah Saima was, with the permis- 
sion of her parents, residing. It was with- 
out his consentjthat she was taken away, and 
the consent of the kidnapped person would 
be immaterial. Nor would it be necessary to 
show that the taking or enticing was carried 
out by means of force or fraud. 

It seems to me that, from, the prisomer’s 

own admissions, he has been rightly convict- 
ed; and whether the girl ultimately consented 
to cohabit with him, as he s, or whether 
she, though solicited to do so, refused, as she 
herself says, he ¢till comes under the pro- 
visions of sections 363 and 366 of the Penal 
Code. 
_ The other prisoner is shown by the evi- 
dence to have known that Shabah Saima was 
brought to his house without the consent of 
her parents or guardians, and to have aided 
in keeping her c@ncealed. 

But, taking all the circumstances of the 
case into consideration, the fast of the girl’s 
having, notwithstanding her assertions to 
the contrary, apparently willingly cohabited 
with the prisoner Koordan, and remained 
without objection in his house, I think that 
a less severe sentence than that passed by 
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the Deputy Commissioner will meet the 
requirements of justice. 

I would commute the sentence of Koordan 
to two years; and that on Mohun Singh to 
nine months’ rigorous imprisonment resp€c- 
tively. 


The 15th May 1865. 
Present : 


The Hon'ble E. Jackson and F. A. Glover, 
Judges. 


Death—W omen (carrying). 
Queen versus Tepoo. 


Committed by the Fotnt-Magistrate, and 
iried by the Sessions Fudge of Rung- 
Pore, on a charge of wilful murder, 


A woman, being quick with child, is exempt from 
capital punishment. 


Tue prisoner confessed to the Joint-Ma- 
gistrate and to the Sessions Judge, and there 
cannot be the slightest doubt of her guilt. 

The evidence shows that she had never 
been, nor was at the time, insane or irre- 
sponsible for her actions, and, under ordinary 
circumstances, we should have had no hesita- 
tion in confirming the sentence of death (to 
be carried out after delivery) passed on her 
by the Sessions Judge. 

But the prisoner is quick with child, and 
such a state is always held to be a bar to 
eventual capital punishment. Following the 
usual precedents, therefore, we commute the 
sentence of death to that of transportation 
for life. 





The 18th May 1865. 


Present: 
The Hon’ble E. Jackson and F. A. Glover, 
Judges. 
False Evidence (Punishment for)—Plea of 
guilty. 


Queens versus Unnoo Patoonee and another. 


Committed by the Asststaht Commissioner, 
and tried by the Deputy Commissioner 
of Cachar, on a charge of false e. 
dence. Kr 
What was held to be a sufficient punishment ina case 


of false evidence in which the prisoners pleaded guilty 
before the Sessions Court. . 


Mr. Justice Glover.—As both the prison- 
ers pleaded guilty before the Sessions Court, 
the only question.is about the sentence. , 
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I think, under the circumstances, that five Mr. Justice Fackson—Tuis prisoner has 
years’ rigorous imprisonment is too severe a been convicted of waging war against the 
punishment. Not that I concur in the doc- Munipore Rajan? 4h Asiatic Sovereign in 
trine that a man pleading guilty to a charge ‘alliance with the Queen, and under section 
Gs perjury before the Sessions Court is | 125 of the Penal Code has been sentenced to 

„entitled to any diminution of his sentence; j ten years’ transportation. 
for that would, h my opinion,- bë ‘bolding In the first place, as regards the sentence, 
out an inducement to unprincipled persons lih E T oa, 

: ; ave to remark that it is illegal. The 
to take their chance of being found out when | E ere EE | Cod 
giving false evidence in a Court of first: PUP!S SE ve es oe SE ç 
instance, on the assurance that, if they ad- II EE eas Ge sd e EE ? 
mitted their guilt at the Sessions, a “ Jocus | CPET SE TG o STEPO Deven 
penitentie” would be afforded them, and they | Y GE : EE g K SC? ët d SEH 
escape nearly scot-free. ‘quent y, Cannot be In icted. e sentence 

But the record in this case does not dis- mus De einer. transportation: tor Abe: pri- 
close any thing particularly bad against either SE E life, or EE not be- 
prisoner, and I think that the ends of justice | YOP ae a GER EECHER 
will be amply satisfied by a sentence of three | HOH tOr the same period. 
years’ rigorous imprisonment instead of fiye. 

The papers must go before another Judge. 

Mr, Justice Jackson —I concur in the mi- 
tigation of sentence proposed by my colleague. 
Three years’ rigorous imprisonment will satis- 
fy the ends of justice. The prisoners claim 
to be acquitted, because, although they at 
first denied their relationship, they afterwards 
admiited it. The facts are, that the prisoner 
Unnoo brought a charge of arson, and, to 
prove it, examined the other prisoner, a police 
constable, named Lukhiram. Being repeated- 
ly asked whether they were related to each! The result was that none® of ethe witnesses 
other, they at first denied any relationship, | cited by the prisoner were examined. The 
and then alleged only a distant cousinship, ! prisoner complains that the Government had 
while it is proved, and in the Sessions Court | already attached the whole of his estate and’ 
admitted by them, that they are uncle and, Sold it, and that he was, therefore,’ unable to 
nephew, ‘defray the expenses of the witnesses. This 

I would note that, in case of giving false ; attachment and sale took place under the 
evidence, the record of the case in which provisions of sections 183, 184, and 185 of 
the evidence was given should always be , the Procedure Code; the prisoner, not ap- 
sent up, which has not been done in this | pearMmg within-two years of the date of the 
instance, attachment, is not now entitled to the pro- 

‘ceeds of the sale. The only question is; 








In the second place, as respects the con- 
viction, the prisoner complairs that he cited 
numerous witnesses to prove that, at the 
lime it is alleged that he accompanied the 
expedition into Munipore, he was absent on 
a pilgrimage at Dacca and Brindabun. The 

; Magistrate refused to summon his witnesses 
unless the prisoner deposited Rupees so for 
the expenses of each witness from Dacca, 
and Rupees 2co for each witness from Brin- 
dabun. 








whether his conyrciion and sentence can stand, 

The roth May 1865. when his witnesses have not been examined. 

Present: The Magistrate was of Qbinion that these 

j witnesses were cited by the prisoner for the 

The Hon'ble E. EC F. A. Glover, purpose of vexation and delay, and hence he 
UALES, 


` put in force the provisions of section 228 

Waging War with Power in alliance with of the Procedure Code The Sessions Judge 
the Queén (Punishment for). was of opinicn that the Magistrate acted with 
Queen versus Keifa Singh. good discretion; that the witness would not 
i È have said anything in favo of the prisoners 
unless they spoke with ceitaigey, and this it was, 
he thought, next to impossible that they could 
have done ; that the prisoner did go to Dacca 
or Brindabun undoubtedly But the point was, 
whether he went before or after the expedition 
Punishment for the offence of waging war with an to Munipore ; and the prisoner's acts naps: 
Asiatic Power in alliance with the Queen. ` conding and allowing his property to be set up 


“a 


Committed by the Assistant C ommisstoner, 
and tried by the Deputy Commissioner 
of Cachar, on a charge of waging war 
with an Asiatic Power in alliance with 
the Queen. ° 
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to sale, prove that he went" after that expe- 
dition, otherwise he would have protested 
against the attachment and sale, or some of 
his managers would have protested on his be- 
half. 

I think it would have been better had the 
Sessions Judge sent for and examined some 
few of the prisoneg’s witnesses, even though 
the Government had to pay their expenses. 
But the course taken by the Magistrate and 
the Sessions Judge was not against the law, 
though it is a course which should never be 
adopted except on extraordinary occasions. 

If th re was, in my mind, any doubt as 
to the prisoner’s guilt, 1 would have put in 
force the provisions of -section 422 of the 
Penal Code, and directed some of the wit- 
nesses named by the prisoner to be examin- 
ed. But the reasons given by the Sessions 
Judge are, in my opinion, ën the fact of 
prisoner’s absence on pilgrimage, quite con- 
clusive ; and it is quite ceriain that, even if 
the witnesses did depose to the prisone:’s 
presence at Dacca at tne time in question, 
tney would not be believed. 1 commute 
the sentence to seven years’ transportation. 

Mr. Fustice Glover—I1 concur with Mr, 
Justice Jackson in upholding this conviction, 

The sentence ut ten years’ transportation, 
under section 125 ot the Penal Code, is ille- 
gal. But as, yndeP section 41y of the Code of 
Criminal’ Procedure, this Court has the power, 
on appeal, of altering or réversing any find- 
ing or sentence, so long as the punishment 
be not enhanced: and as, under the circum- 
stances, 1 think that the lesser punishment 
awardable under section 125 of the Penal 
Code is sufficient, considering that the pri- 
soner has lost all his estates, I concur in 
sentencing him to seven years’ rigorous 4m- 
prisonment,-commutable under section 59 
to transportation for a like period. 


we 
The 2gnd May 1865. 
Present : ~ 


The Hon’ble En Jackson and F. A, Glover, 
. Judges, 


Enhancement of punishment under sec- 
tion 75, Penal Code. 


Queen versus Moluck Chand Khalifa. ` 


Committed by the Oficiating Magistrate, and 
tried by the Sessions Fudge of Moorshe- 
dabad, on a charge of theft. 


To justity enhanced punishment unger section 75 
of the Penal Code on account of previous conviction, 
both convictions must be of offences punishable under 
Chapters XII. and XVII. of the Code, and committed 
alter the Code came into operation. 
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Mr. Justice Glouer-—Witu the convic- 
tion of the prisoner for theft this Court can- 
not interfere. The evidence was clearly and 
properly laid’ before the jury, and on that 
evidence they convicted the prisoner. = 

But the punishment inflicted under section 
75 of the Penal Code, vzz., five years’ rigorous 
imprisonment, is illegal, inasmuch as that 
Section refers to previous offences coming 
under Chapter XII. and Chapter XVII. of 
the Act, whilst the offences of which the 
prisoner had been convicted were committed 
before the Penal Code came into operation. 

To justify enhanced punishment under sec- 
tion 75, both convictions must be of offences 
punishabie under.the Penal Code, and, there- 
tore, committed after it came into force. 

Under section 379 of the Penal Code, 
therefore, the hignest punishment to which 
the prisoner is liable would be three years’ 
rigorous imprisonment, and to that punish- 
ment l propose to sentence him. 

Mr. Justice Fackson.n—The section under 
which the Sessions Judge has enhanced the 
punishment in consequence of previous con- 
viction does not apply for the reason assigned 
by my colleague. I therefore concur in the 
modification of the sentence which he proposes. 








The 23rd May 186s. 
Present: 
The Hon’ble F. A. Glover, Fudge. 


Using false evidence as true—Sections 196 
and 471, Penal Code. 


Queen versus Oodun Lall. 


Committed by the Magistrate, and irted by 
the Sessions Fudge of Patna, on a charge 
-of corruptly using as true evidence known 
to be false. 

A person who uses in Court false documents as true, 
besides swearing to their authenticity, may be convict- 
ed under section 196 of the Penal Code only, and not 
under section 471 also. 

THE prisoner in this case was found guilty 
by the jury, under section 196 of the Penal 
Code, of using, as true and genuine, certain 
evidence, to wif, sundry 1,413, which he 
knew to be false and tabricased. 

The documents were filed by the prisoner, 


who was the putwaree of the proprietor.in g ° 


suit under Act X. of 1859 brought against a 
ryot fur arrears of rent. 

He now appeals, urging no less than ten 
grounds for naving the conviction reversed 
as contrary to law. . 

The rst, 3rd, 4th, and s/h grounds require 
no notice ; indeed, the prisoner’s vakeel aban- 
doned them as untenable. The 84 and 
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roth refer to the laggit-of 1267 which was 
not filed by the prisoner, and which, more- 
over, is admitted to be a true copy of the 
original and authentic document, and has; 
foPmed no ground of the prisoner’s conviction. 

The second ground of appeal appears to 
me altogether untenable ; doubtless, the evi- 
dence would have sufficed to have Convict" 
ed on either count, for the prisoner used the 
false laggits as true, besides swearlng to 
their authenticity; but there was: nothing 
illegal in the jury convicting on the one and 
acquitting on the other. Indeed, it would 
appear that the second finding of “ not guilty” 
under section 471 was a pro formå one, the 
real charge against the prisoner being com- 


jury had already found him guilty. 
was no necessity for the second count at Al: 


but, however this may be, the verdict of guilty ` 


under section 196 was a legal verdict, and 


this Court has no power to interfere with it., 


The 6/h ground of appeal is a mis-statee 
ment of fact. 
gits himself to prove that the ryot held a 
certain quantity of land of a certain rent. 
This was clearly evidence, and evidence 
which, if it had not been rebutted by the dis- 
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his reasons for considering that the crime 
' was not murder, says that the blow was pro- 
prehended in section 196, under which the: 
There ; 


The prisoner filed the jag- ' 
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‘the 4th Exception to section 300 of the Penal Code; 


so as to change the offence into culpable homicide 
not amounting to mifrder. 


Mr. Fustice Fackson.—TuHeE prisoner has 
been found guilty, on his own confession, of 
having assaulted his wife with a heavy stool, 
with which he struck her so violent a blow on 
the head that he fractured her skull in several 
places, and caused her immediate death. The 
Sessions Judge and the Assessors have found 
the prisoner guilty of culpable homicide not 
amounting to murder, and the Sessions Judge 
has sentenced the prisoner to ten years’ trans- 
The Sessions Judge, in giving 


bably given in the “ sudden heat of passion, ` 
and without any intention of causing death,” 
and that consequently the crime came under 
the 4th Exception to section 300 of the Pe- 
nal Code. 

Here, as is so common with the Sessions 
Judge of Mymensing, Mr. Dodgson, he is 
clearly wrong in law. The 4th Exception 


lays down that “ culpable homicide is not 


‘‘ murder, if it is committed without preme- 
“ ditation in a sudden fight in the heat of 
“ passion upon a sudden quarrel, and without 


covery of the forgery, would have sufficed ! “ the offender having taken undue advantage 


to have turned the scale against the tenant. 
The 7/4 is worthless. The object of the 


false laggits was to induce the Collector | 


to decide the Act X. case in favour of the land- 
lord, and that would have been in the words 
of the Regulation “to form an erroneous 
opinion on a point material to the result of the 
proceedings before him.” 

The gfh and last ground is equally bad. 
The prisoner swore that the laggits he filed 
were copies of the original ; such a statement, ' 
of course, meant that he had compared the 
two together, and that the documents he filed 
were: true copies. 

I see no reason to interfere with the verdict, , 
which appears to me to have been a perfectly 
legal one, and 1 dismiss theappeal accordingly. ` 


The 23rd May 1865. ° i 
" Preseqt: 
- The Homble E. Jackson and F. A. Glover, 
Judges. 
Murder—Culpable Homicide, 

' Queen versus Akal Mahomed. 
Committed by ghe e Deputy Magistrate l of 
Kishoregunge, and tried by the Officiating | 


Sessions Fudge of Mymensing, on a charge 
moi culpable homigide. ° 


‘garding the difference 


“ or acted in a cruel or unusual manner. ” 

It is not sufficient for the® Sessions Judge 
to find "bat the blow was given in the heat 
of passion.” To bring the case within the 
Exception he alludes to, he must Dnd'all the 
facts mentioned in that Exception. 

In this case there does not seem to have 
been any fight at all, and certainly the offen- 
der took most undue advantage of his unfor- 
tunate wife, who was cooking his dinner, in 
assdulting her with the heavy stool, and acted 
in a most cruel and unusual manner. 

The Sessions Judge’s judgment in this case 
is, therefore, egfoneous in law, and his con- 
viction of culpabl: homicide must, I think, be 
set aside, and the case remaifded for a new trial. 

The Sessions judge should, in putting his 


question to the Assessors, explain to them 


the law, as contained in the Penal Code, re- 
between culpable 
homicide and murder. Here the only ques- 
tion apparently is, whether the provocation re- 
ceived by the prisoner was®such as to bring 
him within the first Exceptéon to section 300. 
Mr. Fustice Glover.—1 concur with Mr. 
Justice Jackson in ordering a new trial, and 
I have so often recorded my reasons for think- 
ing such a course proper under the circum- 
stances of a case like the present, that there 
is no need for my recapitulating them here, 
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The 24th May 186s. 
Present ;° 
The Hon’ble E. Jackson and F. A. Glover, 
Judges, 


= Possession of land—Trespassers. 
Queen versus Saadut Khan and Fuzul Ali. 


Referred under section 434, Act XAV. of 
1861, and Circular Order No. 18, dated 
25th July 1863. ` 


A Magistrate is quite justified in preventing a person 
from entering upon land in the possession of another. 


We do not see in what respects the Deputy 
Magistrate’s orders are illegal. 

He went, it appears, to the spot, and, after 
héaring evidence on both sides, found that 
the plaintiff had been in possession of the 
land for a conslderable time, some 7 or 8 years. 
The Deputy Magistrate does not seem to us. 
to have decided in any way the question of 
title; practically he conducted the inquiry 
under section 318 of the Criminal Proéedure 
Code, and held that the plaintiff was in 
possession, and had been so for a long time. 

Having decided that the land was in the 
plaintiff's possession, and had been so for 
years, we do not see why he was debarred 
from punishing Vhat was, under that state 
of circumstances, a manifest and admitted 
trespass. The defendants allowed that they 
had die the trench and stood upon their 
rights to do so, alleging the land to be their 
own. It was for them to have proved their 
allegations in the Civil Court, and to have 
regained possession; but as they chose to 
enter upon land which, although it might 
have been justly their own, was provefl to 
have been in the possession of others for seve- 
ral years, and to commit a certain amount of 
damage to it by digging a ®gnch, we think 
the Magistrate’s order was justified, and that 
the defendants wef rightly prevented from en- 
tering upon lard in the possession of another. 


The 25th May 1865. 
Presenti.: ` 


The Hon be G, Campbell and E, Jackson, 
i S J wages. 


Lurking House Trespass and Theft. 


Queen versus Musst. Mina Nuggerbhatin 
and Luckea, ° 


Committed by the Deputy Magistrate of 
Nawada, and tried by the Sessions Fudge 
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of Behar, on a charge of House-breaking 
with intent to commit theft, Co 


Discussion as to whether cumulative punishment 
under sections 454 and 380 (ùi e., Lurking House 
Trespass and Theft) is legal. ad 

Mr. Fustice Fackson.—I sEE no reason to 
interfere in the conviction of the prisoners. 
I have no doubt they did break their way in- 
to the house, and commit the crime of lurking 
house trespass, with the intention to commit 
theft. But it has been ruled that, in such a 
case, although there has been theft, the con- 
viction should be only under section 454 of the 
Penal Code, and not under that section and 
also section 380. I think the sentence passed 
under section 454 is sufficient, and that the 
sentence passed under section 380 should, 
therefore, be remitted. 

Ur. Fustice Campbell—In my opinion, a 
cumulative sentence under sections 454 and 
380 is legal; but in this instance, looking to 
the circumstances of the case, I think the 
term of imprisonment awarded under section 
454 sufficient, and, in that sense, I concur in 
remitting the additional term, 


The 30th May 1865. ` 
Present: 
The Hon’ble F. A. Glover, Fudge. 
Evidence (of Briber)—Bribing Public Servant. 


Queen versus Obhoy Churn Chuckerbutty 
and Nobin Chunder Chuckerbutty. 


Committed by the Assistant Magtstrate, and 
tried by the Sessions Fudge of Kajshahye, 
on a charge of taking gratification under - 
section 161 of the Indian Penal Code. 


The evidence of the person who bribes is admissible 
against the person bribed. 

A person, who accepts, for himself or for some other 
person, a gratification for inducing, by corrupt or illegal 
means, a public servant to forbear to do a certain 
official act, is punishable, not under section 161, but 
under section 162 of the Penal Code. 

THE circumstances of the case have been 
fully detailed in the remarks of the Sessiéns 
Judge, and there is no need for me to recapi- 
tulate them. 

The prisoners, who have been ably defend- 
ed by Counsel, urgé—(1) that the evidence 
of the witness, Nobin Chunder Koondo, was 
inadmissible, he being the person said to have 
paid the bribe; (2) thatthe conviction, sup- 
posing the case proved against them, should 
have been under section 163 of the Penal 
Code, and not under section 161; and (3) 
that the evidence generally is discrepant 4nd 
insufficient for cogviction. The first objec- 
tion is worth nothing. Construction No. 757, 
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_quoted by the prisoners’ Counsel, recites that ` 
a Court cannot compel a person to give evi; | 
dence on oath, touching a bribe alleged to: 
have been administered by himself But there 
is Nothing in the law, wide Reports, W. P., 
1855, Part II., page 81, to prevent him giving 
such evidence against the person bribed if he 
chose to do so. 
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have enabled the police to search Nobin Chun- 
der Koondoo’s house, and to subject him to 
great indignity. “The witnesses who depose 
to these facts are men of substance and res- 
pectability in the town of Commercolly,’ and 
their evidence is corroborated by the produc- 


Rulings. 


tion of the gomastas and the prosecutdr’s . 
‘account-books, in which the item 300 rupees 


‘is entered on the day stated. These books 


The witness, Nobin Chunder, could have. 


refused to answer any question that would, 
have criminated himself, and, as he elected to 
tell the whole story, he has, of course, laid 
himself open to a criminal information ; but 
his evidence was perfectly admissible, and ' 
the Sessions Judge was quite right to receive it. ' 


The second objection depends on the Court's 
determination of the third. And, with re- 
gard to this, I see no reason to differ from ehe 
‘Sessions Judge. 1 have gone very carefully | 
over all the evidence, and, although there are ' 
` doubtless some small discrepancies observa- 
ble, they are not of a nature to throw suspi- . 
cion on the evidence generally, which isı 
essentially consistent and satisfactory. The 
Assistant Magistrate, who got up the case. 
for the Sessions, states the difficulty he had , 


in inducing the parties to come forward, and : 
jt is quite clear that there was neither inten- | 
tion nor desire to expose the offenders, and 

that chance, which directed the Assistant ` 
Magistrate’s attention toa “paragraph ” in a 

local native newspaper, was the cause of the ' 
prosecution. It is contended for the prison- | 


are denounced by the prisoners’ Counsel as 
false, and made up for the occasion; but 
neither the prisoner’s vakeel in the Sessions 
Court, nor the assessors themselves, who ac 
quitted the prisoners, could find anything to 
object to on their appearance; and even if-i 
be admitted that the smaller book might, from 
its containing comparatively few pages, have 
been written for the purpose of bolstering up 
the present charge, the same remark cannot 
apply to the larger kaďa bhai, which be- 
longed to Futteh’s mahajanee establishment, 
and which contained hundreds of entries, both 
before and after the date of the present trans- 
action, and against which nothing was alleged. 
4 


The evidence adduced for the defence is 
absolutely worthless, and I have no hesitation 


i in agreeing with the Sessions Judge that both 


prisoners are guilty. 


It remains to be seen to what extent, and 
this brings me to the appellÎnt’s second ob- 
jection. 


With regard to the Sub-Inspector, the con- . 


viction under section 161 of the Penal Code 


ers that this “ paragraph ” was part of a cle- | was right. He was a public servant, and he 
verly contrived plot, and that it was inserted ' took a gratification other than a legal remu- 
in the expectation of its leading to enquiry ; ` neration for doing, in the exercise of his offi- 
but this is simple assertion, rebutted by the ' cial functions, a favour to the party requiring it. 
` sworn testimony of the editor of the paper, If the evidence is to be believed, there can be 
who deposes that he inserted the paragraph . no Possible doubt of the man’s guilt under 
himself, and on his own responsibility ; being ! section 164. . 

aware of the truth of the facts therein stated,, But Ido not spe how this section can be 
- and that the prosecutor neither asked him to: made to apply To the ex Nazir, Obhoy Churn 
insert it, nor knew of its insertion. I may. Chuckerbute, His part m the affair was 
mention here another objection urged by the: that of a private individual, that is to say, 


appellant’s vakeel against the Assistant Ma- | that the favour to be accorded in return for the ~ 


gistrate’s competence to set this prosecution | gratification was not to be done by him in the 
going ; the objection is untenable, as the case | exercise of his office functions, but by the 
was investigated sy order of the Magistrate, | Police Inspector. ` 

and his ‘Assistant was metely an officer carry- | 


` irg out the orders of his official superior. The offence of which he has been convict- 


‘ed would seem to come uftder section 162 
For the rest, the evidence distinctly proves | of the Code. The prisoner accepted for 


that both of the prisoners were present, and j himself or for some other person a gratifi-` - 


took -part in the receipt of the money; and cation for inducing, by corrupt or “illegal 
that the object of. the*bribe was the abandon- ` means, a public servant to forbear to do a 
ment of a police case against one Mohima , certain official act. But as this offence is 
Chunder Koondoo, a nephew of the prosecu- | punishable with three years’ imprisonment of 
tor, which case, had it been carried out, would ` either description, with or without fine equally 
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with one under section "ër, there is no 
reason for interfering with the lower Court’s 
order, further than to amend the Calendar, and 
substitute section 162 for section 161, 


e Present: 
The Hon'ble E. Jackson and F. A. Glover, 
e Judges. 
Accused (Right of, to cross-examine Wit- 
nesses). 


The 30th May 1865, . 
| 
! 
Queen versus Nobo Coomar Banerjee. : 
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any further notice being taken of his appli- 
cation, and without his having been allowed 
the opportunity prayed for. 

We therefore quash the conviction, and 
direct that the evidence be taken de n8vo, 
giving the accused the opportunity of cross- 
examining the witnesses referred to. 


The 2nd June 186s, 
Present: 


The Hon’ble E. Jackson and F. A. Glover, 
Judges, 


Referred under section 434 of the Code of | Assessors (Grounds‘of opinion by)—Admissions 


Criminal Procedure and Circular Order | 
No. 18, dated the 15th July 1863.1 


Conviction quashed, the accused not having been | 
allowed an opportunity to examine certain witriesses. 


THis case has been sent up by the Ses- 
sions Judge under section 434 of the Code 
of Criminal Procedure. 

It appears that one Nobo Coomar Baner- 
jee was convicted by the Magistrate of 
Howrah under section 403 of the Penal 
Code, and sentenced to a fine of 50 rupees, 
or, in default, a month’s: rigorous imprison- 
ment, for misappropriating a piece of silk 
said to be a part ofa quantity lost in the 
Cyclone. à 

The Sessions Judge holds the conviction 
illegal: Gr, because there is no proof that 
the silk had ever been lost in the Cyclone; 
and, secondly, because the accused had not 
been allowed an opportunity of cross-exa- 
mining the police witnesses. 

The first objection appears to us unten- 
able. The silk might or might not have 
been part of that lost in the Cyclone. 
The presumption arising from the different 
circumstances detailed by the Magistrate 
would seem to shew that ic was. But in 
any Case, supposing the acciwed’s possession 
of it established, he would have been equally 
guilty under Explanation 2 of section 403, 
if he had found the silk before the Cyclone 
wor at any other time, if he did not use 
reasonable means to discover and give notice 
to the owners. It was not, it appears to us, 
necessary to a conviction to prove that the 
silk was actually lost during the Cyclone, 
although that mi€ht, have been the allegation 
for the prosecutiom, . 

The second objection must, we consider, 
be allowed. The accused requested permis- 
sion, and his request was granted by the 
Magistrate to re-summon, and to cross- 
examine -the police witnesses; but the case! 
was finally disposed of against him without | 


Vol, Il, 


Judge. 


| while in their custudy, 


by Prisoners (to the Police). 
Queen versus Bushmo Anent, 


Committed by the Deputy Magistrate of 
Serajgunge, and tried by the Sessions 
Judge of Rajshahye, on a charge of 


murder, 
Assessors cught to give the grounds of their opinion 
particularly when they differ in opinion from the 


Admissions made by prisoners to police-officers, 


e are not admissible in evidence 
particularly whea no witnesses are called to prove 
them, 

Berore passing final orders in this case, 
we think that some further enquiry should be 
made. 

We observe that, although there is a 
strong primd facte case made out against 
the accused, still the assessors, who sat with 
the Sessions Judge on the trial, recorded 
their opinion that tne charge was not proved 
against her. The Sessions Judge differs from 
the assessors, and has given it as his Opinion 
that the assessors are for an acquittal, not 
from an honest conviction of the accused’s 
innocence, or from an honest doubt as to her 
guilt, but from a desire to have no hand in 
convicting a person of a crime for which the 
probable sentence will be death. We think 
that, before the Sessions Judge came to the 
conclusion that the assessors had no ground 
for their opinion, he should have asked them 
as to the grounds upon which they arrived 
at it. «Under the law a jury is Tequired to 
deliver its verdict. But assessors are appoint- 
ed to aid the Judgé in the trial, and are to 


give their opinion, and, when that opinion ° 


differs from that formed by the Sessions 
Judge, the latter should always ascertain 
the grounds of the assessors’ opinions. The’ 
decision does not rest With them, but" they 
are to assist the Judge at the trial, and in no 
better mode can they assist him than by stat- 
ing the reason for their opinion when the 
case is one on which there may be a difference 
04, 
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of opinion. We request that the Sessions Judge 
will re-call the assessors, and will ascertain 
from them and forward to this Court the rea- 
sons upon which they were of opinion that 
the accused ought to be found not guilty. 


We think also that some further enquiry 
should be made in the case. 


Before the Magistrate, Nursing Pal de- 
posed that the accused had had some quarrel 
with his wife. The wife should be sent for 
and examined on the point. Harree Chung, the 
servant of Gobin Pal, should be further exa- 
mined as to what he saw the child doing at 
one pahar of the day on which it was lost, 
and who was then with the child, and where 
the accused then was. Nursing Pal should be 
asked, who the man was whom he says he met 
when he saw the accused bathing, and who 
told him that the accused had not taken the 
child away, and that man should be examined. 
Then, again, when the accused returned from 
bathing, and before the dead body of the 
child was brought in, some persons must have 
questioned the accused as to what she had 
done with the child, and what were her re 
plies then; and also, after the dead body was 
brought in, what did she say when she was 
accused. Nursing Pal deposes that there was 
a faqueer in the house assisting to revive the 
child. Is anything known regarding this 
faqueer, and how did he come there? The 
accused states that she obtained the gunny 
bags on which she was found sleeping from 
Nemai Chuneea ; he, or his people, who gave 
the bags, should be examlned as to what oc- 
curred when the bags were given. The ac- 
cused denies that the ornaments were found 

upon her. ‘his is the most important piece 
of evidence in the whole case, and yet there 
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then for what purpose she took the child, and 
what became of it, and when she last saw it. 
The Sessions ‘Judge has directly contra- 
vened the law in admitting, in evidence 
against the prisoner, admissions said to have 
been made by her to the police-officers while 
in their custody. It is the more necessary 
that any such statement should be at once 
rejected as evidence, now that no witnesses 
are required to attend to prove such state- 
ments. 
The Sessions Judge is requested further to 
examine the witnesses, to ascertain if the 
child could walk about easily, so that it might 
have strayed into the jungle where it was 
killed. Is it possible that any suspicion can 
attach to Dusrut Malee, who goes to the jun- 
gle to cut wood, and could he have placed the 
Ornaments where they were found if théy 
were found on the accused, when she was 
sleeping? Dusrut Malee’s house might be 
searched to ascertain if the rest of the orna- 
ments are with him. As it is very desirable 
that these enquiries should be heldj{by the 
Officiating Sessions Judge before the return 
of Mr. Belli for whom he is acting, we direct 
that he will at once make such arrangements 
as will enable him to complete the necessary 
proceedings at Pubna before he vacates his 
present office. i 


The 2nd June 1865. 
Present: 


The Hon’ble E Jackson and IF. A. Glover, 
Judges. 


Murder, 


' Quegn versus Nilmadhub Sircar, Ameerood- 


deen, Fagoo Khan, and Hurree Raj Bung- 
shee. 


-that this was, on reaching, Romanath’s house, 


is a direct contradiction, in the depositions | 
before the Sessions Judge and the Magistrate `, Committed by he Officiating Fotnt-Magis- . 
“before the latter the witness says that the bag! “rate of Moorshedabad, and iried by the 
containing the ornaments fell from her person: Sessions Fudge, on a chaPge of murder. 

asshe stood up in the jungle on being awoke;; 4 is guilty of murder if he several times kicks B, 
and before the former they say that the ac- | who, after having been severely beaten, has fallen 
cused, while going to the house of Ramanath down senseless ; as A must have kndéwn that such kicks 


S i , i were likely to cause death in B’s state at that time. 
Sen, was pressing something to her side, and 
We have carefully considered the proceed- 


ings held on the trial of the prisoners, and 
are of opinion that the egidence recorded 


most valuable ornaments appear to be still ' does not bear out the.*offence of murder, 
missing. The accused, after being cautioned, ` except against the prisoner Hurree. He must 
according to section 373, that she has the, have fully known, when he gave several 
option of refusing toeanswer, should be asked | severe kicks to the person who was in his 
aSeto where these ornaments were found, if | charge, and Who, having been severely beaten, 
not upon her, and whether she did take the | had fallen down senseless on the road, that 
child to her house jn the morning, and, if so, | such kicks were likely to cause death in the 


found to bea bag containing these ornaments. 
This discrepancy should be cleared up. The 
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state in which the man then was. We there- 
fore confirm the conviction of murder against 
him; but, under all the circumstances, sen- 
tence him to transporta ion for life. As against 
the other prisoners, we are of opinion that 
the evidence proves the offence of voluntarily 
causing grievous hurt for the purpose of ex- 
tracting information and confession from the 
sufferer to lead to the detection of an offence, 
and, ‘under section 331 of the Penal Code, 
we sentence them to 10 years’ transportation, 





The 3rd June 1865. 
Present: 


The Homole E. Jackson and F. A. Glover, 
Judges, 


Attempt to murder— Security for good 
behaviour. 


Queen versus Beharee alias Kurreem Bux. 


- Committed by the Officiating Magistrate of 


Patna, and tried by the Sessions Fudge of 
Shahabad, on a charge of attempting to 
murder, 


Prisoner acquitted of attempt to murder, but direct- 
ed to be proceeded with by the Magistrate undec 
section 297, Code of Criminal Procedure, with a view 
to security being taken for his future peaceable be- 
haviour. è 


d 

Mr, Justice Fackson.—TueE prisoner has 
been convicted of attempting to murder Mr. 
Ainsi, the Judge of Patna, and has been 
sentenced to ten years’ rigorous imprison- 
ment, 

Mr. Ainslie’s deposition is to the following 
effect: “In the evening of Saturday, the 
‘18th March last, I left Cutcherry about 4 
“to 6 on my way home, driving in my*bug- 
“gy. On leaving the Cutcherry compound, I 
“saw a man, whom I recognize as the pi 
“soner, standing on the noh side of the 
“road with his back towards me, about 8 or 
“ro yards in frofit of my house. | called out 
“to warn him. He crossed over to the 
“south side of the road, keeping his back 
“towards me. I also edged off to the same 
“side to avoid him; but the more I pulled to 
“one side, the faster he came. I was obliged 
“to pull up to avoid running over him, as 
“I could not pass between him and a wall 
‘which skirts tag ro2d to the south. As soon 
“as the horse stopped, he turned round, 
“ seized the horse or some part of the har- 
“ness, with his left hand, and raised his 
“right hand, in which he had°a knife, over 
“his head, I then urged my horse on; and, 
‘fas it sprang forward, the prisoner struck 
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“ with the knife, and jumped on one side to” 
“avoid the wheels of the buggy. He then 
“ran a few paces after the buggy, after which 
“ he stopped. The horse was uninjured, the 
“bicw having taken effect on the coflar. 
“ The prisoner did not attempt to strike at me. 
“ He ran after the buggy, brandishing his 
“knife, and muttering something, but I 
“ could not understand what he was saying. 
‘The prisoner appeared to be perfectly 
“ sensible, but in an excited state. I think 
“ the prisoner’s intention, undoubtedly, was 
‘“to attack me. Had the blow taken effect 
“on the horse three inches from the back, 
“the horse must have been brought to the 
“ground, and I should have been thrown 
“out of the buggy, and at the prisoner’s 
“mercy. The prisoner might have avoided 
“ the buggy; if he had stood still, he would 
“ have been quite free of the buggy.” 

The prisoner's defence at the Sessions was : 
“I was drunk with gunja. I tried to get 
“out of the way of the buggy, and I acci- 
“dentally struck the collar of the horse. 
“I had the knife about me for protection 
“against tigers.” Tnenhesays: “ A faqueer 
“threatened my life, and I always had the 
“knife with me. Idid not hear the sahib 
“ coming.” 

Mr. Howard, the Superintendent of Police, 
deposes that, on the prisoner being arrested 
shortly afterwards, he questioned the prisoner 
as to his act and the motive, when the pri- 
soner said, Ham admee ka marna wallah 
nahie,?.é., [am not the person to strike a 
man, Then he said he had been annoyed 
at something, and had struck with the knife. 

Ramdun chuprassee and Guddeep Suhai 
depose that, on being told by Mr. Ainslie 
of the occurrence, they went after the prison- 
er, and found him brandishing his knife and 
saying, Hum kot ko mara nahie. I have 
struck no one; and that, on an attempt being 
made to seize him, he put the knife to his 
throat, 

The Sessions Judge and the Assesgors 
are of opinion that the prisoner committed 
the act, of striking the horse with the ulti- 
mate object of striking Mr. Ainslie; and that 
the prisoner had aspremeditated deliberate 
intention to murder Mr. Ainslie. Tne Ses- 
sions Judge comes to this conclusion “from 
the narrow and unfrequented part of the road 
where the prisoner met Mr. Ainslie, his 
deliberately and systematically impeding the 
progress of the buggy,« hig suddenly turn- 
ing round, seizing the horse by the har- 
ness, and brandishing the knife, the severe 
blow which he aimed at the horse, the knife 
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de 
itself being of an unusual.shape, not such as 
is usually. kept by natives for ordinary pur- 
poses, but a murderous weapon for the pos- 


‘session of which the prisoner cotld give no 


satis$actory accounts, and lastly the conduct 
of the prisoner since his arrest, his feigning 
insanity and general demeanour. 

‘There is no doubt that Mr. Ainslie, the 
only person who witnessed the assault, is 
‘of-opinion that the attack was intended be- 
forehand, and was directed ultimately al 
himself, But we must judge of the prison- 
er’s intentions by his act, and by all the sur- 
rounding circumstances of the case. 

In the first place, there is nothing to prove 
that the prisoner knew who the driver of 
the buggy} was, until after he had struck 
at the horse. He told the Superintendent 
of Police that he knew him to be the Hakyn 
of the Adawlut, but he m -y have ascertained 
this after the buggy reached him, and he 
turned round, and saw the driver. Mr. 
Ainslie’s deposition is that the prisoner had 
his back turned towards the buggy from the 
time he came in sight until he actually tarn- 
ed round and struck}at the horse. Oa the 
other hand, it may be that the prisoner might 
have seen Mr. Ainslie in the buggy before 
he left the Cutcherry compound. There is 
no evidence to shew whether this was possi- 
ble, ze, whether the view was open or im- 
peded by any wall. 

In the second place, there is great proba- 
bility in the defence of the prisoner that he 
tried to get out of the way of the buggy, 
and, finding himself very nearly run over, 
struck at the horse as he jumped aside to es- 
cape the buggy wheel. The confused ha- 
bit of people, when called to get out of the 
way of a buggy, at once to cross the road 
and get still more in the way, is very com- 
mon. The prisoner, when called to, edged 
off to the same side of the road to which Mr. 
Ainslie did, until the distance between them 
of 8 or 10 yards only was passed, and the 


‘buggy was close upon the prisoner’s heels. 


Mr. Ainslie deposes that he then pulled 
up, but he must have been close upon the 
prisoner ; and the prisoner, having his back 
turned towards him, may have thought that 
. the borse and buggy were going over him, 
and So turned round and seized hold of the 
horse by the harness. It is extraordinary 
that the prisoner should have had a knife so 
ready tohis hand that, in the act of turning 
round, he brandisheé it in his right hand with 
hig,arm up in the air, But, if he had such 
a knife either in his hand or easily laid hold 
ole it is possible that he SH have merely 
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brandished it with the intention of making 
the driver stop. It might be that this did 
not have the antitipated effect, and it did 
not, as Mr. Ainslie states that he then “ urged 
his horse on,” or "let his horse go,” as he 
says before the Magistrate ; and the prisoner 
then, finding the horse and buggy were going 
over him, struck at the horse, at the same 
time jumped aside to escape the wheels. 





It may be very fairly urged for the pri- 
soner that there is very little in all these 


‘facts to prove that the prisoner had any pre- 


meditated intention to attack Mr. Ainslie; 
and that the whole of the circumstances are 
very natural, and such as might occur to any 
stupid or confused person who was nearly 
run over by a buggy. 


But the suspicious circumstance in this casé 
is that the prisoner had the knife so ready in 
his hand, and the peculiarity of the knife itself. 
It is not a knife such as natives ordinarily 
use. The Sessions Juige describes it as 5 
inches Jong in the blade, with a sharp point 
and double edged, and having an iron 
guard. The prisoner admits that it is not 
an ordinary knife. No account is given 
by him as to where he obtained it. It is 
curious that no question was put to him on 
this point, and it is not clear whether he had 
lately obtained it, or had it Lëns by him. He 
states that he kept it for protection against 
tigers and against a faqueer who had threat- 
ened his life, No question was put as tò what 
faqueer he alluded to But it may be in- 
ferred that all this part of the statement is 
false It is in no way supported by any 
evidenc:; and the wearing of a dagger like 
this. aS a protection against tigers in the 
Strech of Patna, is simply ridiculous. Tne 
prisoner admits apparently that he has for 
some ycars resided in Patna, hanging about 
other people's Douses; but, one great diffi- 
calty in the case arises from the fact that no 
one will admit having ever geen the prisoner, 
or had any intercourse with him, which can 
hardly be true; and the poliçe have utterly ` 
failed to discover anything as to his antece- 
dents. But, to return to the prisoner’s an- 
swer, it may be said to be an admission that 
the prisoner knew that the knife he carried 
was not one to be used in ofMlinary purposes, 
but was one to be used to təke life. Had it 
been an ordinary knife, I should have had 
no hesitation in acquitting the prisoner al 
once. But it is still doubtful whether, not- 
withstanding the suspicions arising from. the 
possession of this knife, the prisoner did D 
meditate an attack on Mr, Ainslie. 


1865.] 


Criminal 


As to his conduct after he had struck the 
blow, there is the fact that he ran after the 
buggy a few paces, brandighing the knife, 
and muttering in an excited state. Then 





it is proved that he ran away, and before he. 
as well as after it, he, 


was laid hold of, 
knowing full well what he would be 
charged with, said he had struck no one, 
and had no intention to strike any man. 
It may be said that the thought which was 
uppermost in his mind showed what his real 
intention was. But, on the other hand, it 
would be the natural exclamation of a man 
who had not intended to do more than save 
himself. I think nothing of his running a 
few paces after the buggy. 

The prisoner appears to be an outcast fa~ 
queer, living by begging, whose very mode 


of life shows that he is not altogether in his. 


right senses, ha f Hindoo and half Mahome- 
dan, as appears.from his two names, Beharee 
alias Kureem Bux, probably, as he states, a 
smoker of gunja. It is possible that this sort 
of man'might be ma ie use of by designing per 
sons to attack Mr. Ainslie, and circumstances 
have lately occurred at Patna which might 
have led such persons to make use ot him. 
But we cannot convict the prisoner on sur- 
mise. We must be quite satisfied that he 
did intend to attack Mr. Amsläe, "Th: 
Sessions Judge says that he could have had 
no better mode of reaching Mr, Ainslie in 
the bugxy than by disabling his norse. | 
, cannot gree with him 1 should think that 
3 person wishing to attack Mr. Ainslie would 
“not choose the time when Mr. Ainslie was 
driving in a buggy to make the attack; and 
the idea which is suggested againsi the pri- 
soner, that he intended first to kill the horse, 
and then attack Mr. Ainslie, is not one whfch, 
I should say, did enter into any native’s head, 
or, indeed, any other person’s. But, admit- 
ling what the Sessions Judge gays, it is not 
Salisfactorily proved that the prisoner -did 
try to disable the horse. Mr. Ainslie’s 
own deposition shows that he did not at- 
tempt to strike, the horse until after Mr. 
Ainslie urged it on, If the prisoner’s attack 
Was premeditated, would he have gone on 
the road with his back turned towards the 
buggy, and only have laid hold of the horse 
when it was nearlupon him, and even then 
not have struck tatil Mr. Ainslie urged his 
horse on? If the act was premeditated,’ the 
prisoner would certainly have struck his 
blow at once on turning round, and not have 
waited brandishing nis knife until the 
horse was urged against him. I am not 
satisfied, looking to all the circumstances, 
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that the act was premeditated; but entertain 
a clear doubt of the prisoner’s guilt. It is 
true, as the Sessions Judge says, that there 
was no persón near when the attack was 
made, but the road just outside the gate ®f 
the Patna Judge's Cutcherry compound can 
hardly be an unfrequented road. The fact 
that it was narrow tells in favour of the pri- 
soner more than against his story. The only 
evidence upon which any suspicion of pre- 
meditation rests against the prisoner is his 
possession of this peculiar knife; and his 
lame account as to the reason he had it on 
him, and the ready manner in which he 
used it. No doubt, as a general rule, a 
native, in the same predicament as the pri- 
souer, does not use a knife. But the pri- 
soner is one of those creatures whose 
WhoJe life is not like that of ordinary 
persons, and whose mind is probably more 
or less affected. 

Although, after giving all the facts of the 
case my best consideration, I would acquit 
the prisoner of the charge of deliberate 
attempt at murder, still I think that he 
ought not to be unconditionally released. 
A person who wears such a murderous wea- 
pon as the prisoner admits that he is in 
the habit of wearing, and for the purpose 
of using it, as he admits, against other per- 
sons with whom he his a quarrel, and is of 
such a violent disposition, either naturally 
or from indulgence in gunja, that on the 
slightest imagined provocation he is ready 
to make use of it, should not be. allowed 
to go at large without some substantial secu- 
rity for his good behaviour. I would there- 
fore direct the Magistrate of Patna to take 
proceedings against the prisoner under the 
provisions of section 297 of the Procedure 
Code, and to call upon the prisoner as a 
dangerous character, whose release, without 
security, would be hazardous to the commu- 
nity, to furnish his own recognizances, and 
two substantial securities in such sums as 
the Magistrate may consider proper, and, in 
default, to keep the prisoner ia custody un- 
til such «time, not exceeding 3 ycars, as the 
Magistrate is satisfied thay the prisoner 
can be set at large with safety. 

Mr. Fustice Glover.—Tne prisoner has 
been convicted, under section 307 of thé 
Penal Code, of an attempt to murder Mr. 
Ainslie, the Judge of Patna, and has been 
sentenced to rigorous imprisonment for. ten 
years, a a 

The case was originally sent for by she 
Judge in the English Department. It has 
since, however, bëen appgaled, so that “it 
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a 
comes befgre us on thee facts as well as on 


law. 

I have gone repeatedly and carefully 
through the evidence, with a full appreciation 
othe magnitude of the interests involved, 
and, in my opinion, it fails to establish the 
charge. 

It is admitted that the prisoner was walk- 
ing quietly along the road with his back 
to the buggy, when Mr, Ainslie came out of 
the Cutcherry compound. It is likewise ad- 


mitted that, on being called to get out of 


the way, he walked across the road—as na- 
tives almost invariably do instead of stepping 
on one side—still with his back to the buggy. 
Mr. Ainslie appears to have taken the same 
side of the road, and thus, to avoid running 
over the prisoner, was obliged to pull his 
horse up short. The prisoner, finding kim- 
self in this position, suddenly turned round, 
and seized the horse’s bridle, or some other 
part of the harness, it is not very clear 
which, and, on Mr. Ainslie’s urging the ani- 
mal on, struck at the horse with a broad 
bladed dagger-knife; fortunately the weapon 
lighted on the harness, and the horse was 
uninjured. i 

The prisoner then sprang on one side to 
avoid the wheels, and ran a step or two 
after the buggy. He was arrested, a few 


` minutes after,.as he was going through the 


bazar, by the police, to whom Mr, Ainslie 
had in the interim applied for assistance. 
He held the knife still in his hand, and, when 
questioned, declared that he had struck no 
one. 

Direct evidence, therefore, of any attempt 
or intent to murder Mr. Ainslie, there is 
none. The attack was made solely on the 
horse, and went no farther; and the question 
is, is it right to presume that sucn an attack 
was a prelude to one intended to take effect 
on the driver? 

The prisoner has been convicted on a 
series of presumptions. He is presumed to 
have known that the Judge was behind him, 
presumed to have got in his way intentionally 
so as to compel him to stop his hoese, pre- 
sumed to have gtruck at the animal with the 
intention of bringing him down, and so leav- 
ing the occupant of the buggy at his (the 
prisoner’s ; mercy; and lasiy ne is presumed 
to have feigned insanity immediately after 
his arrest in order to escape the consequences 
of his crime. 

But are these Tir presumptions on the 
facts as proved by evidence? The prisoner, 
a wandering half-crazed faqueer, in a state 
of semi-abstractian, like all his tribe, is walk- 
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ing down a rather narrow road; he hears a 
shout from behind bidding him get out of 
the way, and hé walks across the road for 
that purpose without turning his head, not 
knowing what is behind him, and apparently 
not caring. He suddenly finds himself al- 
most under a horse, and only saved from 
being knocked down and trampled on by the 
driver's pulling the anima! up short. This 
is a bare staternent of admitted facts, and, , 
under such circumstances, was it an unnatur- 
al consequence that tne prisoner should have 
seized the horse by the bridle; and, on the 
animal’s being quickly urged on, should 
have, in the confusion of the moment, made 
use of his weapon against it; and is it fair 
to presume an intention of murdering the 
occupant of a buggy, because a man in a 
Tage at being nearly run over draws a knife 
and strikes at the horse? There is not the 
sligatest reliable proof that, at the time of 
the occurrence, the prisouer knew who was 
coming, or, indeed, that any one was coming. 
Flis back was to the buggy; he never turned 
round till almost under the horse’s feet; he | 
never made the least attempt to attack Mr, 
Ainslie, but contented himself with stab- 
bing at the horse that had nearly knocked 
him down. The hypothesis of tne prisoner's ` 
guilt should flow naturally from the facts 
proved, and be Becke, with them all; , 
and can it be said that the prisoner's -acts 
were SO unnatural as to be incredible except . 
on the supposition of .his guilty intent? I 
think not. 

The prisoner’s mentioning after his cap- ! 
ture that the occupant of the buggy was 
the Hakim of the Adawlut, is no proof that 
he knew who Mr. Ainslie was at or before 
the®time of the attack oa the horse, whilst 
all the circumstances of the case ei to 
show that he did not know who was behind 
him. e 
The presumption (bat the prisoner got 
in Mr. Ainslie’s way in order to compel him 
to s.op his horse, seems to me altogether un- 
tenable. Tne prisoner was sliding off to the 
left side of the road, having erossed over 
apparently from the right; and nothing could 
have been easier than for the Judge to have 
gone on the right side instead of the left, 
and so have avoided (hä prisoner altoge- 
ther. e" 

As to the presumption that the man was 
feigning madness at the time he was cap- 
tured, I have only to remark that all the 
witnesses admit that, when arrested, he was 
ina wild excited state, though not actually 
intoxicated, As to his exclamations that he 
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had struck no one, ée, Ze, which havei charge of murder, and sentenced by thel 


been taken as evidence of guihy intention, Sesstons Court to death. 

they seem to me merely the natural expres- . 

„sions of a man in such a position —at all , Sentence of transportation for life, instead of death 

events they are rather weak grounds on which 9 # case of murder, e 

to build a charge like the present. 
Neither can the possession of a dangerous | . : À 

weapon be under. Sos GE er this case is the sentence which should be 


: assed u i i 
present case any fair presumption against the , Ge GER S š EE The evidence 
prisoner. These wandering faqueers often proves Clearly that he committed the offence 


GE .~|of murder. His defe intoxi- 
carry similar weapons, and there is nothing nce, that he was intoxi 


, ated at t i i : 
to show that he made the slightest attempt D SC gies SS Geen SE Ne 
‘to use it against Mr. Ainslie. The evidence | i ge the nature o 


E , the offence. It is sti 
that he ran after the buggy muttering is very Gen punishments E EEN 
vague and unsatisfactory, and CC most it | the Penal Code: death and transportation 
amounts to is that the prisoner, alter spring: or Hie, The evidence leads me to believe 
ing on one side to avoid being run over by the 


buggy wheels, made a step or two in the di- i that the murdered man and the prisoner had 


réction of the retreating vehicle ' | been drinking together, though the Sessions 
For these reasons l concur with Mr. Jus- | Jusge did not make as much enquiry upon 


. casons L this point as he should have done: and th 
tice Jackson ia thinking that the charge of in. murdered man excited the tere 
“attempting to murder isin no wise ae | passion by calling him a thief, the result 
out against the prisoner ; late EE being: (hat they separated, and the prisoner 
have apparently given a significance to the | obtaining a sword from a neighbour's house. 

sent charge which, in my opinion, it in no ' (e fe od Li Ge 
pre e , aig ; y Op } attacked his friend, and killed him. There 
way deserves. is no doubt, I thi i 

But, although I would acquit the prisoner ? ink, that, had the prisoner 


i been in his complete se 
of any attempt either to murcer or to attack | have committed Go Ss a EES nos 
Mr. Ainslie, I consider him a sort of person oo r the cir- 


i ' cumstances, it appears t 
who ought not to be left at large without , It appears to me that a sentence 


‘of t i 
ample security fér his future peaceable be- Se EE ds of ju r would be sufficient 
haviour., i i 


He is evidently one of those halí-savage, ' 


Mr. Fustice Jackson.—TuHk only question 








Mr. Justice Glover—l regret to be 
half-cræzy, wandering mendicants, whose pas- | obliged to dissent from the opinion of my 
sions are easily and fatally excited, and, in, learned colleague. 
whose case, the provisions of section 297, That the prisoner killed Bolakee, the evi- 
of the Criminal Procedure Code can be most dence leaves no doubt; and that the crime 
properly and ere SE J , Was murder, is unquestionable, 
concur with my learned colleague in directing! I can find no proof on the r 
the Magistrate of Patna to proceed ag&inst | man was drunk at the time, Dae a tee ek 
the prisoner under that section. lad Gooja (not examined on oath), deposes 

that he thought the prisoner was drunk, as 





Gë 2 | he was staggering; but this is Opposed to the 
x evidence of Ramruch, who lent him the sword 
“The 11th June 1895. ; with which the murder was committed. This 


i witness swears positively that the prisoner 


i _ Was not intoxicated when he came to b 
| e Orrow 
: Present, ' the weapon. 


I can find no proof either that the prisoner 
had been drinking at Madaree Pasee’s shop. 
The deceased’s son, who was with his fåthef 


The Hon'ble G. Campbell, E. Jackson, and 
F. A. Glover, Judges, 
d 


Co at the time, says nothing about it, at least 
Murder. not in his evidence to the Sessions Judge, 
nor does the prisoner call any witnesses to 

Queen versus Ram Nath Gwala. prove the fact. ° 


All that is proved is that the two nn 
Committed by the Magistrate, and driedj|abused each other when they met in the 
by the Sessions Fudge of Patna, on a|\shop. 
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Had it been established that the prisoner 


was drunk at the time of the murder, I would 
have agreed that, under the circumstances of 
this particular case, his punishment might 
have been commuted to transportation for 
life; but, as there is nothing to shew that he 
did not kill Bolakee whilst in-the full posses- 
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sion of his senses, I see no reason for sparing ' 


his life. Whatever provocation*he may have 


received in return for his own abuse of the. 


deceased, it is clear from the evidence that, 
after having had time to cool down, he went 
and borrowed a sword, and followed Bolakee 


for some little distance from the place where . 


they had quarrelled, and then killed him with 
repeated blows of his weapon. 

I would confirm the sentence of death pro- 
posed by the Sessions Judge. 

Mr. Justice Campbell—Under all*the 
circumstances of the case, and considering 
how very effective and deterrent a punish- 


ment is transportation for life in this country, ' 


how near I may say it comes to death, I 
concur with Mr. Justice Jackson in thinking 
transportation for life the most appropriate 
punishment in this case. 
accordingly, 


The 12th June 1865. 
Present ; 


The Hon’ble G. Loch and W. S. Seton- Karr, 
Judges. 


Insulting Language—Criminal Trespass. 
Queen versus Raj Koomar Moitro. 


Referred under section 494 of Act XXV. 
"of 1861, and Circular Order No. 18, 
dated the 15th Fuly 1863. 


- The mere absence of any formal charge of using 
insulting language in addition to the charge of criminal 


Sentence will issue, 
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find any grounds for reversing the sentence 
and refunding the fine as proposed by the 
Sessions Judge.* The charge of insulting 
language under section 504, in addition to 
the other charge of criminal trespass, was 
distinctly mentioned by Mr. Smallwood from 
the first, and the defendant heard all the evi- 
dence to this charge, and was not in any way 
prejudiced by the absence of any formal 
charge of using such insulting language. Any 
such irregularity, therefore, will not, under 
section 439 of the Code of Criminal Proce- 
dure, vitiate the trial; and, applying section 
426 to this case as one of revision, we do not 
find that the accused has been really preju- 
diced by any such error or defect in the trial. 
The fine may perhaps be excessive, but there 
was evidence to the use of the bad and insult- 
ing language complained of, which would 
sustain a conviction under section 504 of the 
Penal Code, and we cannot interfere on this 
ground. 

On the whole, then, we think that although 
the fine is somewhat heavy for the provocation 
offered, we discern no sufficient illegality to 
warrant an annulment of the proceedings, and 
must allow the sentence to stand. 


e 
The 12th June 186%. 


Present; 


The Hon'ble G, Loch and W. S. Seton- Karr, 
Judges, 


Jurisdiction (of Deputy Magistrate}—Wrong- 
ful confinement and extortion. 


Queen versus Shamsoondur Ghosal and three 
others, 


d 
' Referred under section 434 of the Code of 


- mm æ ~ mmm 


trespass is no sufficient illegality to warrant an annul- , 
‘ment of the, proceedings; the said language having ' 


been complained of by the complainant at the first. 


Criminal Procedure, and Circular Order 
No. 18, dated the 15th July 1863. 


A Deputy Magistrate cannot try a case which in- 
cludes a complaint of wrongful confinement and extor- 


_ tion, but should follow the rule laid down in section 
_ 276 of the Code of Criminal Procedure. 


We concur with the Sessions Judge in 
thinking that the Deputye Blagistrate should 
not have tried this case, which includes a 


WE have been through the proceedings in | complaint of wrongful confinement and ex- 
this case, and ase of opinion that the delay ` tortion. We therefore quash his proceeding, 
im disposing of this complaint from August‘ and direct him to follow the rale laid down 
to March inclusive is not accounted for, and in section 276, Chapter XVI. of the Code of 
if not satisfactory. But’ we are unable to : Criminal Procedure, 


. ei a 
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“he 17th June 1865, d 


Presents 
The Hon’ble E, Jackson and F., A 
Fudges. r Glover, 


Theft in Dwelling-house (by Constab! 
nesses not names by prisoners befores)—Wit- 
trate—Deputy Magistrate not to ade Magis- 
gistrate and Prosecutor in the same gt as Ma- 
take confessions of prisoners, 


Queen versus Boidnath Singh, Met 
and Meer Majid Ally. 


Committed by the Deputy Mag 


ir Khan, 








P 


their witnesses to be examined ;-but I agree 
with the Sessions Judge that the crime is 
proved in the clearest possible manner against 
all the prisoners. e 

I think the Deputy Magistrate was very 
wrong to act as Magistrate’ in the case in 
Which he was himself prosecutor, and to 
take the confession of the prisoners before 





case, and himself. In deciding on the guilt of the 


prisoners, I take no account of those con- 
fessions. There is ample evidence without 
them. However irregular may have been 
the proceedings of the Deputy Magistrate, 


Nugwan, and tried by thefistrate of the prisoners had a full and proper trial 


Fudge of Midnapore—Crin 
Criminal Misappropriation of 







“Theft by constables of property fro roperty, 


were employed to guard is punt 
380, nd not section 409, Dead 

According to seghi 
a pris í 


the house they 
le under section 














ode 


S not entitled of right to have witnesses, not 
named by him before the Magistrate, summoned at 
the Sessions trial, 


Sesstons | before the Sessions Judge 
charged, ties of the Deputy-Magistrate do not vitiate 


The irregulari- 


the proceedings held by the Sessions Judge 
(section 426 of the Penal Coden, 

The case must go before another Judge, 
as I would alter the conviction from section 


n 375, Criminal Procedure Code, | 409 to 380, though I would confirm the sen- 


tences passed on the prisoners. 
Glover, F—I concur with Mr, Justice 


A Deputy Magistrate should not act as Magistrate | Jackson in amending the calendar as propos- 


in a case in which he is himself the prosecutor, and | ed; 


take confessions of prisoners before himself. 


I concur also gererally in the view he 
has taken of the evidence, and think that the 


, Jackson, F.—Tue prisoners were con- |prisoners are clearly guilty under section 


Stables employed to guard the house and pro- | 380 of the Penal Code, 


It would be as well 


perty of Mr. Rattray, and took advantage of | if some notice were taken of the Deputy 
their position togsteal some of his property. ; Magistrate’s proceedings. 


The stolen sarticles were either found in 
their houses or pointed out by them hidden 
under ground; and, when examined before 
the Deputy Magistrate, each prisoner admit- 
‘ted his guilt. l 
_.~hey are here represented by a vakeel, 
‘who argues that their conviction under 
section 409 of the Penal Code is illegal, 
as they were not entrusted in any männer 
with (e property which they stole. 
objection is, I think, good. The wrong 
section of the Penal Code has been applied 
to their case. They should lmve been con- 
victed under section 380. I see no ground 
whatever for interfering with their sentence, 
which they all fully deserve. 

It is said that the Sessions Judge should 
have sent for the witnesses named by the 
prisoners at the trial. Section 375 of the 


—— 


The zoth June 1865, 
Present : 


The Hon’ble W. S. Seton-Karr, E. Jackson, 
and F. A. Glover, Judges. 


his | Forgery—Jurisdiction—Duty of Judge—Sen- 


tence when Judge differs from jury—Appeal 
. on facts (Offence committed before 1st January 
1862). 


Queen versus Sheikh Gholam Mustuffa, 


Committed by the Deputy Magistrate, and 
tried by the Sesstons Fudge of Dacca— 
Crim’ charged, forgery. 


The accused was charged with? forgery of a hib- 


Criminal Procedure Code lays down that, if | banamah and of the Kazee’s certificate of attestation 
the accused parties will not name their wit- | thereon, and with using as genuine the false hibbae 


nesses when dire@ted to do so by the Magis- 


namah and certificate. 
HELD dy Seton-Karr and Fackson, FF., that it was 


trate, they are ndwentitled of right to have! the duty of the Judge, instead of leaving the question 


them: summoned at the Sessions trial. 
the Sessions Judge entertains any doubt as 
to the prisoners’ guilt, he should send for the 
witnesses; if not, it is not incumbent on 
him to do so. IfI had any doubt whatever 
as to their guilt, I should even now direct 


Vol, III, 





If | as to the forgery of and using as genuine the hihba- 


namah to be decided by a competent Court, to-have 
tried that question himself. «© | 
HELD by Seton-Karr and Glover, FF., that the ac- 


| cused was entitled to an acquittal on the charge of Rr- 


gery, as there was no evidence at all; and on the se- 
cond charge, as the evidence was weak, and the pfo- 
babilities wholly in the prisoner’s favour. 


DS, 


- his wife, Musst. Ojahunnissa. 
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would have passed had he agreed with the jury. 


Jackson, F7.—TueE prisoner has been con- 
victed of the offence of forging a false 


a Hibbanamah, purporting to be a transfer 
of certain landed estate in his favour from 
The sentence 
passed upon him is one year’s rigorous im- 
prisonment. 

The prisoner was committed for trial by 
Baboo Ramkoomar Bose, Deputy Magistrate, 
of three separate charges: First, the For- 
gery of the Hibbanamah ; Secondly, the For- 
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Certificate of Attestation on the back of | 
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—--—--~- pe Bakuroollah has been in possession 
HELD by Feckson, F., that when a Judge differs or whethe 
from the jury, he should pass such a sentence as he ; under th 


howalah, The Town Kazee denied 
Sad recorded the attestation on the 
i that he p hibbanamah ; and upon this the De- 

prisoner Yistrate has jumped to the conclu- 
puty Maline hibbanamah is the forged docu- 
sion that The sole evidence offered at the trial 
ment. 1 that of Bakurooltah, who deposes 
has beemeed is genuine, and the prisoner's 
that his drged; that of the Town Kazee, who, 


' deed is fdny words, deposes that the attesta- 


gery of the Dacca Town Kazee’s Cep, ' 
cate of Attestation; Zirdly, the using as, 


genuine the false Hibbanamah and Certificate. 


The Sessions Judge, Mr. Abercrombie, leas" 


taken no verdict from the jury as respects 
the first and third charges, and he differs 


from the verdict of the jury as respects the: 


second charge. 
attributed the very lenient sentence which 
has been passed. The Judge should, how- 
ever, even when he differs from the jury, 
inflict such a sentence as he would have 
passed had he agreed with the jury. He 
may take other measures to obtain the re- 
lease of the accused, if he considers that 


To this may probably be 


in so mae hibbanamah is forged, though there 
tion on thMudge says, suspicious signs of an 
are, the }on in his Registry Book, at the 
interpolati which this hibbanamah ought, if 
page at \have appeared, but where another 
genuine, topistered; and, lastly, that of a ser- 
deed is rege prisoner, who deposes that he 
vant of th the hibbanamah. Such evi- 
never heard cient to prove the of- 
dence is most in i udge should 
fences charged. The Ses i 
not have proceeded with the trial up 
but have ordered further enquiry. But 
the prisoner having been committed to 
the Sessions with these forgeries, the Judge 
cannot, as he has done, pass over the charges 

















: of forgery, and using as genuine the hibba- 


| 


namah, The Judge, in his address to thé 


‚jury, says the question as to the forgery of 


the accused is not guilty, or that the charge ' 


against him is not proved. 

I regret to have to record that the enqui- 
ries made in this case, both by the Deputy 
Magistrate and the Sessions Judge, have been 


most defective and insufficient; and this is. 


the more reprehensible where the Sessions 
“trial has to be conducted with the aid of a 
jury. Fortunately, in this case, the verdict 


~_me e = «= 


of the jury is not final, as the offences of | 


forgery were committed before the Penal 
and Procedure Codes came into force; and 
under Act XVII. of 1862 the prisoner is en- 
titled to an appeal on the facts as well as 


` the law. 


The proceedings in this case appear to 
have originated by the prisoner, who charged 
the complainant, one Bakuroollah, with hav- 
ing, in collusion with the prisoner's wife, set 


the howalah or the hibbanamah must be left 
to be decided by a competent Court. This 
shows great misapprehension of his duties 
by the Sessions Judge. There is no Court, 
but his Court, competent to try that question 
of the forgery. The prisoner has been com- 
mitted to his Court for trial, and still he 
does not try the prisoner. 


TR case should, I think, be remanded to 
the Sessions Judge with directions that he 
will order the Magistrate of the district (as 
the Deputy Magistrate seems not to under- 
stand his duties in this respect) to take up 
the enqùiry, and to make a full and search- 
ing investigation into the charges of forgery 
brought against the prisoner, and also into 


‘that brought by the prisoner against the 


up a false howalah in ofder to set aside the : 
prisoner's hibbanamah. Upon this Bakur- | 


oollah charged the prisoner with forging the 
hibbanamah to set aside his howalah. Both 
documents bear old dates. Both parties assert 
that they have been in possession of the es- 


complainant. Bakuroollah’s sole and unsup- 
ported complaint is no proof against the 
prisoner, and the Town Kazee’s statement 
should be tested in every possible way. It 


"is an extraordinary cirquifstance that even 


Musst. Ojahunnissa waserot cited to give 
evidence before the Sessions Court, In fact, 
I have never yet seen a. case committed to 


tate in dispute. * But the Deputy Magistrate : the Sessions,so utterly unsupported by evi- 
appears to have made no enquiry to ascer-| dence as this case, and I must record that 


tain whether 


Bakuroollak’s howalah was" LI think both the Deputy Magistrate and the 


really executed at the time and place alleged, ' Sessions Judge much to blame for their 
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Proceedings on the preliminaty enquiry and ' genuine, though he’ professes ignorance as 
at the trial respectively. ` to how it came there. On referring to page 9 

The Judge should, I think, be required to of his Register Book, 1 find the most palpable 
re-try the prisoner after all the evidence evidence that the leaf on which the hibba- 
against him has been obtained with the same ; namah should have been written has been 
jury with which the first trial was held, and tampered with; it is an evident interpolation ; 
to take from them a verdict, either of convic- the place where the new leaf has been 
tion or acquittal,°on the charge on which gummed on to the narrow remnant of the 
as yet he has taken no verdict; and as re- old is distinctly visible: there is no other 
spects the charge on which he has taken a leaf in the book so marked ; in short, no one 
verdict, the proceedings must be again re- | that saw the condition of pages 9 and Io 
ferred to this Court. , could hesitate for a moment in saying that a 

In the meanwhile, the prisoner should be| new leaf has been interpolated. The evi- 
placed on bail. dence in support of the charge is that of the 


ee m 


Glover, f.—The forgeries of which the | Kazee alone. 
prisoner is accused are alleged to have b2en 


Against it are the depositions 
of three witnesses who swear distinctly to 
the fact of registration by the Kazee him- 


committed before the 1st January 1862; 
cansequently, by section 4 of Act XVII. | self; these men point out their names on the 
of that year, the prisoner is entitled to a! document as attesting witnesses, and their 
hearing on the facts of the case, the jury’s evidence is in no way rebutted ; on the con- 
verdict notwithstanding, , trary, it receives very considerable corro- 
He was charged—zs/, with forging a hibba- ' boration from the appearance of the Register 
namah ; 2xdly, with forging the Dacca KKazee’s Book at the place where the copy of the 
Attestation of Registry on that document; ` deed ought to be, but is not, 
and, grd/y, with knowingly using the docu-; I would acquit the prisoner on the second 
ment as genuine ‘Tne Sessions Judge took ! count for these reasons. 
the jury's verdict on the second count only,’ On the kird there can, of course, suppos- 
that of forging the Kazee’s certificate. Onjing that I am right in crediting the prison- 
that count he sentenced the prisoner to one|er’s story regarding the attestation, be no 
years imprisonment, zofing at the same time : conviction. 
that he consifered the evidence too weak for. And, therefore, as I said before, I see no 
conviction. ‘reason for remanding his case, but would 
My colleague would remand the case for! direct the prisoner’s release at once. 
furtner enquiry on all the charges. l concur Se/ow Karr, J.—I concur with Mr. 
: with him that the case has been improperly Justice Jackson in thinking that the case 
conducted from the first ; and that the au-!has been most carelessly prepared by the 
thorities concerned are deserving of, censure ; Deputy Magistrate, and that the Sessions 
but I could not remand the case for the Judge ought to have known that it was the 
following reasons:— ~—, 5 | duty of his Court, and of none other, to 
firstly—Tnere appears to me no neces- : decide the question of forgery or no forgery 
sity for re-opening the question of the in the first Court. 
authenticity of the hibbanamah. The pro-; But it is still the business of the prose- 
secutor Bakuroollah never vewtured to say |cutor to offer some evidence of the forgery, 
it was a forgery Or that it had not really | and there is really none offered, and nothin 
been given to the prisoner by his wife: his to lead us to suppose that the deed of hibba 
statement was that the document had been, is other than a deed betwen man and wife; 
he thought, collusively executed between the | collusive, it may be, but not forged. Indeed, 
two in order 10 defraud him of his purchased : the evidence of Bakuroollah in reality only 
rights. The prisoner is entitled to the benefit amounts to such a charge of,collusion. 
of the weakness of the case for the prosecution, The turning point an the case is, however, 


and there is neither proof nor assertion that: the Registry Book of the Kazee and „this, ° 


the hibbanamah fs a forgery. The charge functionary’sevidence. Itis palpable, as Mr, 
ought never to hafe been made. ' Justice Glover observes, that a fresh page 

Secondly,—I think that the evidence regard- | has been introduced in the very page in which 
ing the forged attestation is altogether too the prisoner’s hibba, which bears the mark of 
weak to supporta conviction. Tng Kazee him- No 214 on its face, ought, dg his account, 
self gives his evidence in a very suspicious | to have appeared. Now, it is perfectly m- 
and unsatisfactory way: he is unable to deny , credible that the prisoner could have put 
that the impression of his large seal is the number of 214 on hiseaccount by mere 


g 
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guess, and then that this number, so guessed 
at, should be found to hit the one single 
page in the Registry Book which has been 
manifestly interpolated. It is clear to me 
thd there has been some roguery in the 
Kazee’s Office,and the explanation given by 
this functionary is. altogether weak and 
unsatisfactory. I am quite satisfied that a 
jury, with a proper knowledge of their duties 
and an ability to weigh evidence, would 
have at once acquitted the prisoner on this 
one startling fact of the interpolation alone. 
The second charge, of course, carries with it 
the third also. 

Holding, then, that the prisoner is fully 
entitled to an acquittal on this second charge, 
and that there is no primd facie case to 
require any further investigation on the 
first charge, I concur with Mr. Jusgice 
Glover, and release the prisoner. The hibba 
should be restored to the prisoner. 





The 21st June 1865. 
Present : 


The Hon’ble G. Loch and W, S Seton- Karr, 
- Judges, 


” Cheating or Extortion (by Chowkeedar). 


Queen versus Ramnarain Chowkeedar. 


Referred under section 434 of the Code 
of Criminal Procedure and Circular 
Order No. 18, dated the 15th July 1863. 


A chowkeedar, who obtains money from another, 
-either by fraudulent inducement or dishonesty, or by 
putting that person in fear of injury, is punishable 
under section 417 of the Penal Code (Cheating), or 


sections 383 and 384 (Extortion), but not for criminal | 


misappropriation of public money entrusted to him as 
a public servant. 


We cannot concur with the Sessions Judge 
in thinking that this offence should have 
been punished as criminal breach of trust. 
Og the facts found by the Deputy Magistrate, 
the offence seems punishable under section 
417 of the Penal Code as cheating, os it may 
fairly fall under extortion under sections 
383 and 384. ° e 

The-chowkeedar can never be said to have 
Appropriated public money entrusted to him 
as a public servant. The money was clearly 
obtained by him either under fraudulent 


inducement or dishonesty (section 417), or: 


by his putting, Haro Gwalini in fear of 
injury, and so inducing her to deliver up 
money to him, (section 383). In either view 
we see no reason for refanding or alter- 
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ing the conviction, though the punishment 
seems inadequate to the offence. 


— ee 


Tle 21st June 1865, 
Present: 


The Hon’ble G. Loch and W.S Seton- Karr, 
Judges. 


Trespass (false charge of): 
Sibnarain Paul and others 
Versus 
Ram Rutton Dutt, Sodagur Singh, and others. 


Criminal Reference made by the Officiating 
Sesstons Fudge of Rajshahye. in his letter 
No. 291, dated the 8th instant, 


A charge of trespass against persons in possession 
of land decreed to another, whether notice of the 
decree has been given to the alleged trespassers or not, 
is not necessarily “‘ frivolous, vexatious, and false,” 


On the facts recorded, and on the finding 
come to by the Joint-Magistrate, we do not 
gather that the lands, in regard to which, the 
case occurred, were other than a part cf the 
lands duly awarded to Anundo Mohun Mittra 
by a decree of the High Court, and duly 
delivered over to him in execution of decree. 
The Joint-Magistrate nowhere says that 
any encroachment had been made by Anundo 
Mittra on other lands of the defendant, and 
over and above the lands awarded by the ` 
civil decree. In this state of things, what 
the Joint-Magistrate says about some notice 
being due to the defendant on the part of 

|the person successful in the Civil Court is 
irrefevant. This being so, the defendants 
are shewn to have trespassed on lands 
awaided by adecree to the employer of the 
plaintiff Nawa Mundul, and o have given 
a foundation for the PR pes and, though 
the proceedings of the defendants do not 
appear to have been characterized by any 
violence or extravagance, there is, on the 
other hand, nothing whatever td justify the 
Joint-Magistrate in terming the complaint 
“ frivolous, vexatious, and false,’’ and still less 
to warrant his inflicting a fine of 25 rupees. 
We, therefore, hold that &he complaint of 
Nawai had quite groundseshfficient to war- 
rant its institution, and that the imposition 
of a fine was unwarranted and illegal, and we 
hereby rem the same. We observe that 
this reference has not been submitted in the 
form prescribed by Circular Order No. 18 of 


> rs5th July 1863, 
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The 21st June 1865. | The 21st June 1865. , 
| Fa 
Present: | e SE 
The Hon’ble G. Loch and W, S. Seton-Karr, 
The Hon’ble G. Loch and W. S. Seton-Karr, | Judges. i 
Judges, No Recognizances (from persons acquitted). 


MN 


Contempt of lawful authority of public servant— Queen versus Anund Chunder Chucker- 
Mock bidding for lease of Ferry sold by Ma- butty and Hur Chunder Chuckerbutty. 


ristrate. A 
Recognizances are not necessary from persons ac- 


quitted by the Sessions Judge. 


ueen versus Reaz 
Que eazooddeen and others Two references have been made by the 


Sessions Judge of Backergunge under sec- 
Reference made by the Sessions Fudge of\ ` Judg tion R Ser he Gite 
Tipperah, under section 434 of Act| * Hur Chunder Chuck- Criminal Procedure re- 


XXV. . d butt d A d . : 
HAV, of 1861, oud Circular “Order | eat AER eta)” gardingthepartiesnoted 


inthemargin,* who were 

r aa 3 er sertenced toa fine of Rupees 1,coo for the 
ELE contempt, under section 185 | offence specified in section 155 of the Indian 
public auction by the Magistrate, and failing to complete | Penal Code, and were further bound down in 
the sale. | recognizances of Rupees 1,000 to keep the 
Soe A ' peace for one year. As the parties have been 

Tue parties in this case have been acquitted by the Sessions Judge, the charge 
punished under section 185 of the Indian Pe- against them not being proved, we concur 
nal Code, which enacts that a party bidding at | with him in thinking that there are no 
a sale of property, held by lawful authority; grounds for requiring these recognizances, 
of a public servant, and not intending to and, under the provisions of section 404 
perform the obligations under which he lays | of the Code of Criminal Procedure, we reverse 
! 


e d such bidding, shall be punish- | the order of the Magistrate requiring them. 
ed, &C., ÅC. e 


The parties bid for the lease of a ferry | 
sold atepublic auction by the Magistrate, and | 
failed to complete the sale, The Magistrate Present : 
tightly or wrongly found, On the evidence, 
that they had done so in the hope of ob- | The Hon’ble G. Loch and WD. Seton-Karr, 
taining the lease on a re-sale at a lower rate, | Judges. 
and fined them Rupees 10 each. The Ses- | District Municipal Act—Levy of fines by Joint- 
sions Judge thinks that the law doesenot, Magistrate—Record of proceedings—Obstruc- 
contemplate a sale of this kind, but only | tions—Not keeping ground clean. 


a sale of corporeal property, for so we gather | Reference made by the Sessions Fudge of 
from his letter. . But to answer the question; 4), 2 g-Pergunnahs under section 434 of 
put by him, it is necessary t look to the | Act XXV. of 1861, and Circular Order 


object of this Cwapter’ of the Penal Code, | No. EE EE th ¥uly 1869, 
which is headed *‘Contempts of the Lawful ; 0. 18, dated the 15th July 1563 


- . sn | A Joint-Magistrate, though Vice-Chairman of a 
Authority of Public Servants. | Municipal Committee, can impose fines under Act 


age IV. of 1864, B. C. 
Now, we think, a party can equally show | The A Magistrate should make a record of his 


contempt by bidding for the lease of a ferry proceedings before passing sentegce. 
put up to public auction by a Magistrate The obstruction of aedrain by a tree blown down 
h by bidding f es >| by the Cyclone is not an obstruction within the meaning 
as he can by bidding for any corporeal pro- | ot section 57 of that Act. 7 e 
perty, not intending to perform the obliga-| The owner of ground is answerable under section 67, 
tions under which®he lays himself by such | whether his ground was made dirty by himself or 
bidding. lt is his intention at the time ` 27°%he- 
of bidding, and not the nature of the thing; Tsx District Municipal Act is silent as 
to be sold, which constitutesethe offence. | to the authority by whome fines under the 
We think, therefore, that, if the intention! Act are to be imposed; but we think (ere 
were proved, the Magistrate’s order, under | can be no doubt Dat the Magistrate is the 


section 185, was correct, i proper authority, and, therefore, the Joint- 


The 21st June 1865. 
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34 Criminal 
Magistrate, though Vice-Chairman of the 
Municipal Committee, is competent to impose 
fines on charges being brought and proved 
before him. We agree with the Sessions 
Judge that the Joint Magistrate should make 
a record of his proceedings, taking down in 
writing the statement of the party charged, 
and, when necessary, the evidence against 
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issuing a proclamation; but the party, on suing to 
recover his property, may prove by evidence that he 
had nət absconded. e 

Before a Magistrate proceeds to declare attached 
property forfeited, he should take evidence to prove 
compliance with the formalities laid down by law with 
regard to proclamation. 


In this case two objections are taken :—zs/, 


that the offence with whiclf tne petitioner is 


and for the accused; but if, on visiting a | charged being punishable: only with fine 
locality, the Joint-Magistrate has ocular de-! commutable, under section 69 of the Indian 


monstration that an offence has been com- 
mitted, we think it would be sufficient for 


him to know and to record what the party , 


charged with the offence had to say, and then 


proceed to pass sentence. 
With regard tothe fine imposed by the Joint- 





Penal Code, to imprisonment not under any 
Circumstances exceeding six months, the 
Magistrate acted contrary to law in proceed- 
ing against him under the provisions of 
Chapter XLV. instead of Chapter XV. of the 
Code of Criminal Procedure; 2z#dly, that the 


Magistrate, under section 57 of Act ILI. of; petitioner did not attempt to evade process, 
1864, Bengal Legislature, we think the Joint-| and the issue of the proclamation under 
-Magistrate’s order illegal, as the tree which | section 183 has not been made in the man- 


obstructed the drain was blown down by the; 


Cyclone, whereas the section quoted refers 


to some obstruction raised purposely by a 
It is questionable whether the Mu- : 


party. l 
nicipal Committee were not bound to te 
move this obstruction at their own cost. 


ner required by law. 

The petitioner is charged under sections 
154 and 155 of the Penal Code, and a war- 
rant was issued by the Joint-Magistrate on 
sth September for his apprehension. The 


lf | return of the Inspector of Police was to the 


the party wished to retain the wood, hej effect that the petitioner was then at Bur- 
would be bound to remove it after due notice, | risaul, and he requested instructions whether 


and, if he failed to do so, the Committee might 
do so, 

We remit this fine. 

We think the Joint-Magistrate was right 
as regards his orders under section 67 of the 
Act. It is no valid excuse for a man, who 





the warrant should be sent there to be 
served.: On 5th September the Joint-Magis- 


i trate issued a proclamation ginder the provi- 
| sions of section 183 of the Code of Criminal 


Procedure, and at the same time directed 


the attachment of the petitioner's -property, . 


is bound by law to keep his ground clean, to : which, on the 12th October, the. Joint, Ma, 


say: “I did not make it dirty, but somebody 
else did.” 


The 24th June 1865. 
Present: 


The Hon’ble G. Loch and W.S. Seton-Karr, 
Judges, 


ABsconding parties—Proclamation and attach- 
ment of property (not authorised for offences 
punishable with 6 months’ imprisoament)— 
Sections t83and 184, Criminal Procedure Code 

ü ; 


Queen versus Muddůn Mohun Podar. . 


Appeal against the order of the Sessions 
Judge of Backergunge, affirming that of 
the Foint-Magisirate, 


Sections 183 and 184, Criminal Procedure Code 
(proclamation and attachment of property of absconding 
paties), do not apply to offences punishable with 
imprisonment extending to six months only. 

There is no rule which requires a Magistrate to 


satisfy: himself that & party has absconded, before ' 





gistrate declared to be at the disposal of: 


Government, as the petitioner failed to ap- 
pear within the time limited in the procla- 


: mation. 


‘The first objection raised is one of law. The 


petitioner urges that the offence described in 


ı sections 154,155, and 156 of the Indian Penal 


Code is punishable with fine only commutable 
by section 67 ¢0 imprisonment for six months, 
if the fine exceed 1Co rugees; that for of- 
fences punishable by a Magistrate with im- 
prisonment for a period of more than six 
months, under Chapter XIV.*of the Code of 


| Criminal Procedure, the provisiorts of Chapter 


XII. for causing the attendance of the ac- 
cused are made appealable by section 249; 
but that the prov.sions of that Chapter are 
not extended -to offences punishable under 
Chapter XV. with imprigohment extending 
to six months. In such cases the usual 
course is, first a summons, and then a war- 
rant, or, shpuld the circumstances require 
i a Warrant is issued in the first instance; 
if the accused be not apprehended under 
the warrant, the only course to he taken 


ey 
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is for the Magistrate to re-issue it; but he. cedure, to prove by evidence that he had nof 
is not empowered, under the law, to take done so. ` 
further proceedings for catsing the attend-' Then, as regards the objection, that the 
ance of the accused, such as proclamation ' proclamation’was issued without due formali- 
and attachment, as the provisions of sec. ty, we observed that the law (section 183)«e- 
tions 183 and 184, Chapter XII., have not ' quires that “the proclamation shall be publicly 
been extended to casas triable under Chapter ' read in some conspicuous place of the town 
XV, though othes sections of that Chapter, or village in which such person usually re- 
to secure the attendance of witnesses, have sides, and shall beaffixed on some conspicuous 
been,—the Legislature showing by the mark- Í part of the ordinary place of abode of such 
ed omission that it did not intend to extend! person, or on some conspicuous place of such 
the provisions of sections 183 and 184 to ' town or village,” and that “a copy of the pro- 
offences punishable with imprisonment up! clamation shali also be affixed on some con- 
to six months, ‘ ‘spicuous part of the Court-house of the 
“It has already been ruled by the Court,ona Magistrate.” The law has laid down the 
reference made by the Judge of Bhaugulpore, ' above rules as necessary formalities for the 
noted in the margin, ‘ due issue of a proclamation; and before the 
High Court to Judge that the provisions of ' Magistrate proceeds to declare attached pro- 
Ee 28th April sections 183 and 184° peny to be at the disposal of Government, he 
do not extend to cases! should take evidence to prove that these 
triable by a Magis:rate under Chapter XV. of ` formalities have been duly complied with. 
the Code of Criminal Procedure, and it ap- The return of a police-officer, though suffici- 
pears to us that’ the Legislature purposely ent to enable the Magistrate to do certain 
made the omission, considering that for cases ' acts, is, we think, insufficient to authorize 
falling under this Chapter, which are gener- his inflicting a heavy penalty on the accused ; 
ally of a petty nature, and where the usual for such, no doubt, is the forfeiture of proper- 
course of obtaining the attendance of the, ty, and, therefore, the fact of the issue of 
accused is by summons, it was enough to! the proclamation with all formalities should 
enforce that attendance by the further pro-: be proved like any other fact: for the object 
cess of a warranf, and ordinarily the issue | ofthe proclamation being to inform the ac- 
of a warrant is sufficient for that purpose, ' cused that his attendance is required; the 
As, therefore, the offence with which the | object of these formalities is to ensure a due 
petitioner is charged is punishable by fine ` proclamation of that proclamation, so that 
commulable to imprisonment extending to: the accused may not be able to say that 
six months, we think the provisions are not ' neither he nor any of his people were 
applicable to this case, and all proceedings j aware that his attendance was required by 
taken under them must be quashed. .|the Magistrate. In this case, however, the 
It is urged, further, that, looking at the | petitioner admits that he was aware of the 
return made by the police-oflicer, it is clear ' issue of a warrant, and applied to the Ma- 
that there was no attempt, on ‘the pam of | gistrate to appear by agent before the period 
the petitioner, to abscond. Both the Ma- | entered in the proclamation had expired, and 
gistrate and Sessions Judge have found, as a lin time to admit of his appearing in per- 
fact, from the evidence and the acts of the | son when that application was rejected, so 
petitioner, that he did endeavour to abscond, ; that he could not plead ignorance; and, had 
Though the police-officer’s return is made in! this been a case to which the provisions of 
language which might lead to the supposi- | sections 183 and 184 were applicable, we 
tion that the petitioner had gone to Burri- | should have rejected the appeal. As it 
saul in the ordinary course of his business, ' is, we must reverse the orders of both the 
yet, if the Magistrate were satisfied that he | lower Coutts. 





‘intended to abscond to avoid the service ae” 

of the warrant, be bad authority to issue the | The 26th June 186s. i 
proclamation, if (ës had been a case in which | Pei: = es 
such procedure tvere authorized by law. The | ; ' 

law does not lay down any rule which a i The Hon'ble a an Geh W. S. Seton- 


Magistrate must take to satisfy himself that D DEE 
a party is absconding before issuing a pro- Witnesses for the defenge (examination of). 
clamation; but, of course, it is open to the | Referred under section 434 of Act XXV. 
party suing to recover his property, under; of 1861, and Circular Order Aa, 18, 
section 185 of the Code of Criminal Pro-! dated the 15th July 1863. $ 


de 
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An accused person is entitled to have the witnesses, 
named in his defence, examined. 


= Queen versus Abdool Setar, | The 26th June 1865. 
| 
| * Present: S 


Reap a reference from the Sessions Judge | ZEN | 
of Hooghly, dated 19th instant. The Hon’ble EE W. S. Beton, 


We entirely concur with the view taken 
of this case by the Sessions Judge. Tne: 
accused in the case of the Queen versus, 
Abdool Setar is clearly entitled to have the: 
witnesses (whom, we observe, he distinctly , 
named in his defence) examined. 

The provisions of Circular Order No. 18 
of the Sr December 1861 do not apply to | Referred under sections 347 and 435 of the 
this case. The present case was not one] Code of Criminal Procedure. 
necessarily triable in the Sessions Court, and I ; D 
the accused had, therefore, no opportunity of |, Z%e,Uenuty Ara: did not act illegally in dis- 
citing witnesses at a later stage of the case on the day fixed. 
and before a higher tribunal. The order and ' 
sentence passed by the Deputy Magistfate In this case we concur with the Sessions 
is annulled. The records of the case must Judge that section 180 of the Criminal Pro- 
be returned with directions that the witnesses | cedure Code does not apply. 
for the[defence of the accused be examined, 
and a proper order passed. 


Dismissal of case by Deputy Magistrate 
for default. 


Queen versus Chundrai Sikdar and others. 


The Deputy Magistrate did dismiss the 
case, because there was no ground for pro- 
— ceeding with it. The section under which 

i . the case was dismissed, because the com- 
The 26th June 1865. | plainant did not appear with his witnesses 





Present: on the day appointed, appears to be section 
259; and there can be little doubt that, under 
The Hon'ble F. B. Kemp, judge. the strict letter of the bas the Deputy Ma- 


, gistrate was justified in dismissing the case 
under that section when the complainant 
Queen versus Junghoo Khan and Tussuduk ` was not present, though there had been no 

Hossein. | question, till then, of the appearance of the 
‘accused, 


Theft in dwelling-house, &c.—Whipping. 


Committed by the Asststant Magistrate, and 
tried by the Sessions Fudge of Patna, on L We think that the Deputy Magistrate 
a charge of “ theft.” — ' would have exercised a sounder discretion 
Whipping may be substituted for any other punish- had he waited a short umne to see if the 

ment for the offence of theft in a dwelling-house, &c. | Witifesses would appear, or if he had not dis- 

, missed the case until the close of the day; 


Turs trial was conducted with a jury. ! but, looking to the statement of the complain- 
The petition of appeal raises no point of ` ant it does not seem that the charge was of an 
law. | aggravated nature, or that any great violence 


The conviction and sentence appear to be | had been exercised on the @omplainant. 
legal, and, under all the circumstances, the 


punishment awarded is not too severe. The, Had the charges been of a kind exclusive- 
appellants were convicted of seven distinct. ly triable by the Court of Session, the Ses- 
offences under section 380 of the Indian Pe- | sions Judge might himself have dealt with 
nal Code. The mfliction of stripes under the | the case under section 435 of the Criminal 
provisions of section 2, Act VI. of 1864, in | Procedure Code. The offences charged were 
lieu of any other punishment, is legal for an ; not necessarily triable at fhe Sessions. But 
offence defined by section 380 of the Indian! charges under either settiog 342 or 347 of 
Penal Code, It was not an additional punish- | the Penal Code are triable*by the Magistrate, 
ment. , and, under all the circumstances, we do not 

The appeals are rgjected. | think that anything more need be done. The 

The Sessions” Judge should have sent a Sessions Judge should furnish the Deputy 
copy of his charge to the jury with the peti- Magistrate with a copy of our opinion for 
tian of appeal. ‘ e ' his guidance in future. 


Criminal 


The 27th June 1865, 
Present :. 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges, 


Abetment—Issue of false certificate of 
Summons. 


1865.] 





Queen versus Hissamuddeen. 


Committed by the Magistrate of Bancoorah, 
and tried by the Sessions Fudge of West 
Burdwan, on a charge of abetment of assu- 
ing a certificate required by law to be 
given, knowing tt to be false on a material 


point, 


Abetment of the issue of a false certificate of sum- 
mons. ‘Although there was no chowkeedar in the 
village of the name appearing on the receipt acknow- 
ledging due service, the prisoner was acquitted in the 
absence of proof of guilty knowledge or belief, it being 
probable that he (an utter stranger in the village) was 
deceived by the villagers. 

Turis is a novel case, and, as such, I have 
very carefully perused the whole of the 
proceedings in the original vernacular. 

The prisoner is a peadah of the Bancoo- 
rah Collectorate. It appears that he had 
held that office for six or seven months 
prior to the present trial. The facts of 
the case appear to be briefly as fellows 
One Motee Loll Roy brought a suit for ar- 
rears of rentefor the years 1268, 1269, and 
1270, amounting to Rupees 117-10-18-1, 
against Gopal Pari and Rooplall Pari, The 
issues raised in the suit upon the pleadings 
. were: J’irs/—Is the jumma of the defendants 
payable in sicca or Company’s rupees? Se- 
condly—tIs the arrear or any portion of it 
due or not? The Assistant Collector dis- 
missed the suit, holding that the jumma 
was payable in Company’s rupees, and at 
the arrears were not due; special damages 
were awarded to the defendants: under the 
provisions of Act VI. of 1862. In appeal 
the decision of the Assistant Collector was 
affirmed. T 

It appears that, in the answer of one of 
the defendants,.or Rooplall Pari, before the 
Assistant Collector, the said party averred 
that the summons had not been served upon 
him personally, or affixed to the door of his 
house, and that he should have known no- 
thing of the suitgnad he not casually heard 
of its institutiom., He further alleged that 
there was no such chowkeedar in the village 
in which he resided as Modoo Mytee, whose 
name appears as a witness on the receipt, 
acknowledging the due service "ot the sum- 
mons, the chowkeedar of the village being 
one Seeboo Dome. 
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Upon this the Assistant Collector held Zeg : 


proceeding, and made over the prisoner, the 
peadah Hissamuddeen, to the Magistrate. 

The Magistrate, Mr. Wells, after taking 
the answer of the peadah, and evidence “to 
the fact that there was no chowkeedar by 
name Modoo Mytee, committed the prisoner 
to take his trial on the following charge 
before the Sessions Judge :—“ With vo- 
luntarily causing the Nazir of Bancoorah 
Collectorate to sign or issue a certificate re- 
quired by ‘section 46 of Act X. of 1859, 
knowing that such certificate was false in a 
material point; and that he has thereby com- 
mitted an offence punishable under section 197 
of the Indian Penal Code, and has committed 
an offence punishable (sic 7 orig.) under 
section 109 of the Indian Penal Code 
within the cognizance of the Court of Ses- 
sion.” 

As the Magistrate’s grounds for committing 
the prisoner are very brief, I extract them : 

“ There can be no question, I think, that 
the accused never visited the village or 
served the process, which he gave the Nazir 
to understand he had duly executed.” 


The Sessions Judge, Mr. W. T. Tucker, 
found that the offence established against 
the prisoner was— 

o Abetment of the issuing of a certificate 
required by law to be given, knowing such 
certificate to be false in a material point.” 

The sentence passed is one year’s rigor- 
ous imprisonment. 

The gist of the offence in this instance is 
clearly the intention of the prisoner. The 
question is, did the prisoner know or believe 
that the certificate of service of summons 
which he filed was false in a material point? 
I think that the prisoner is entitled to an 
acquittal. It is not disputed that he was an 
utter stranger in the village in which the 
parties to the Act X. suits resided. It is 
also clear that he is a peadah of some few 
months’ standing, knowing nothing of the 
parties; he goes to the village, the house of the 
defendant in the Act X. suit is pointed out to 
him by the plaintiff—a house said to be the 
residence of the defendant. The defendant 
is not found at home; the prisoner affixes 
the summons to the principal door of the 
homestead, and gets a receipt signed by a 
party styling himself chowkeedar. It may 
be that there is no chowkeedar in the vil- 
lage of the name of Magoo Mytee, but that 
there is a Modoo is admitted. Nothing is, 
therefore, more probable than that the peadah, 


| the prisoner, was told by somebody on 


66, 
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S chal of the plaintiff, who wished to have 


the suit tried ex parte, that the witness Modoo 
.was a chowkeedar. Not being able to satisfy 
myself of the guilty knowledge or belief 
oh the prisoner, I would acquit him. The 
papers must be submitted to my colleague, 
Mr. Justice Seton-Karr. 

Seron- Karr, F—It seems very remark- 
able that, after all the alleged non-ser- 
vice of the summons, the defendants in-the 
rent-case did appear, and did answer the 
plaintiff's claim. 

I distrust the statement that the sum- 
mons was never served, and that they only 
heard by chance of the rent-case. Now, the 
stątement is the sole foundation for the trial 
and eventual conviction of the peon for abet- 
ment of the issue of a false certificate. 

I think the peon’s sto:y consistent and 
probable, and at any rate this is a case in 
which he is fully entitled to any reasonable 
doubts; my own belief is, that he served the 
summons which he had no interest in not 
serving, and was deceived by the villagers, 
who gave him false names. The prisoner is 
released, 


The 29th June 1865, 
Present : 
The Hon’ble F. A. Glover, Fudge. 


Records of previous convictions (to be putin at 
close of trial). 





Queen versus Shiboo Mundle. 


Commitied by the Deputy Magistrate of 
Burdwan, and tried by the Sessions Fudge 
of West Burdwan, for theft, Ec, 


Records of previous convictions should not be put in 
until the close of the trial, as they can only be used 
after conviction in determining the measure of punish- 
ment. 


Tuis is a clear case. The prisoner was 
_caught making off with the stolen bullocks, 
and, on being questioned about them, made 
his escape, leaving the animals behind him; 
he was followed, and again questioned, but 
again he contrived to make off. His de- 
. fence is enmity a plea,not in the least estab- 
lished. Against him is the abundantly proved 
‘fact? that he was found making off with the 
bullocks, which had been stolen some days 
previous, and that he not only refused to 
give any account of the animals, but ran off 
directly he was questioned. 

„He appears to have been once before im- 
prisoned for cattle-stealing. I see no reason, 
therefore, to interfere with the conviction 


under section 411 of the Penal Code, and 
reject the appeal. 

I remark, howèver, fór the Sessions Judge’s 
future guidance, that records of previous 
convictions should not be put in until the 
trial is concluded. The previous conviction 
of the prisoner for cattle-stealing could 
have been no proof against him in the pre- 
sent case, and could oaly have been used 
after conviction in determining the measure 
of punishment. 


The 4th July 1865. 
Present: 
The Hon’ble C. Steer, Fudge. 
Destruction of a valuable security— Tear- 
ing a pottah. ; 
Queen versus Nittar Mundle. 


Committed by the Fotnt-Magistrate, and 
tried by the Sessions Fudge of Midna- 
pore, on a charge of defacing a document 
purporting to be a valuable security, 
under section 477 of the Indian Penal 
Code. 


The tearing up of a pottah is the destruction of a valu- 
able security within the meaning of section 477 of the 
Penal Code. 

Tue evidence establishes that the prisoner 
took and tore up a pottah,eand that is a do- 
cument which is a valuable gecurity. The 
conviction and sentence under section 477 


is legal, and there is no ground,for the 

appeal, 

The 6th July 1865. 
Present : 

The Hon’ble F. D Kemp, E, Jackson, and 
= F. A. Glover, Fudges. 
Murder—Culpable Homicide not amounting 

to Murder. 


Queen versus Beria Bazikur and another. 


Committed by the Ass&lant Magistrate, 
and tried by the Sessions Fudge of Rung- 
pore, on a charge of Culpable Homicide, 
under section 304 of the Igdian Penal 
Code. 


The Sessions Judge, having found the prisoners guilty 
of stiiking the deceased with the knowledge that the 
act was likely to cause death—in other words, guilty 
of murder—convicted and pupisMed them for culpable 
homicide not amounting to mugder, Case remanded 
for a new trial (Fackson, F., dissenting). 

Glover, 7.—THE Sessions Judge has con- 
victed the prisoners of culpable homicide 
not amountihg to murder, under section 304 
of the Penal Code, and has sentenced them 


to five years’ rigorous imprisonment. 
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This conviction is opposed to the evidence 
and to the Sessions Judge’s own summing 
up. He finds the prisoners guilty of strik- 
ing the deceased with “the knowledge that 
the act was likely to cause death.” This is 
specially the meaning of Clause. 4 of section 
300 of the Penal: Code, and, under that sec- 
tion, the crime held by the Sessions Judge to 
be proved against the prisoners is not cul- 
pable homicide not amounting to murder, but 
murder itself. 

It has already been ruled by this Court in 
the case of Jobur Mahomed and another, 
dated 28th December 1864, that, where a con- 
viction is, from the Sessions Judge’s own 
showing, erroneous in law, the case should be 
remanded with directions to record a legal 
finding on the evidence, and to pass sentence 
Im accordance therewith; as this Court, al- 
though empowered by section 419 of the 
Code of Criminal Procedure to alter the 
finding and sentence of the Sessions Judge, 
could not impose the lightest of the punish- 
ments allowed by law for the crime of which 
the prisoners had been really convicted with- 
out enhancing that already imposed. 

Following this precedent, I think that this 
case should be sent back to the lower Court, 
with directions to come toa legal finding 
on the evidence which the Judge admits to be 
trustworthy, and to pass such a sentence as. 
the law directs. In the present case, the 
prisoners have been found guilty of murder, 
although the conviction and punishment have 
been for culpable homicide not amounting 
to murder, 

Fackson, F.—IJ would not remand this 
case. There was an altercation between the 
prisoners and the villagers. The prisoners’ 
Witnesses say that, as they were passing along 
the road (a large encampment of women and 
cattle), the cattle strayed with the villagers 
into the villagers’ field. The villagers state 
that the prisoners and their women went into 
the field to eat the sugar-cane, and that, in 
the dispute which ensued consequently, the 
prisoners struck the blows, one of which 
caused the, death of one of the villagers. 
The Civil Surgeon’s evidence proves that 
only two blows were struck, but that one of 
them was very severe, penetrating to the 
brain, and fractuging the skull. It does not 

appear in evidence’ which of the prisoners 
struck this blow, and the witnesses all de- 
pose that it was a blow with a Jaffee, and not 
with any cutting instrument. There is no 
proof that the prisoners receive any provo- 
cation before they assaulted the villager 
who was killed. The villagers will not 
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mention that circumstance, and the prisoners” e 


deny that they killed the man, or had any 
dispute with him personally. But, looking 
to all the circumstances that there were only 
four men belonging to the prisoner’s pamy, 
and a very large number of women and cattle, 
I doubt if the prisoners would have attacked 
the villagers unless they had been provoked 
insome way. Had the Sessions Judge made 
a more careful examination of the prisoners’ 
witnesses, I feel certain this would have been 
elicited. 


However this may be, I am not satisfied 
that the prisoners who struck the blow 
either intended to cause death, or struck it 
with the intention of causing such bodily 
injury as was likely to cause death. 


We must look to all the circumstances of 
the tase to see what the prisoner’s intention 


was, and there is no evidence whatever upon. 


which it is satisfactorily proved to my mind 
that the prisoners in any way intended to 
cause death or bodily injury sufficient to cause 
death. But the prisoner, who struck the 
blow which killed the villager, must have 
known that a blow on the head with a Ja/tee 
was likely to cause death ; and as he chose to 
run the risk of inflicting this blow, he com- 
mitted the offence of culpable homicide, and 
his companion, who was present abetting in 
the assault, committed the same offence. As 
it is not certain which prisoner “inflicted the 
blow which caused death, I would reduce 
the sentence of three years’ imprisonment. It 
does not appear to me to bea case calling 
for severe punishment, 


Kemp, ¥.—Ilentirely concur with Mr, Jus- 
tice Glover. This appears to me to be 
a very bad case. The two prisoners, who 
belong to a wandering tribe, gipsies, entered 
a sugar-cane field for the purpose of plunder- 
ing it. The villagers, and amongst them 
the deceased, naturally remonstrated. The 
prisoners then and there set upon the villagers, 
and killed the deceased ; his skull was frac- 
tured. The Sessions Judge, Mr. Fowle, in 
his remgrks, observes “ that the Court cannot 
but look upon such violent use of a heavy 
weapon like a bamboo in an§ other light than 
an act done with the knowledge that it was 
likely to cause death.” J cannot under$tand 
how the Sessions Judge could convict of any 
offence short of murder, when he was of 
opinion that the act done was so imminent- 


ly dangerous that the knowledge that it was ` 


likely to cause death must be inferred. (ee 
Explanation, section 300 of the Indian Penal 
Code.) g 


de 
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` My learned colleague,* Mr. Justice Glover, Now, in the present case, the Sessions 


proposes to send back the case in order that ` Judge has gone simply _on the want of pre- 
- the Judge may come to a legal finding. meditation, adding, curiously enough, the re- 
I would, acting as a Court of Revision, mark that the deceased gave the prisoners no 
unger section 405, order a new trial. The provocation. It is proved beyond question, 
prisoners have not pleaded to the graver| by the medical evidence, that the injuries 
charge of murder; the charge must, there- ‘inflicted on the deceased were of a most des- 
fore, be remanded, and the provisions of sec- | perate nature ; the bones ef the skull were 
tions 244, 245, 246, and 247 of the Code of ; driven into the brain, and the weapons used 
Criminal Procedure carefully attended to. ` were heavy bamboo banghy sticks, weighing 
After recording the pleas of the prisoners, ‘nearly 5 lbs. a piece. The nature of the in- 
the Judge will pass a legal sentence. | juries shows, conclusively, that the persons 
Glover, #.—After reading the remarks of, inflicting them must have, at the least, known 
Mr. Justice Kemp, I concur with him in | that they were likely to cause death; and 
remanding the case for a new trial. i all consequences must be presumed against 
‘men who beat another's skull into number- 
i less pieces with weapons that might naturally 
ı be expected to produce such a result. 


The crime, as proved by the evidence, ap- 
The Hon’ble F. B. Kemp and F. A. Glover, ; pears to be nothing short of murder under 





The 7th July 1865. 
Present: r 


Judges. ' section 300 of the Penal Code; and as the 
Murder—Culpable homicide not amounting | Judge has convicted of the lesser offence 
to Murder. i under section 304 on a mistake of law, I 
rE think that the case should be sent back for 

SE EE , him to come to a legal finding. 


Committed by the Magistrate, and tried by: oe Court, ER Court oe cani 
the Sessions Fudge of Sylhet on a@|Snbance any Sentence, and, theretore, 6: 
SE | though I could alter the conviction for cul- 
aE PN P i , pable homicide not amounting to murder to 
crite (a aeaier to culpable homicide not amounting j Murder itself, I could not Mterfere with the 
to murder. sentence, or pass either of the only sentences 
Glover, 7.—TuE evidence in this case has | allowed by law. I think, therefore, that the 
been recorded by the Sessions Judge im a! Judge should be directed to find onethe evi- 
very meagre and unsatisfactory way ; and = dence whether the killing was done with 
had the matter been one of any difficulty, I the knowledge or likelihood that it would f 
should have felt obliged to remand the case Cause death ; if he finds it so, and that none } 
for a more complete enquiry. ‘There can be ` OË the exceptions apply, he should convict 
no doubt, however, that the deceased met : the prisoners of murder, and pass sentence 
with his death at the hands of the prisoners, | either of death or of transportation for life. 
and the only point for consideration is, of The papers must be laid before another 
what degree of homicide the prisoners are | Judge. 


guilty. Kemp, Jel quite concur with Mr. Justice 


The Sessions Judge has convicted them Glover, that the evidence ig amply suficient 
under section 304 of the Penal Code, on the: 4, sustain a conviction of “murder.” 


sound that the killing was not premeditat- : , 
ed ; but in this he ag commited an errorof ` The cranium of the deceased was com- 
law. The Penal Code nowhere makes pre- ; pletely smashed, and several” pieces of bones 
meditation a necessary concomitant to mur- . Were buried in the substance of the brain. 
der. Whatever the motive may be, or whe- The Medical Officer, in answer to a question 

. ther or not any motive whatsoever be dis. 5 to the probable number of blows inflicted, 
“coverable, the sole point for enquiry is, whether , replied df The leer S was mass of 
the person inflicting the injury did so with ` bruises ; it 1s impossible fp say how many 
the knowledge that it would cause death, or “blows were given. , 
that it was likely to have that effect; if he It is in evidence that the deceased remon- 
acted with that knowledge, the crime, unless' strated with the three prisoners, because 
specifically exemp'ed, comes under none of they cut a crop belonging to him. The pri- 
the exceptions, and is culpable homicide under ; Soners, a father and his two sons, then 
section 300, in other words “ murder.” ‘and there, set upon the deceased, and beat 
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him with heavy sticks in a cruel manner. | his meal is not ready, in such manner as 6 
It may be that the act was not premeditated, | cause her death by rupture of the spleen. 

and this fact may, doubtless, be taken into! The jury, on the evidence which is clearly 
consideration in awarding punishment; but | explained by the Sessions Judge, ignored 
the absence of premeditation will not reduce | the graver charges, and found that theepri- 
the crime from murder to culpable homicide | soner was guilty of grievous hurt; similar 
not amounting to murder. findings and convictions have been upheld 

Culpable homicide is murder, unless it In very similar cases by the High Court. 
comes under some one of the exceptions laid | There is nothing, as it appears to me, 
down in the Penal Code. This case does | illegal or incorrect in such a finding on the 
not come under any of the exceptions. ‘The | evidence as reported; and certainly there 
prisoners, without any provocation, the | cannot be the slightest ground for any miti- 
Sessions Judge admits, used heavy sticks— | gation of the moderate punishment inflicted. 
all the blows were aimed at the head of the| I reject the appeal. 
deceased, whose skull was literally smashed 
to pieces; the prisoners must have known 
that their acts were so imminently dangerous 
that they must, in all probability, have caused 
death or such bodily injury as was likely to | eThe Hon’ble W. S. Seton-Karr and G. 
cause death; they are, therefore, clearly guilty ; Campbell, ¥udges. 
of murder, and nothing short of murder. , 

As a Court of Revision, I would order a | ee ee rg SR He raer 
new trial. ‘The prisoners were charged with | ra oE aron ere E Ass abis. E 
culpable homicide not amountin, to murder, | e 
and they have not pleaded to n` graver , Queen versus. Mitto Sing, Ghoghan Sing, 
charge. The Sessions Judge must amend Nilkunt Sing, Begum Sing, Nuck Ched 
the charge under section 244 of the Code of | Sing, Moorut Sing, Sheho Seehoy Sing, 
Criminal Procedure. Tne trial may be im-| Beda Sing, Kerut Sing, Gheema Sing, and 
mediately proceeded with, unless the Ses- | Jhumun Sing. 


sions Judge be pf opinion that the agcused | Committed by the Deputy Magistrate, and 


persons wilh be prejudiced in their defence | tried by the Sessions Fudge of Patna, 
by so doing ; in that case, the Sessions Judge ly e Ge SE 
will proceed under section 246 of the Code, | n an alray respecting and one ot the aggressive 


d party was killed. The prisoners, who were exercisin 
The accused may be permitted to re-call and | the right of private defence of property, were SC 


examine any witnesses for the prosecution, | by the jury of culpable homicide, but convicted of 


: rioting. HELD that the prisoners, not being legally 
Wë may have been examined on the first | guilty of culpable homicide, were not legally guilty of 
trial. 


On the completion of the- trial, the | any other offence coupled with rioting, and, not being 
Sessions Judge will pass a legal sentence. | rioters, or members of an unlawful assembly, could 
Glover, #—After reading the remarks claim the benefit of section 104, Penal Code. 
3 8 
of Mr, Justice Kemp, I concur in or@ering | 
a new trial, 





The rh July 1865. 
Present ; 





Campbell, f.—Tuts case arises out of an 
affray respecting lands between two parties of 
armed Rajpoot villagers in a village in Behar. 

One of the party opposite to that of the 
prisoners was killed, and certain persons 
(Shunkar Sing and others) have already been 
convicted of culpable homicide, and sentenced 
i to one year’s imprisonment ; it being the opi- 
convicted of lesser offence. nion of this Court (by whom Ce 

Queen versus Satoo Sheikh. was mitigated) that, under the circumstances 
Committed by the Assistant Magistrate of | £ aggression by the othef party, the offence 
Bongong, and tried by the Officiating | Was not of a deep dye. 





The roth July 1865. 
o Present: 
The Hon’ble W. S. Seton-Karr, Fudge. 


Prisoner charged with graver offence, but 


Sessions Judge of Nuddea.— Crime charged, 
culpable homigide amounting to murder. 


A jury may ignore the graver charges on which a 
prisoner is tried, and find him guilty of a lesser one on 
_the evidence. ; 

Tue appeal appears to be out of time. 
But this is one of those very common cases 


The present appellants, who are "of the 
same party as Shunkar Sing, have been put 
on their trial in the case now before the 
Court on charges of culpable homicide and 
rioting. It does not seem to be suggested’ 
that any of them struck the blow which 
caused deceased’s death (which evidence, 


in which a husband beats his wife, because ‘I think, attributes to some of the persons 
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. before convicted); but the case for the prose-| The charge of the Judge was in substance 
cution is that, as the actual perpetrator and | (as regards this point of law) es follows:— 
the present prisoners were banded together | ‘‘If you think (bar he prisoners’ party were 
for the commission of the offence, they are | the aggressors, then you must find all those 
liable for the results. The case was tried | who were present banded together for a com- 
by jurys The charge of the Judge shows | mon unlawful object, and of which homicide 
that he had gone into the case in a thorough | was the probable and actual result, guilty of 
and complete way, such as alone can fairly | culpable homicide. But if you think that the 
secure the best use of the jury system. If | opposite party were the aggressors, and that 
every case was as thoroughly sifted .by | the prisoners and others turned out armed and 
Judges, much advantage might be derived prepared to fight in defence of their property, 
from the use of juries. He has brought out| it cannot be said that the turning out of an 
the questions of facts proper to be left to ‘armed force of fifty men is a reasonable act 
the jury, and has, in good faith, left them en- ‘in exercise cf the right of private defence, 
tirely to the jury in a way which might and, in that case, you might convict them of 
serve as a model for such cases ; and, especi- ! the minor charge of riot only.” Acting appa- 
ally, he has addressed himself of that which: rently on this last suggestion, the jury con- 
I have before observed to be too frequently ' victed of riot, 
neglected. in affray cases, vrz., to find whigh 
party was the aggressor, and whether either ' Now, the question is not, whether there ‘was 
exercised wholly or to some degree a right }{a reasonable exercise of the right of private 
of private defence. To ascertain this, and "defence, but whether there was a lawful exer- 
to guide his judgment in regard to the seve- ise of that right. The law is this (sections 
rity of the sentence, he had, before taking the (og to 104 of the Penal Code), that in certain 
verdict of guilty or not guilty, put some spe- | circumstances (of which the mere defence of 
cific questions to the-jury. This practice | property against trespass is not one) the right 
is, I think, in such a case, worthy of all com- of private defence extends to causing death ; 
mendation. It is not expressly provided for | and that, in other cases, the right extends to 
in the Code of Criminal Procedure, but there : causing any harm short of death, subject in 
is nothing there inconsistent with such a| both cases to the general limitations of sec- 
practice; and, as l have had considerable | tion 99. Now. as in this case therawas no right 
practical experience of trial by jury in Eng- | to cause death in defence of the property, the 
land (though more in civil than in criminal | parties who killed the deceased are no doubt 
cases), I may add that the practice of putting , guilty of culpable homicide. I also think it 
specific questions to the jury is not uncom- | may well be that, if several parties band to- 
mon there. gether, and so act in defence of property that 

In this case, then, the jury substantially | the unlawful causing of death is a natural and 
find that the riot was “the result of the | probable result, and death is, in fact, so caused, 
deliberate collections of men by both parties;’’ | it would be very, dangerous to hold otherwise 
further, that the scene of the riot was Shun- | than®*that they are all responsible and guilty 
kar’s field, and that the opposite parties were | of culpable homicide of a low degree though 
the aggressors. (It seems that there had! it be. It may, therefore, be that, if the Judge 
been litigations between the parties about | had so charged the jury, the facts might have 
the field, and that Shunkar’s right and pos | been found such as to justify a verdict of - 
session had been legally decided in his favour.) | guilty of culpable homicid€ against the pri- 
Upon the facts, and the Judge’s charge, they | soners. Those who indulge in such an exces- 
acquitted the prisoners of culpable homi- | sive private defence do so at their own risk. 
cide, and convicted them of rioting. e ! But if no death actually is caused, then the 

The point urged by the appellant’s pleader ` right of private defence has not been exceed- 
is that, as the prisoners have been acquitted led. Are those banded for the defence guilty 

- of the culpable homicide, and the other party | of any crime? In this case the prisoners have 
are found to be the aggressors on the. field of | been acquitted of the culpablg homicide, which 

| 








their party, they were not members of any | places them in the same ppsition as if there 
unlawful assembly, but acted in self-defence, ; had been no culpable homicide. Can they be 
_and that on this point the Judge mis directed ` convicted of rioting, because there occurred a 
the jury. After hearing the pleader for the | culpable homicide of which they are not guilty? 
prisoners, and the Government pleader in, l think not. ° In fact, they have not (as the 
reply, I think that this objection can be | finding stands) exceeded the right of private 


- sustained, s | defence, 
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But are they guilty of unlawful assembly 
and rioting as a separate question? See the 
definition of Unlawful Assembly (section 
141). The object of the assembly must be one 
of those specified. It must be either to com- 
mit some act which would be an offence in- 
dependent of the assembly (and, as the only 
offence of this kind was the culpable homi- 
cide, the prisoners are found not guilty of 
assembling with that object), or it must be 
by criminal force to take or obtain possession 
of any property, or to enforce any right or 
supposed right. I think that the latter pro- 
vision applies to an active enforcement of a 
right not in possession, and not to the defence 
ot a right in possession. Therefore, I cannot 
see that the-mere assembling in defence 
of property is ‘an unlawful assembly, unless 
the persons assembling both intend to commit 
(or to run extreme risk of committing) and 
actually do commit culpable homicide. In 
short, my view is that, when parties in good 
faith act in defence of property, whether they 
be many or few, and whether they be all the 
actial-owners, or whether some of them be 
assembled at the request of the owner in 
possession of the property, they must be 
guilty of culpable homicide or of nothing. 
In this view | would quash the conviction as 
illegal,,and relegse the prisoners. The case 
must go befere another Judge, 


I would add that it has been suggested by 
the Government Vakeel that the sentence car- 
not be disturbed without sending for tl:e 
whole file ; whereas, I have before me onl; 
the charge to, and finding of, the jury in 
which the illegality is alleged to occur. I 
find no such provision in the Criminal Proce- 
dure Code, and the words in sectio% 419 
“ after perusing the proceedings of the Sudder 


` Court ” do not seem to me to necessitate tne 


perusal of the whole of the evidence, &c., 
when that is wholly immaterial on a point of 
law, but only these parts of the proceedings 
which are’material to the question at issue. 
To send for the remainder of the proceedings 
would, therefore, be a mere empty form. 


Seton-Karr, $—After consulting with 
Mr, Justice Campbell, I think it advisable 
to send for the record in this case. No other 
order is necessary at p.esent. 


Selon-Karr, 7 ¢—The papers have now been 
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forwarded, and after hearing the pleader for ` 


the appellants, and after calling on the Go- 
verament pieader to reply, I am clearly of 
opinion with Mr. Justice Campbell that the 
legal effect of the jury’s finding on the whole 
case must be that the prisoners do go free. 


— ; 
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To put the case’as concisely.as possible, 
the finding of the jury frees the prisoners 
from the charge of culpable homicide, and, as 
a necessary consequence, of rioting attended 
with culpable homicide. It is true thaf the 
jury found the prisoners guilty of rioting 
under section 147. But a comparison of 
the offence of rioting and of unlawful as- 
sembly, as defined in sections 146 and 14r 
of the Code, with the other facts found by 
the jury, completely cuts away this further 
ground from the prosecution. For the jury 
also find that the opposite party, and not the 
prisoners, were the aggressors ; and that the 
prisoners were assaulted on their own lands. 
Clearly, then, their object could never have 
been one of those contemplated in the 3rd, 
4th, and sth clauses of section 151. They 
were not, the jury practically find, either 
going to commit mischief or criminal tres- 
pass, or going to deprive any person of any 
property or right, or going to compel any 
one by criminal force to do what he ought 
not to do, or to omit to do what he ought, 
On the contrary, on the facts found as to the 
possession and ownership of the field, they 
were only exercising the right of private 
defence contemplated in section 104, without 
the aggravation which would have deprived 
them of the benefit of that section. The 
effect of the jury’s acquittal on the major 
charge of culpable homicide is to put the 
death of Shoobal out of the question as far 
as they are cuncerned ; and if they are not 
legally guilty of his death, then they are not 
legally guilty of any other offence which can 
be coupled with rioting; for none other is 
even urged against them, and, not being rioters 
or members of an unlawful assembly, they 
can thus claim the benent which was intended 
by section 104 for persons who exercise the 
right of private defence within certain limits. 
Those limits they are not found to have ex- 
ceeded. 

I do not lose sight of :he fact that, by law, 
an assembly which was, at first, lawful may 
become subsequently an unlawful assembly 
(section 141, Explanation).. But the prison- 
ers have been found not to have committed 
the extra act which would have converted 
their assembling for such a legal purpose as: 


the defence of their own property into an „e. 


illegal mob : to wit, either the death of Shoo- 
bal, or any other extra and unlawful act ; and, 
as to their numbers and any force used by. 
them, such as mere reptlling aggressions, the 
law, on the facts found, would protect them 
under section 104. 

The prisoners are released, 


Ze 
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The rh July 1865. The 11th July 1865. 
Preseni: . i Present : 
KL 
The Hon’ble F.-B. Kemp and W. S. Seton- | The Hon’ble F. sae te Eé S. Seton- Karr, 
Karr, Judges. EES. 
l Transportation — Substitution l of, for Im- 
Criminal Breach of Trust. prisonment. 


Queen versus Subdar Meeah, Constable Queen versus Tonooram Malee and others. 
H ` 


Committed by the Magistrate, and tried by 
Committed by the Assistant Commissioner,| the Sesstons Fudge of Backergunge, on a 
and tried by the Deputy Commissioner of | charge of theft in a building. 
Cachar.—Crime charged— Theft. t 
Transportation can only be substituted for imprison- 
A constable, who dishonestly misappropriates to ment when the offender is sentenced to at least 7 years’ 


own use the pay of his Thana Police entrusted to bim, ` | «mprisonment in one case. 
is guilty of criminal breach of trust. 


Kemp, f.—Tuese prisoners have been con- 


Seton-Karr, ~.—Tuts case is not so clear victed of theft in a building, section 380. 

as it might have been made in the Deputy 

Commissioner’s decision, though it is quite] There were three distinct cases of theft. 
clear on the evidence. | The prisoners were discovered by the police 
dividing the spoil. Much suspicious pro- 
perty, in addition to the properties which 
have been well identified by the three par- 
ties who were robbed, was found in the pos- 


It appears to me that the facts of this 
case, as disclosed by the evidence, prove the 
guilt of the prisoner beyond doubt or ques- 
tion. The prisoner, lawfully entrusted with | Session of some of the pri§oneys, and for 
the pay of the Thana Police, disappeared, which they could not honestly account. OF 
for six months, on his way to the thana ; | their guilt I entertain no doubt. 
and then, on arrest, told an improbable tale 
of the upsetting of a boat, whereby he only 
saved twenty rupees out of hundred and one, 
which twenty rupees he afterwards spent on 
himself. 


The only point requiring remark and re- 
vision is the illegality of the sentence of 
transportation. Under the terms of section 
eo of the Indian Penal Code, imprisonment 
con be corverted into transportation only 
in a gase in which the offender has been sen- 
tenced to at least seven years’. imprisonment. 
In the present instance, though some of the 
prisoners are convicted in all the three cases, 
and the aggregate sentence in the three cases 
may be more than seven yeasts, still, as in no 
one case has a sentence of seven years been 
passed, th : provisions of section 59 will not 
apply. `. . 

The sentences being (e al, I would annul 
them, and pass the proper sentence, which 
is, that the prisoners be rigorously imprison- 
ed for the period fixed by, the Sessions Judge 
instead of being transported.° 


The finding on such facts should, it ap- 
pears to me, have been for criminal breach 
of trust under sections 405 and 409, and 
to this the sentence and finding should be 
altered—the punishment remaining the same, 


Kemp, F.—I quite concur, There was 
no dishonest taking, The possession of the 
money by the prisoner was a legal þosses- 
sion. ‘The money was entrusted to the pri- 
soner, and he held it subject to the duty of 
“applying it for the purposes for which it 
was entrusted to him, wz, the payment of 
the salaries of the officers of a Police Out- 
Station, of which he, the prisoner, was con- 
- stable. He dishonesjly misappropriated the 
money to his own use, and is, therefore, o e 
guflty of criminal breach of trust. The}  Se/on-Karr, J.—I concur. Two Judges 
finding and conviction must be altered. Thelin the English Department have ruled the 
sentence may stand, ` same already. 


GH 


The papers will be sent to my learned col- 
league. 
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The r2th July 1865. 
Present 3 


The Hon'ble F. B. Kempand F. A. Glover, 
Judges, i 


Defamation. 
Queen versus Pursoram Doss. 


Committed by the Fotnt-Magistrate, and 
tried by the Sessions Fudge of Tirhoot, 
on a charge of defamation. 


A person, using defamatory expressions for the 
protection of. his son’s interests, is not privileged, 
unless the imputation is made in good faith, 7. e., with 
due care and attention. 


Kemp, #—Turs is an application to re- 
view our judgment, dated 22nd February 
1865." 

Mr. Doyne, the learned Counsel for the 
applicant, contends that, under the English 
Law, a defendant in a criminal case is not 
tongue-tied, and that he may make use of 
any remarks, however defamatory per se, with 
perfect immunity and protection from indict- 
ment or action. This may or may not be so; 
but the present case is governed by the pro- 
visions of the Indian Penal Code. 

The learned Cofinsel urges that his client is 
privileged under Exception g of section 499 
of the said Code; and, further, that the cir- 
cumstances, under which the words attributed 
to his client were used, rebut the inference 
of malice, and show that they were made in 
“good faith,” and for the protection of the 
interests of the party making them. 

After due consideration, I adhere to our 
former judgment. Sitting as a Courteof 
Revision, we must take the words used by 
the prisoner as found by the Magistrate and 
Judge. The words spoken by the prisoner 
were unquestionably defamatofy; the im- 
putation they convtyed was intended to harm, 
and was likely to harm, the reputation of Mr. 
McIver, the prosecutor, in respect of his 
calling as an Indigo Planter. Moreover, the 
words conveying the imputation were not used 
with “due care and attention,” and conse- 
quently were not used in “good faith.” It 
has been said in the course of the argument 
that, because there Was’ some ground tor the 
statement that some previous charge of burn- 
ing the refuse of the indigo crop in -the time 
of a former manager, and which charge fell 
to the ground as unsubstantiated, had been 





* See Weekly Reporter, Vol. H., p. 36. 
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made, the prisoner had some reasonable grout . 


for using the words that he did, and may, 
therefore, have believed them to be true. 


I am of opinion that this subterfuge will 
not avail the prisoner. Mr. McIver, the 
prosecutor in the present case, is well-known 
to the prisoner: the former was not the 
manager of the factory when the charge 
respecting the destruction of the refuse of 
the Indigo by fire was made, and this fact 
must surely have been well-known to the 
prisoner, who resides in the same district, and 
is a man of some note. 

The words used by the prisoner were no: 
necessary for the protection of his interest. 
The charge against the prisoner was ‘riot.’ 
The facrum of the riot was established; the 
prisoner appears to have owed his acquittal 
to défficulty of identification. Now, any words 
that he might have used, having a direct refer- 
ence to, or bearing upon, the charge of “ riot,” 
might possibly have been privileged; but the 
imputation made by him had no connection 
whatever with the offence with which he was 
charged; it went far beyond what the occa- 
sion required, and, further, it was not made in 
good faith. 

I would reject the application; the convic- 
tion and sentence must stand. 


Glover, #.—That the words used by the 
petitioner Pursoram Doss were in themselves 
defamatory, there can be no manner of doubt, 
whether we take the evidence of the prose- 
cution-witnesses, or the petitioner’s own state- 
ment as to the precise form of words employ- 
ed. For the purposes of this review, we are, 
I imagine, bound to take the words as found 
by the Magistrate and Sessions Judge; but, 
in eitner case, the effect will be the same, and 
the only point for consideration will be, whe- 
ther, under the circumstances, the words were 
privileged—whether, in short, the petitioner 
can claim the benefit of Exception o. section 
499 of the Penal Code. 

English Law gives great license to a de- 
fendant in the position lof Pursoram Doss, 
and, I suppose, it may at once be conceded 
that by English Law the petitioner would be 
privileged. KR e 

Exception o above quoted recites: .“ It js 
not defamation to make an imputation on the’ 
character of another, provided that the impu- 
tation be made in good faith for the protec- 
tion of the interests of the party making it.” 

Now, there can be no doubt that the Mo- 
hunt, in accusing Mr. McIver of bringing 
false charges against innocent people, did so 
in the hope of damfaging that person’s credit 
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guoad the charge of riot then being inves- | was not justified under the Penal Code in 
tigated, and, therefore, he acted for the pro- | proclaiming his own views of it, or in accept- 
tection of his own interests. The question mg it as a-fact without enquiry; if the for- 
that remains is, did he so charge Mr. McIver! mer, he must have known that it was not 
in “good faith.” Mr. McIver who brought the charge, but a. 
“Good faith” is defined in section 52 of | former manager of the factory. 
the Penal Code as referring to things done | Taking all the circumstances, therefore, 
or believed with “ due care and attention.” | into consideration, I think that the words 
Had, then, Pursoram Doss any reasonable | Were not used with due “ care’ and attention,’ 
ground for believing his charge against|and were, therefore, not privileged. As, 
Mr. McIver to be true? . ' however, this is probably the first case of the 
No doubt, there had been a charge of burn- kind tried under the Penal Code, and as there 
ing Indigo refuse, brought by. a Manager oe appear to be considerable misappre- 
of the Factory from which Mr. McIver had | 208100 regarding the true scope and yea, 
come, viz, Ilmasnuggur, and that charge . Exception 9, KEE 499» GE SE 
had been dismissed ; but it is proved, by pro- 1 objection, it my learned CO PAGUS GATS 
ceedings filed with the record, that the oc- Sary to diminish the punishment inflicted, and, 
currence took place in the time of a former n lieu of that awarded by the Magistrate, HO 
Manager, and that Mr. McIver had notifing | POSS a fine of zoo rupees. The oe has 
to do with it, and Pursoram Doss, a man of | already undergone nearly a month s imprison- 
some importance in the neighbourhood, and ment, and this, with the fine, will be sufficient 
a landholder, could hardly have been ignorant | 27 a? example. uge Í 
of the real facts ; for in his accusation of. Mr. We have the power of mitigating the sen- 
McIver, as-admitted by himself, he mention- tence under section 405 of the Code of Crimi- 
ed, not only the name of the factory from nal Procedure, ; er 
which that person had come, but the names Kemp, Jl Ge 
of the ryots said to have been falsely charged | the punishment, particularly at this stage of 
by him. In any case, however, it was for! the case, We are reviewing our former judg- 
him to show that, in making his accusation | ment ona dry point of law. The GREEN 
against Mr. McIver, he acted with due" " perfectly legal. a 
“care and attention,” that is to say, had 
made soms enquiry into the circumstances. 


That he might have heard the story, coupled The 13th July 1865. œ 


owe 





with Mr. Mclver’s name, is possible, though, ` 
for the reasons above given, not probable, and 
also that in a moment of anger at being ac- 
-cused by that gentleman of participation in a 
riot, and without thinking of, or caring. for, 


the consequences, he proclaimed his belief 9 S . 
that Mr. McIver was in the habit of bringing Hindoo Ladies—Attendance of, as Witnesses. 


false charges. But there is nothing about | Appeal from an order of the Sessions Fudge 
“provocation” in the section of the Penal: of Backergunge, dated the 15th Fune 1865, 
Code that refers to this case, nor is it any-| confirming that of the Magistrate, dated 
where laid down that even a natural sense of | she 81h Fune 1865, S 
indignation at unjust treatment is sufficient to 

privilege a person using defamatory words, Queen versus Ram Doyal Dass. 

unless the imputation is made with “.due care 
and attention” to serve his own interests. 
In the present c&se it cannot, I think, be con- 


tended that it was made with any “care or | Kemp, F.—I wave very carefully read and 
"attention ” at all; the words were used, pro- | considered the papers anne«ed to this petition. 
bably, as the petitioner’s Counsel suggests, inj As a general rule, I shoulgl*hesitate to inter- 
a moment of anger at finding himself the ob- ' fere with the order of a lower Court, in the 
ject of what he considered an-“ unjust accu- | maiter of summoning a witness, as the question 
sation. s S of the propriety of so doing or not so doing is 

efle must have known the story of the|one which "ma (in any but unexceptional 
Indigo .refuse burning, either of his own cases) be safely entrusted to the discretion 
khowledge, or fram hearsay: if the latter, he | of the local anthorities. 


Present: 


The Hon’ble F. B. Kemp and W. S. 
Seton- Karr, Judges, 





The attendance ot Hindoo ladies ef respectability 
and secluded habits as witnesses should not be required 
where no case is actually before the Court. 
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In the present case, the lady makes no 
charge ; the petition, which was presented by 
Ram Doyal Kur, is withdfawn ; and it is 
broadly intimated that it was never present- 
ed with his sanction. 


The ends of justice do. not require the 
attendance of the lady, who is a female of 
respectability and secluded habits, To insist 
upon her attendance in a case in- which no 


distinct charge is made would simply be to! 
first party was killed 


'by a Stab from a soolfee, and three of the 


disgrace the family. I think this is clearly 
a case in which the Sessions Judge might have 


THE WEEKLY REPORTER. 


Rulings. 47 


| Loch, 7.—Tuis is a case which, before 
the Penal Code was 


GE enacted, would have 
Ist Party. i 

Tanoo Shikdar. been designated Se aa 
Ague Shikdar, affray with homicidé. 


Munnoo Shikdar. 
Abbas Faqueer Soleem. 
2nd Party. 
Mosad Mollah Jahir. 

Bochem Mollah. 
Abbas Akoond. 


The two parties, not- 
ed in the margin, 
armed with various 
weapons, met and had 
a fight, and one of the 


interposed his authority, and prevented an act | Other party were wounded. 


of great injustice. 


The order of the Magistrate, insisting upon 
the attendance of the lady, is reversed. 


Copy of this order to be sent to the Ses- 
sions Judge for communication to the Ma- 
gistrate, 

Seton-Karr, F.—I1 concur. There does 
not appear to be any case before the Court, 
If the Magistrate has still any doubts as to 


The Judge, trying the first case, corrected the 
charges on which the prisoners were commit- 


, ted, and held that the proper charges against 


'them were sections 302, murder; 304, cul- 


, pable homicide not amounting to murder; 


o : b k 
320, voluntarily causing grievous hurt by 
ı dangerous weapons; and 148, rioting, armed 
i with deadly weapons. 


| The Sessions Judge, concurring with the 


the free action of this Hindoo lady, he, can ; Assessors, found all the prisoners guilty under 
surely take means to satisfy himself whether section 304, and sentenced them each to 
she is or is not a free agent without dragging ! seven years’ transportation. 

her into Court, thereby vexing and annoying | 


the family. 


e 
The 17th July 1865. - 
. Present: 


The Doniple G. Loch, F. B. Kemp, and 
W. S. Seton-Karr, Judges. . 


Culpable Homicide not amounting to Murder— 
Rioting—Grievous Hurt—Right of prigate 
defence. 


Queen versus Tanoo Shikdar, Azgur Shikdar, 
Munnoo Shikdar, Abbas Fuqseer Soleem, 
Mosad Mollah Jahir, Bochem Mollah, and 
Abbas Akoond. 


Committed by the Deputy Magistrate, and 
irted by the Sessions Fudge of Backer- 
gunge, on a charge of murder, (Fe. 


Dispute between two parties (the Mollahs and Shik- ! investigated, nor their witnesses examined at, - 


dars), in which the Shjkdars attacked and killed one of 
the Mollahs when exgrcisifg the right of re-taking their 
own property ; three ofthe Shikdars being also wound- 
ed. The Shikdars were convicted of culpable homicide 
not amounting to murder and rioting. As to the 
Mollahs, Loch, F., was of opinion that they were guilty 
of voluntarily causing grievous hurt ; whe the majority 
of the Court held that they were entitled to the protection 
conferred by section 101, Penal Code, on those who, 


while exercising the right of private defence, caused 


heir assailants any harm other than death, 


' Also, in concurrence with the Assessors, 
be found them guilty under section 326, and 
pane’ all the prisoners to seven years’ 

transportation, such sentence to commence 
| and to be concurrent with the sentence under 
| section 304. 


| He, further, in concurrence with the As- 
_ Sessors, found all the prisoners guilty under 
‘ section 148, and sentenced them to three years’ 
rigorous imprisonment, such sentence to take 
effect from the commencement of, and to be 
,; concurrent with, the sentence under section 


304. 


| 

' ‘Two appeals have been preferred from this 
| sentence passed upon them by the Sessions 
Judges: one by the Shikdars, or frst party ; 
.the other by the Mollahs, or second party. 
The legal objections taken by both are simildt. 


: The objections as to the facts found differ. 


On the part of the Shikdars it is urged 
‘that their allegationehas not been properly 


the trial; that the witnesses for the prose- 
| cution are strangers, or connected with Mol- 
lahs, and, therefore, their evidence is not trust- 
worthy. They allege that the breach of.the 
peace originated in a cowof Azgur’s trespass- 
ling on the field of Monsoor Mollah, the de- 
ceased, and that in revenge he and the others 
of the second party, armad, attacked their 
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houses and plundered their property, and that ' On the part of the Mollahs it is urged that 


they acted merely in self-defence ; that, during i they were in the exercise of a legal right 
the scuffle, Monsoor received.a stab which ` when attacked by the body of Shikdars, armed 
caused his death, and some of their party were ` with spears and harpoons ; that Moonsoor was 
wounded ; that, as they acted in self-defence ` endeavouring to secure a cow belonging to Aze 
(a fact which’ could have bzen proved had gur Shikdar, which had trespassed in his rice-. 
the evidence of their witnesses been taken), | field ; that Azgur came to rescue it from his 
they cannot be considered to have committed | hands, and called the other Shikdars to his 
any offence punishable by law; that, even if | assistance ; that they came armed to the spot, 
the evidence for the prosecution be consider- ; crossing the khal which was the boundary 
ed creditable, yet even then they cannot be | between the two villages; that Monsocr called 
held guilty of the offences of which they have | to his brothers for help, and they ran to his 
been convicted. Exception is also taken to | assistance armed with sticks; that a fight oc- 
some of the witnesses as being hostile to SE curred, and that Monsoor was stabbed ; that 
fendants. the Shikdars were the aggressors, and came 


The Judge finds that there was a sudden armed to prevent the Mollahs doing what they 
The pleader for 


fight, and, therefore, the case comes under | Were legally entitled to do. 
Exception 4, section 300, which removes the . 


the Mollahs also adopts the legal objections 


offence from the class of wilful murder,eand | raised by the pleader for the other party. 


brings it under the head of culpable homicide 


not amounting to murder; and he considers | 


that, under section 146, Penal Code, all the 
patties being members of an unlawful assem- 
bly, are guilty of the offence committed in 
prosecution of a common object. 

It is contended for the appellants that the 
prisoners were not members of an unlawful 
assembly ; for, even if their number exceed- 
ed five, they were not in pursuit of any com- 
mon object ; that, even if they had a common 
object, it must be shown that that object was 
one or other of the five enumerated in sec- 
tion 141 to make it an unlawful assembly ; 
and, though it be fully admitted that an as- 
sembly, not unlawful when assembled, may 
subsequently become so, yet the Sessions 
Judge does not find such to be the case in 
the present instance. 

It is further urged that, if the prisoners do 
not come within the meaning of section 149, 
they cannot be convicted of culpable homi- 
cide, for it is evident that all did not join in 
killing Monsoor. The evidence points to 
oneindividual. Ifhe be guilty of that offence, 
they cannot be convicted of the same. 


With regard to the conviction under sec- 
tion 326, it is urged thatthe Judge has not 
showed what was the cause of the breach of 
the peace, nor has he determined by proper 


- evidence the place in which it happened. 


If, as urged by the appellants, their houses 
were attacked, they were justified in using 
weapons in self-defence. 

Against the conviction under section 148, 
it is urged that, uñtil it be shown that they 
Were members of an unlawful assembly, they 
cannot be convicted in thjs Court ; and, if the 
other charges faib, this must also, 


"€ 


„and see no grounds for discrediting it. 


It is necessary first of all to dispose of the 


objection raised by the pleader for the Shik- 
dars that, out of seventeen witnesses cited by 
him, only six were examined. 
names of the seventeen witnesses for the de- 


I find the 


fence of the Shikdars entered in the calendar, 


of whom seven were examined, and the others 
were absent at the trial. Their absence at the 


trial is a sufficient reason why they were not 
examined, nor do I find tat any application 
was made to the Judge to enforce the attend+ 
ance of these witnesses, so that this objec- 
tion is untenable. Of the evidence given by 
the witnesses on the. part of the Shikdars who 
were examined, it may be safely said that it 
is unworthy of credit, and quite insufficient, in 
my opinion, to support the defence set up by 
the Shikdar prisoners. The Mollah prisoners 
all plead a/id¢, and of course have found no 
dificuliy in producing witnesses to depose to 
their respective stat ements. 


I have reag the evidence for the prosecution, 
Some 
of the witnesses have perhaps not disclosed 
all they know as to the origin of the quarrel. 
Most of them attribute it to.the cattle of the 
Shikdars trespassing in the rice-fields of the 
Mollahs, but they do not say how they as- 
certain this to be the case. The only wit- 


_ness who gives clear and credible evidence 
‘on this point is Panjoog Shikdar No. 5. 


He says he saw Monsoos*Mollah and Az- 
gur Shikdar dragging at a cow; Azgur 
called out, and Tanoo No. 180, Munnoo No. 
182, Soleem No. 184, and Akbur Fuqueer 
No. 183, ran to. his assistance armed with 
spears, &c.; on the side of Monsoor were 
Zalim No. 186, Bachun No. 187, Imrad 
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No 185, Abbas Akhoond No, 188, armed | the lawful custody of Monsoor, deceased ; that 


with Jdaffees, and both parties fought;|the Mollahs, summoned by Monsoor, ran 
Moonsoor was wounded by Tanoo; and he|to his assistance armed with sticks and 
adds the Shikdars’ cow had eaten Monsoor’s | clubs ; that an affray took place in which 
« rice, hence the fight. And, fromthe evidence | Monsoor was stabbed by Tanoo Shif€dar 
of other prisoners, it is proved that the fight} and Azgur Shikdar, and Soleem Shikdar 
took place on Monsoor’sand Bachun’s ground, | received grievous hurt. 
so that it is clear that the Shikdars crossed | The Shikdars are guilty, therefore, under 
the khal which separated their village from: section 141, clause 5, vz. that they, being 
that of the Mollahs when they went to the members of an unlawful assembly, com- 
assistance of Azgur. The story told by the | pelled Monsoor, by means of criminal force, 
witness Panjoo Shikdar appears to me to be, to omit to do what he was legally entitled to 
the truth, and to give the real facts of the do; Monsoor, in securing the trespassing cow, 
case. Other witnesses speak to the fact that ' was doing an act which he was legally en- 
Monspor fell by the hand of Tanoo ; and, as titled to do. The Shikdars, in numbers more 
the numbers on either side were few, it is by ' than five, assembled with the object of pre- 
no means impossible that the witnesses were ' venting his so doing. Tanoo, one of their 
able to see what they have deposed to. It number, stabbed Monsoor with a spear, from 
appears to me quite clear, from the evidence | the effects of which wound Monsoor died. 
of the prosecution, that Monsoor, in attempt- ' Tanoo is guilty, therefore, of culpable ho- 
ing to secure the cow which was destroying ` micide not amounting to murder, under sec- 
or trespassing on his crop, was only exercis- | tion 304, Indian Penal Code, and the others 
ing a legal right; that Azgur, in attempting ! of his party are guilty of aiding and abelting 
to rescue the animal from his custody, and: him in that act, and are also guilty under 
the others who came to his assistance, were i section 149 of the Code, as the homicide 
clearly guilty of an illegal act tending to; was not committed in prosecution of the 
cause, and which did cause, a serious breach | common object; they are guilty also of riot- 
of the peace in which Monsoor received a! ing under section 148. 
wound from the hand of Tanoo, which caused On the other side, Mosad, No. 185, is guil- 
his death. Br, though the Shikdars com- | ty of the offence described in section 326 of 
mitted an legal act in attempting to rescue ' the Indian Penal Code, ous, the voluntarily 
the cow from Monsoor’s custody, that! causing grievous hurt by means of an in- 
was no sufficient reason why the Mollahs , strument, which, used as a weapon of offence, 
should go to their assistance armed with | is likely to cause death, and the other Mol- 
clubs, and prepared and intending to com- lahs of aiding and abetting him. They have 
mit a breach of the peace. Their intention | also committed an offence under section 141, 
must be gathered from their acts. They | clause 4, inasmuch as, when members of an 
cannot plead clause r, section 97 of the In-/| unlawful assembly, they, by criminal force, 
dian Penal Code, as justifying their conduct, ` endeavoured to obtain possession of property, 
for, though that clause declares the right of ! and to enforce a right, and, therefore, the pro- 
private defence to extend to the defence of: visions of section 149 are applicable to the 
one’s own body, and the body of any other ' whole of them for any act done by one of 
person against any offence aZecting the hu-, their number. The records of two supplemen- 





han body, it dogs not authorize men to rush | tary trials have also 
armed with sticks, and with the intention! Prisoner Monabodee. | been sent up to the 
of committing a breach of the peace, to’ Court: one in which 


the assistance of a party who is being re- 1 Monabodee has been convicted by the Ses- 
sisted in doing an act which he is authorized | sions fudge of wilful murder, and sentenced 
to do by law. Their presence so armed | to transportation for life. 

‘ was calculated rather to cause a breach of! The second, in Which Zahir Mollah and 
the peace than to preserve it; nor does, __ Zaheer Mollah have’ 
it appear thatwhen they ran to the spot, frisoner Zahir Mollah. been convicted of cul- 
any attack hddebeen made on the person | in gone re are ee pable homicide not 
of Monsoor. Looking at all the circum- , amounting to murder under section 304, and 
stances of the case,it appears to me to be: of riot under section J41, and sentenced to- 
proved that the Shikdars wept armed with ! seven years’ transportatiom : 
spears and weapons to the assistance of! The finding in these two trials is incorfsist- 
Azgur Shikdar, who was endeavouring o, ent, The judgment in the case of Mona, 


take a cow which was trespassing from | bodee appears to have been passed in conse 


.to compel Monsoor not to do what he was, 
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quence of some remarks made by the High 
Court in the Criminal Statemenis of Zillah 
Backergunge for the month of January 1863, 
in which a report of the first trial was en- 
teretl, and from the terms of that report it 
appeared that the conviction should have 
been for murder, and not culpable homicide 
not amounting to murder, 
the judgment, I was of the same opinion, 
and it was not till I looked into the evidence 
that I considered the Judge to be correct’in 
holding that the prisoners were guilty of 
the lower crime of culpable homicide. 
nabodee is one of the party of the Shikdars, 
and cannot be convicted of a higher offence 
than that of which the others were found 
guilty. I convict him of aiding and abetting 
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legally entitled to do, and, while so acting, 
of having committed culpable homicide not 
amounting to murder, of which all are guilty 
under section 149, it having been committed 
in furtherance of their common illegal object. . 
I also convict them all of rioting under sec- 
tion 148; but, on those two last charges of 
which the prisoners are proved guilty, I add 
no further sentence. . 

I convict the prisoners Mosad Mollah, 
Jalin, Bochin Mollah, Abbas Akoond, Zahir 
Mollah, and Zaheer Mollah, under section 
141, clause 4, of having, while members of 





‘an unlawful assembly, attempted by cri- 


minal force to take possession of property, 


‘and to enforce a right, and, while so doing, 


in the culpable homicide of Monsoor under ` 
“section 304, Penal Code, and under sectipn 
149, he being a member of an unlawful. 


assembly, and committing the cffence de- 
scribed in section 141, clause 5. I also find 
him guilty under section 148. 

The Judge has acquitted Zahir Mollah and 
Zaheer Mollah of the charge under section 
326, ma, that of causing grievous hurt by 
the use of dangerous weapons, and convicts 


them under section 304 of culpable homi- 


cide not amounting to murder, an offence of 
which they are not guilty; and of rioting 
under section 148 of the Penal Code. Now, 


it is clear that these persons were members . 


of an unlawful assembly, having a common 
object, the enforcement of a right by crimi- 
nal violence. In furtherance of this object, 
they used criminal force, and wounded some 
of the other party, but did not kill any one; 
so that they cannot be said, under section 
149, Penal Code, to have been guilty of cul- 
pable homicide not amounting to murder, but 
are really guilty of the offence of causing 
grievous hurt, under section 326, by means 
of instruments which, used as weapons of 
offence, were likely to cause death. They are 
also guilty of rioting under section 148. 
Looking, therefore, to the evidence in this 
case, I convict the prisoner Tanoo Shikdar, 
under section 304, Penal Code, cf calpable 
homicide not amounting to murder, and 
confirm the sentence ole Seven years’ trans- 
portation. I convict the prisoners Azeur, 
Munnoo Abbas, Fukeer Soleem, and Mona 
bodee, of aiding and abetting culpable ho 
micide not amounting to murder, and sen- 


., tence them to seven years’ transportation. I 


-convict all the above prisoners under section 
144, clause 5, as having, whilst members 
of an unlawful assembly, uged criminal force 


to have been guilty, under section 326, of 
having caused grievous hurt, of which 
offence all the prisoners must, under section 
149, be held equally guilty. 

I convict them also of rioting under sec- 
tion 148; but, as they were not the ageres- 
sors, I would: reduce their sentence to five 
years rigorous imprisonment, and, therefore, 
send the case for the opinion of another 
Judge. 

As the Judge has sentenced Monabodee 
to transportation for life, his case must also 
go before a second Judge, in order that his 
sentence may be reduced fp seven years’ 
rigorous imprisonment commutable to trans: 
portation, 

I draw the attention of the Sessions Judge 
to the Circular Order of zoth August 1864, 
No. 16. 

Kemp, F~.—This case has been referred 
to me by my learned colleague. It is a 
Backergunge case. It appears that there 
are two parties concerned, whom, for facility 
of reference, I shall designate the “ Shikdar”’ 
party and the “ Mollah ” party. These par- 
ties live in separate but neighbouring vil- 
lages, a streaw of water dividing the two 
villages. 8 

It is in evidence (see more particularly 
the evidence of the witness Poojoo, whose 
testimony my learned colleague considers 
to be trustworthy and independent) that a 
cow or cows belonging to the prisoner Azgur 
Shikdar, the brother of Tanco, the head of 


‘the Shikdar party, trespassed upon the field, 


and destroyed the cropg oe the deceased 
Monsoor Mollah. Monsooc*Mollah seized 
one of the cows, apparently intending to 
take it tothe pound, Azgur resisted Zi: 
legal aci, and a struggle took place between 
Azgur and Monsoor, the former trying to 


‘rescue the cow, the latter to prevent him. 


Azgur shouted out to his party, who crossed 


td 
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the hal armed with spears and other) prepared and intending to commit a brea 
sharp pointed instruments. Monsoor, the! of the peace; that they cannot avail them- 
deceased, then invoked the ‘aid of his brother | selves of the plea of the right of private 
and neighbours. They turned out armed with , defence of their own bodies or property, or 
sticks ; a fight took place, and, in the me/ée,| the body or property of another against any 
Monsoor was speared through the heart | offence affecting the human body or property. 
by Tanoo Shikdar, and died from the effects! The learned Judge convicts Tanoo Shikdar 
of the injury received about 7 or 8 hours|of culpable homicide not amounting to 
after the occurrence of the crime. On the | murder, and sentences him to seven years in 
side of the Shikdars, the prisoners Tanoo, | transportation. 
Azgur, and Soleem were wounded. Tanoo’s; The other prisoners connected with the 
wounds are described by the Civil Surgeon | Shikdar party he convicts of abetting th: 
as two in number, slight wounds, and pro | offence of culpable homicide not amount- 
bably inflicted with a stick. Azgur’s wound, | ing to murder, and sentences them to seven 
one in number, is described as severe, in-|‘years in transportation. As to the other 
flicted with a stick. The wounds of Soleem | party, the Mollah party, the learned Judge 
are described as three penetrating wounds, | convicts Moosad Mollah of voluntarily caus- 
small but deep, inflicted most probably with | ing grievous hurt (section 326 of the Indian 
some sharp weapon with two prongs. Penal Code), and sentences him, in mitiga- 
The Sessions Judge, Mr. W. T. Tucker, | tion of the sentence passed by the Sessions 
finds that the fight was-a sudden ose, and not | Judge, to five years’ rigorous imprisonment. 
premeditated ; that all the prisoners took a part | The remaining prisoners on the side of the 
more or less active in the offence which, in | Mollahs he convicts of aiding and abetting 
his opinion, does not amount to murder, but to | the above offence, as also of committing an 
culpable homicide not amounting to murder. | offence as described in Explanation fourth 
He, therefore, convicts all the prisoners; | (section 141 of the Indian Pennl Code)—sen. 
first, of culpable homicide not amounting | tence five years’ rigorous imprisonment. 
to murder; second, causing grievous hurt; I regret that I cannot take the same view 
third, rioting, armed with deadly weapons; | of the case as that taken by my learned col- 
and sentences all the prisoners to seven years | league. It appears to me that the Shikdars 
in transportation, for the first named offence, | were clearly ths aggressors. Monsoor Mollah 
seven years in transportation for the second, | was acting perfectly legally in attempting 
and three years’ rigorous imprisonment for | to carry the trespassing cow to the pound, 
the thfrd. and Azgur was clearly acting illegally in 
Both parties appeal. The Shikdar party, | attempting to rescue it by force. The Shik- 
while they admit that the cow of Azgur, one|dars thrust themselves into the quarrel. 
of their party, trespassed on the crop of the | They crossed a kal, armed with very 
deceased, aver that the deceased and his par. | dangerous weapons, with the determination 
tizans attacked their houses, and plundered | to assist and abet their partizan Azgur in his 
them, and that they acted in defence oftheir ; illegal act. Monsoor, seeing the imminent 
property, and are justified. The Mollah | danger he was in, and exercising the right 
parly urge that they were exercising a legal | of defending his own body and the property 
right when they were attacked by the Shik- ; which had come into his custody in a 
dar party armed with spears “and other dan- | perfectly legal manner, invoked the aid 
gerous weapons$ that, on being called upon | of his relations and neighbours; and here, 
by tha, deceased, their relation, to assist him | I may observe, that the prisoners Masad 
in his strait, they did so, and that in so doing |and Bochun are brothers, as are also Johur 
they were justified under the law, and Abbas: in fact, they are the relations 
My learned colleague, Mr. Justice Loch, | of the deceased. They saw him in imminent 
admits that the scene of the fight was the | danger, and they went to hi$ aid, and struck a 
field of the deceased, and that the Shikdars 
crossed the £hag and so far were the aggres 
sors. But he anno absolve the Mollah 
party from responsibility, inasmuch as, in his 
opinion, there was no gooi and sufficient 
reason why the Mollah party should have 
gone to the assistance of the de@eased. That, 
by doing so, and judging them by their own 
acts, it must be inferred that they went 





a en 


the circumstances above detailed, I hold them 


their relation, the deceased Monsoor Mollah, 
against an offence imminently threatening his 
body and the property» which was legally in’ 
his custody. There was no time for the 
deceased to have recourse to the public au- 
thorities. His person apd his legal rights 


EE 
gege 





few blows in his defence. In doing this, under. 


to have exercis:d a legal right of defending ~ 
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were thereatened, aad the danger was immi- | this case, as to thé cause and scene of the 
nent. He called upon those who he thought ` dispute, and as to the manner in which the 
would protect him, and they, instead of stand- | various injuries sustained by both parties 


ing sloof, responded to the call. The Mollah 


party do not appear to have inflicted more | 


were inflicted. 


As regards the legal points raised in 


harm than was necessary in defending them- favour of the Mollahs, I copcur in the con-. l 


selves, 
and the injuries inflicted upon the opposite 
party were not very severe. Whereas the 
opposite party deliberately crossed the boun- 
dary stream, were armed with spears and 
other dangerous weapons, and one of them 
pierced the deceased through the heart, and 
killed him. 


I would acquit the Mollah party, consist- 


ing of the prisoners named in the margin? 


If the conviction is held 
to be good by another 
Judge, I 


* 1, Mosad Mollah. 
. Jalin. 
ocina Mollah. 
SA Abba 
5. Stee Mollah. 
6. Zahir Mollah. 


certainly 


proposed by my learn- 
ed colleague, taking into consideration the j 
sentence he proposes for the party whom 
he admits to be the aggressors, is too severe ; 
and in this view I would ask him to re-consi- 
der the sentence which he proposes to pass 
on the Mollah party. I concur in reducing 
the sentence of Monabodee on the side of 
the Shikdars, as proposed by my learned col- 
league. Monabodee is guilty of the same 
offence as the oiher members of the Shikdar 
party ; and, as he did not take a more active 
part in that offence than the other prisoners, 
I see no reason to make any distinction in 
the punishment awarded. 


The papers must be laid before another 
kd 


Judge. e 


l `“Seton-Karr, #.—The trial, as regards the 
"` Shikdars, has been finally decided; but this, 
case has been referred to me as regards the ' 
‘party which, for the sake of perspicuity, may | 
be termed the Mollah party. Both my- 





think the punishment | 





They were armed with sticks only, | clusions arrived at by my learned colleague, 


Mr. Justice Kemp. The Shikdars were all 
along the aggressors. Tne cow of the Shik- 
dar trespassed on the field of Monsoor Mollah. 
He, Monsoor, captured the animal, as he had 
aright to do, and was about to take him to the 
pound. The Shikdars crossed the &fal, 
armed with lethal weapons, attacked Monsoor, 
and one of them killed him by the thrust 
of a spear. Before this last event happen- 
ed, the relations of the deceased Monsoor 
came up, and endeavoured to assist him 
had law- 
fully come into his hands, and in defence 
of which he and those who came to his 


in the retention of that which 


' assistance were only exercising a legal right. 


They inflicted no hurt on the party of the 
Shikdars, which could not be ju8tified under 
some portion or other of the sections of the 
Penal Code, 96 to ror inclusive. Théy cer- 
tainly wounded three of the attacking party ; 
but that party had attacked their relation 
when exercising a right of legal capture 
on thgir own property, and finally caused his 
death. - There was no time to apply to the 
proper authorities, and, if in repelling the 
murderous an@ illegal attack, and resisting 
the re-capture of the cow, ehe Mollahs did 
use force, and did ply their sticks, they may 
be fairly said to have inflicted "op more 
harm than was necessary for the purpose of 
defence” (sec. 99, cl. 4), and they are cer- ` 
tainly entitled to the protection which section 
101 confers on those whe, 4yhile exercising 
| the right of private defence, cause their - 


| assailants “ any harm other than death. ” 


The whole of the Moltah party must be 


jeasned colleagues | agree as to the facts of ı released. 


186 V Criminal 
The 18th July 1865. 
. Present ; 


The Hon’ble F. B. Kemp and W.S. Seton- 
Karr, Judges. 
Disputed possession of land—Jurisdiction. 
Queen versus Juggobundoo Sircar and John 
Stevenson, 


A Magi-trate may direct a Deputy Magistrate, vest- 
ed with the full powers of a Magistrate, to pass proper 
orders in acase of disputed possession of land decided 


ee og oe ee 


by him under section 318, Code of Criminal Procedure, ' 


but he cannot withdraw the case from the file of the 


Deputy Magistrdte, and, instituting a fresh case, dis- | 


pose of it himself. 

WE concur with the Sessions Judge that 
the Magistrate was wrong in supposing that 
he was legally justified in instituting a fresh 
case to decide the question “of possession 
, under section 318 of the Code of Criminal 
Procedure, which had already been disposed 
of by an officer of equal powers with himself, 
It appears that the Deputy Magistrate, who 
is vested with the full powers of a Magis- 
trate, under section 318 of the Code of 
Criminal Procedure, gave possession to the 
first party. In .executing the order, it was 
found difficult to lay down the proper bound. 
ary line. An attempt was made by the 
Deputy’ Magistrate, but his proceedings 
were objected to by both parties. The De- 
puty Magistrate, instead of disposing of the 
question, ordered the papers to be filed in the 
Sherishta; by this step he left both parties 
dissatishied, and the quarrel just as it stood 
before his interference. 

The Magistrate, instead ofedirecting the 
Deputy Magistrase to pass proper orders in 
the case, and without, as far as we can see, 
withdrawing thg case from the file of the 
Deputy Magistrate, under section 36 of the 
Code of Criminal Procedure, proceeded to 
pass orders. In this, we think, he acted be- 
yond-his competency. The papers will be 
returned to the Sessions Judge, who will 
_direct the Deputy Magistrate to take up the 
case, and decide the boundary, dispute be- 
tween the parties, which he has not hitherto 
done, 
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The 24th July 1865, 


Present : 


The Hon’ble F. B. Kemp and W. S. Sgton- 
Karr, Judges. 


Arrest under Civil Process of Judgment-debtors 
cited as Witnesses—Contempt of Court—Pro- 
tection. 

Referred under section 434, Act XXV. of 
1861, and Circular Order, dated the 15th 


July 1863. 
| Thakoordoss Nundee versus Shunkur Roy 
and another. 


l 
The arrest under Civil Process of a jydgment-debtor 
goig to a Courtin obedience to a citation to give 
evidence, and made within the precincts of that Court, 
and with some show of violence and contempt of 
Court, does not entitle the officers making the arrest 


to protection under section 78, Penal Code. 


We have read the reference made by the 
Sessions Judge, and the explanation submit- 
ted by the Deputy Magistrate, Mr. W. H. 
Ryland, 


We are of opinion that the Deputy Magis- 
trate’s proceedings are strictly legal. The 
peons were acting entirely beyond their juris- 
diction, and are not entitled to claim protec- 
tion under section 78 of the Indian Penal 
Code. 


The judgment-debtor, Thakoor Doss Nun- 
dee, had been cited as a witness before the 
Deputy Collector; he was on his way to the 
Court of that officer when he was arrested 
by the two peadahs under a civil process. 
The peadahs made this arrest within the pre- 
cincts of the Deputy Magistrate’s Court, and 
with some show of violence and contempt of 
Court. The peadahs were informed by the 
judgment-debtor, as well as by the officers of 
the Deputy Collector's Court, that the judg- 
ment-debtor was entitled to protection from 
arrest under civil process. The protection 
is “eundo, morundo, ef redundo,’ and a rea- 
sonable indulgence must begiven in constru- 
ing what is to be held as going, staying, and 
returning. In this case the witness was 
clearly going to the Court of the Deputy 
Collector in obedience to a citation to give 
evidence, and he’ was protested from all ar. 
rest, which, in this instatice, appears to have. 

-| been made in the sight of the Deputy Magis- 
trate, and in contempt of that officer’s 
- authority. The papers are,returned. R 
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Thé@Hon’ble F. B, Kemp and W. S. Seton- 
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The asth July’r865. 


Presents e 


Karr, Judges. 


Unlawful Assembly—House Trespass~— 
Mischief. 


Queen versus Suroop Napit and others. 


Committed by the Magistrate of Fureed- 
pore, and tried by the Sessions Fudge of 
Dacca. 


House trespass and mischief not being separate 
offences, but being included in the graver offence of 
being members of an unlawful assembly armed with 
deadly weapons, no separate convictions and sentences 
were deemed to be requisite. 


Kemp, F—Svuroor Narir was committed 
by the Magistrate of Furreedpore under three 
sections of the Indian Penal Code, org. sec- 
tions 144, 448, and 427. The sentence pass- 


ed was: two years for the first offence, one | 


year for the second, and one year for the 
third: total four years. 


' The others prisoners were convicted under 
the same sections, and were sentenced to one 
year for the first-named offence, six months 


~ for the second, and six months for the third. 


These sentences were upheld on appeal by 
the Sessions Judge. This Court, acting as 
a Court of revision, called for the record to 
satisfy itself of the legality of the sentence 
passed. 


It is clear that the prisoners were guilty 
of being members of an illegal assemblage, 
armed with deadly weapons, and they have 
been properly.committed and sentenced under 
section 144. But the offences of house- 
trespass and mischief were not separate 
offences, but were the fruits and consequence 
of the illegal assemblage. Separate convic- 
tions and sentences were not called for, and 
the order of the Magistrate must, to this 


-~ extent, be quashed., The sentences passed 


for the graver offence, in which the minor | 
offences are included, will stand. ! 
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The 25th July 1865. 


Present: 


| The Hon’ble F. B, Kemp and W. S., Seton- 


Karr, Judges. 
Riot—Zemindar not liable for Sudden. 
Queen versus Hurnath Roy. 


Committed by the Joint- Magistrate, and 
tried by the Sessions Fudge of Backer- 
gunge, on a charge of neglecting lo use 
lawful means to prevent riot, under sec- 
tion 155, Indian Penal Code. 

A zemindar ought not to be made liable, under sec- 


ion 155, Penal Code, for a sudden and unpremeditated 
riot which there was no reason to ‘infer he could have 


' anticipated, or thought likely to happen. 


Seton- Karr, ~.—In this case the Sessions 
Judge has taken a substantially correct view 
of the dispute between the parties in the riot, 
Attended with the death of Meeroolla, as far 
as the conduct of the rioters is concerned. 
Elis orders on the conduct of the persons ac- 
tually engaged in the riot have been upheld 
in appeal. 


But the point in this appeal is, whether 
the zemindar appellant, Hurnath Roy, can 
be held responsible, under section 155 of 
the Penal Code (liability of a person for 
whose benefif a riot is committed), and liable 
to a fine of 3,000 rupees ? 


I lay no stress whatever on the distance 
at which the zemindar was residing from the 
scene of affray ; his residence being in Cossi- 
por®, Calcutta, and the scene of the riot 
being in the District of Backergunge. A 
zemindar, by leaving his estates and residing 
at the Presidency, cannot avoid his duties 
and liabilities; and it is his business to ap- 
point fit and proper persofis to manage his 


i local affairs, and to enable him to perform 
| the duties imposed on him by,the Legislature. 


Moreover, it is the zemindar’s dyty to be re- 
gularly acquainted with what goes on in his 
zemindary. Neither, again, am I prepared 
to accept a general argument, that the interest 
of the zemindar is to be peasured or com- 
puted by the extent of thg-land in dispute, 
and that, if the plot be of small extent, he 


The papers must be laid before my learned | Cannot be supposed to be benefited by its 


e colleague, Mr. Justice Seton-Karr. 


retention. It may happen, I hold, that the 


e Selon-Karr, F.—I concur, The respective | possession Gf one beegah, the extent in dis- 


sentences under section 144 will alone stand 
good, e . 


pute in the present instance, may be of 
the utmost consequence to tyo rival gemin- 
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‘dars, and that either or both would strain 
every nerve in order to retain possession of 
the same. 8 

On the other hand, I admit that the small 
e extent of the land and the value of the crop, a 
crop of hemp, are facts which, zz ¢his partt- 
cular instance, looking to all the circum- 
stances, are primd facie in the zemindar’s 
favour. 

But the whole case turns on this, vz., fully 
admitting the duty which the law imposes 
on the zemindar, and the obligation of the 
Court to administer that law with such good and 
wholesome severity as shall prevent the dis- 
credit to the administration arising out of 
violent and premeditated affrays, was the 
riot in this instance committed for the ze- 
mindar’s benefit or on his behalf? Further, did 
he, having reason to believe that such a riot 
was likely to be committed, use all the means 
in his power to prevent it from taking place, 
and ‘to suppress or disperse the same? 
(Section 155.) 


Now, after hearing all the arguments of 
the learned Counsel for the appellant, and of 
the Government pleader in reply, and after 
referring to the evidence, I find that the riot 
was most “certainly unpremeditaied, One of 
the witnesses for the prosecution distinctly 
says that the fht was “got up suddenly 
and without premeditation.’ Another man 
(Ahladee) also says, in reply to a particular 
question put to him, that he did not hear 
of any anticipation of a riot. The reference 
to arbitration, of which something has been 
said by the Judge, is also in favour of this 
view. Had there been some complaint in the 
Court, and had the matter in dispute been 
long left pending and undecided, while aagry 
passions were excited, the zemindar, it might 
be said, ought to have surmised that an affray 
was possible or probable. But, if he knew 
nothing at all, or if he only kne® that a dis- 
pute between his syot and the ryot of another 
zemindar about a crop grown on one beegah 
of land bad been referred to arbitration, there 


was really no reason why he should appre- |: 


hend.an affray, or why he should think of using 
means to suppress what was not apprehended. 
Arbitration is suggestive of an arrangement 
by peaceable means, and not by violence. 


It is true thatthe Judge finds that some 
of the appellant’s retainers took part in the 
riot, at which event it is stated that there 
were some 20 to 40 men on both sides; that 
none of these retainers appear tò have been 
hired lattials, or brought from a distance. 
They were residents of the locality, and some 


r 
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of them, as employed in the lawfyl collecti§n 
of the zemindar’s rent, may, no doubt, be cor- 
rectly termed retainers; but, if they went out 
suddenly of their own accord to help one of 
their own party to retain a crop to wKich 
they perhaps thought him entitled, and if 
they committed acts of violence by which 
one man was killed, it would not follow that 
the zemindar knew of or could, by any means, 
have prevented the affray. 

On the whole, I am of opinion that the 
appellant cannot fairly be brought within 
the purview of section 155. The dispute 
was about a small piece of land, and the 
cause of the dispute was the attempt to cut 
the crop. Not only is it probable that this 
attempt gave rise to a sudden dispute, but 
the witnesses for the prosecution pointedly 
speak of the occurrence as sudden and with- 
out premeditation. There’ is no reasonable 
or just ground, such as might be inferred 
without direct evidence, had the circum- 
stances been different, that the zemindar 
ought to have known that an affray was 
impending, or was even probable ; and, conse- 
quently, there is no good ground for punish- 
ing him, because, in the language of the latter 


part of the section quoted, he did not use 


all lawful means in his power to prevent 
unlawful assembly or riot from taking place. 
In this view I would remit the fine. 
The papers must go to Mr. Justice Kemp. 
Kemp, F—After hearing the learned 
Counsel for the appellant, I entirely concur 
in the view taken by Mr. Justice Seton- 
Karr. 
The fine must be remitted. 


The 26th July 1865. 
Present: 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Grievous Hurt on grave and sudden pro- 
vocation, 


Queen versus Chullundee Poramanick. j 


Commitled by the Officiating Magistrate, and 
tried by the Sessions Fudge of Rajshahye, 
on a charge of murder, 


A person who, by a single blow with a deadly wéapon} 
kills another—entering at dead of night into a dark 
room where he and his wife were sleeping separately, 
for the purpose of having criminal intercourse with 
her—held guilty of causing grievous hurt on a grave 


and sudden provocation. S 


Kemp, F.—Tuls is a case in which I haye l 


come to the opinion egpressed by me after 
considerable doubt. As ghe case must ġo 


+ 
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before my learned colleague, I wouldask him 
to give it his careful consideration. 

The notice of the offence was not given 

-to the police until eight days after the occur. 
renge of the crime—this is an important fact. 
The body of the deceased Bodhi Sircar was 
not subjected to a post-morfem examination 
by a medical officer. The body was exhumed 
on the eighth day after its burial; and, as 
might be expected, it then being the hot 
season (April), it was.found in such an ad- 
vanced stage of decomposition that no exa- 
mination could take place. 

There is nothing to implicate the prisoner 
Chullundee beyond the admissions made by 
him before-the Magistrate. These admis» 
sions must be taken in their entirety, and are, 
to a certain extent, corroborated by the evi- 
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I have, therefore, to deal with the. case of 
the prisoner Chullundee. 

The Judge is unable to believe the admis- 
sions ot the prisoner to their full extent. 

He is of opinion that the prisoner must have 
struck the deceased when the lethal weapon 
was in hand, and he wholly discredits that 
part Of the prisoner’s admission which de- 
scribes the manner in which the weapon was 
used, and the blow inflicted. 

The Sessions Judge convicts the prisoner 
Chullundee of culpable homicide not amount- 
ing to murder, giving him the benefit of the 
grave and sudden provocation which he 
received at the hands of the deceased. The 
sentence passed on the prisoner is ten years’ 

| transportation. 

There is no reliable evidence as tothe 


dence of the witness Hossein, the son ofethe | cause of death; the body, as I have already 
prisoner. The admissions amount to this, that | observed, was not subjected to any post-mor- 
the deceased was a man of influence in the | Zem examination by a competent officer. 


village; entered the house of the prisoner at a 
late hour of the night for the purpose of 
having criminal intercourse with the wife of 
the prisoner ; that the prisoner, to set his mark, 
for thus he describes it, upon the person of 
the intruder, threw a weapon, in this case a 
dao, at the deceased; that the deceased was 
killed on the spot; that jthe prisoner, assisted 
by his son, the witness Hossein, carried the 
body of the deceased out of their house, and 


threw it down near the house of the deceas-. 
ed, where it was found by the brother of | 


the deceased, the witness Huddun, 
others.’ 

It appears that the principal men of the 
village took counsel together, and the result 
of their deliberations was, that it was agreed 
that the crime must be hushed up. The 
body of the deceased was buried, and his 
brother, the witness Huddun, was placed 


and 





The statemert of the police-officer* and 
others who were present when the body was 
disinterred, as to the appearance and charac- 
ter of the wounds on the head of the deceas- 
ed, must be received with the utmost caution, 
seeing that this evidence cannot but be based 
upon their observations of the appearance 
of the body after it had been admitted eight 
| days in the earth, withou® any protection 
from decomposition and decay.¢ 
Taking, therefore, the admissions of the 
prisoner, which I assume to have been volun. 
| tarily made, corroborated as they are to some 
extent by the evidence of his son, the wit- 
ness Hossein, I find that the’ deceased in the 
| dead of the night, probably according to 
| previous assignation, but of this there is no 
evidence, entered the house and room in 





| which the prisoner and his wife were sleep- 


ing separately, the room being dark ; that the 


under strict surveillance for eight days, when deceased, in pursuance of his guilty purpose, 
he was allowed his liberty ` notice was then! placed his haads on the person of the pri- 
given to the police, and enquiry was set on: soner’s wife; that the prispner, irritated at 
foot. this outrage, threw the weapon at the de- 
elhe prisoner Chullundee pleaded ‘not: ceased, who fell down, and then and there 
guilty” in the Sessions Court. In his Gett. died. The prisoner, assisted by his son whom 
tion of appeal to this Court he ass@rts that! he called to his aid, then removed the body 
he is innocent; that the deceased died of ` of the deceased from their house, and threw 
cholera, and that his confession before the ` it down near the house of the deceased. 
Magistrate was not a voluntary one, but! Taking into consideration the very grave 


was the result of the undue influence and | and sudden provocation which the prisoner 
bad treatment of the police. 


| received, and the absence af the intention to 
The other prisoners, the heads of the vil- 


lage, who have been convicted, under section 


ewidence to disappear, knowing or having 
reason to believe that an,offence had been 
committed, have not appealed. 


A 





Kl or knowledge that the act was likely to 
i ; cause 
- 201 of the Indian Penal Code, of causing 'assume from, the admissions of the prisoner, 


death—facts which I am bound to 


taken as a whole, and not construed as the 
Judge has done to suit his view of the 
offence and the prisoner’s actions and inten- 
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tions—I convict the prisoner Chullundee of 
“ causing grievous hurt on grave and sudden 
provocation.” —Section335,IndianpenalCode. 
This is certainly not a case in which a severe 
e punishment is necessary. I sentence the pri- 
soner to one year’s rigorous imprisonment, 
the term of his imprisonment to commence 
from the date of his original sentence. 

The papers must be laid before Mr. Justice 
Seton- Karr, , i 

The attention of the Sessions Judge fs 
directed to section 362 of the Code of Cri- 
minal Procedure: ‘ The charge should be 
read and explained to each accused person,” 
and the plea of each accused person should 
be separately recorded, and not in the lump, 
as has been done in the present instance. 

, Sefon-Karr, 7.—The sentence of 10 years: 
transportation, considering the grave, provo- 
cation, is quite preposterous. We may not 
be quite certain as to the exact mode in which 
the blow was inflicted, but the deceased was 
evidently killed by one blow just as he was 
about to dishonor the prisoner. I concur in 
the sentence of the one year’s rigorous impri- 
sonment proposed by Mr. Justice Kemp for 
the appellant, Chullundee Poramanick. 


The 26th July 1865. 
‘ Present / 


_ The Hon'ble C. B. Trevor and F. D Kemp, 
Judges. 

Insane Prisoners—Procedure. 

Queen versus Kalai Sheikh. i 


Committed by the Deputy Magistrale, Ba- 
sirhaut, and tried by the Sessions Pudge, 
Fessore, on a charge of false evidence. 


wë 


A prisoner who is insane and unaccountable for his 
actions, and therefore incapable of ranking his defence, 
instead of being tried, should be dealt with according 
to sections 389 and 390, Criminal Procedure Code. 


-` Trevor, F.—The Civil Surgeon deposes 
distinctly to the fact that the prisoner is of 
unsound miind, and not accountable for his 
actions. He is clearly, therefore, incapable 
of making his defence; and the Sessions 
Judge, instead of trying him in this mental 
state, should ha% proceeded under the pro- 
visions of sectiorfs 389 and 390 of the Code 
of Criminal Procedure. The trial must be 
quashed, and he should be directed to act in 
accordance with the above cited provisions of 
the law. i - 

Place this before another Judge. 

Kemp, F.—1 entirely concur. 


m 
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The 318t July 1865.. 


Present: 

The Hon'ble F., B. Kemp, Fudge. 
Appeal—Bail—Suspension of Sentence, 
Miscellaneous Case. 

Queen versus Moorali Kinkur Mookerjee. 


Appeal against the order of the Magistrate 
of Beerbhoom. 


Although a Sessions Judge cannot release a prisoner 
on bail, pending an appeal, he may suspend the sen- 
tence pending the appeal. 


THE offence with which the prisoner has 
been convicted is not a bailable offence. I 
therefore think that the Sessions Judge was 
right in holding that he was not competent 
to release the prisoner on bail, pending the 
result of the appeal to his Court, 

The Sessions Judge was, however, wrong 
in holding that he had no discretion to sus- 
pend the sentence. This power he clearly 
possesses under section 421 of the Code of 
Criminal Procedure. The Sessions Judge 
will therefore be informed that, if he see 
reason to suspend the sentence pending the 
appeal, he is at liberty to do so, the prisoner 
remaining in the hajut instead of in rigorous 
imprisonment. 





The 31st July 186s. 
Present: 


The Hon’ble F. B. Kemp and W, S. Seton- 
` Karr, Judges. 


District Municipal Act—Nuisance—Liability 
to punishment for, 


Queen versus Parbutty Churn Sircar, 


Referred under section 434, Act XXV. 
1861, and Circular Order 
the 15th Fuly 1863. 

A is punishable if his land is made fil i- 
sances committed by other persons., But, ty 4 Sub. 


let his lands to others, the actual occupiers of the land 
are liablg. 


of 
No. 18, dated 


Tus case is, in some respects, similar to 
that which formed the subject of the Sessions ° 
Judge's letter of the 12th of June, No. 170," 
the orders in which were communicated in - 
the Resolution of the Court of the zret of 
June. 

We do not concur in-the doctrine laid down - 
by the Sessions Judge in the present refers 
ence, to the effect that “a person is tot 
punishable if his land is made filthy by nui- 
sances committed by othet persons, 


e Act VIII. of 1859. 
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L 
But in this case the redl point has not been 


enquired into. The accused pleads, not that 
his land, while still in his own possession and 
under his control, has been made filthy by 





'oth& persons, but that he has actually sub- 


let his lands to fyots. This allegation should 
be enquired into, and, if it be proved, it would 
seem that the actual occupier of the land 
would be liable to ane under section 67 of 
the Act quoted by the Judge. 

We observe, too, that it would be sufficient, 


under section 215 of the Code of Criminal 


Procedure, if the substance of the complaint 
was stated to the accused on his appearance. 
After this has been done and the evidence 
has been heard, a brief but legal and formal 


_ + finding should be recorded by the Magis- 


trate. 

We annul the sentence of the Joint-Magis- 
trate, and direct that the case be re-tried with 
reference to our remarks, 





The 31st July 1865. 
Preseni: 


' The Hon’ble F. B. Kemp, Fudge. 
Jury (Province of). 
Queen versus Rookni Kant Mozoomdar. 


Committed by the Judge of the Small Cause 
Court, and tried by the Sessions Fudge 
of Moorshedabad, on a charge of false 
evidence. 
It is in the province of a jury to~weigh the evidence 


as to the truth or falsity of the evidence, and to judge 
of the intention. 


Tuis is a trial by jury—no point of law 
arises. The prisoner has been convicted 
under section 193 of the Penal Code, as well 
as under section 199; under the former sec- 
tion it is not necessary to prove that the 
evidence was false on a material point. There 
can be no question that the evidence was 
falge, inasmuch as the assertion, that the em- 
ployer of the prisoner was at Benares at 
the time the suit was filed on his veriffcation, 
was false. The gvidence was given in a 
judicial proceeding, and the intention was 
“corrupt, to wit, to evade sections 27 and 28, 
Under section 28, Act 
VIII. of 1859, the Court must be satished 
that, owing to absence, or some other good 
- cause, the plaintiff is, precluded from verify- 
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of the plaint. 
that his employer, was at Benares, and this 
has been found by the jury to be an inten- 
tionally false statement, 

It was in the province of the jury to 
weigh the evidence as to the truth or falsity 
of the evidence, and to judge of the inten- 
tion. : 

This Court, therefore, cannot interfere ; 


| the appeal is rejected. 


The 7th August 1865. 
Present: 


The Hon’ble F. B. Kemp and G. Campbell, 
Judges. 


Trial by Jury—Prisoner claiming right of refer- 


When examined, he deposes 


ence to Sudder Court, entitled to opinion of . 


Judge and to appeal. 


Queen versus Chukkun alias Juggun 
Gowalah. 


Committed by the Fotnt-Magistrale, and tried 
by the Sessions Fudge of Patna, on a 
charge of murder. 

A prisoner, by claiming the “‘ right of reference to 


the Gudder Court,” does not lose all right to the opinion 
of the Judge, and to appeal on the facts upon a trial 


by jury. ý 

Campbell, F.—Tuis is a cas@ of murder 
and theft, or “theft with murder,’ commit- 
ted prior to 1st January 1862. I think that 
the Sessions Judge has somewhat mistaken 
the law now applicable to such cases. He 
is right in trying the case under the new 
Criminal Procedure. But I hardly think 
that the general remark, that “ the prisoner 
has not claimed the right of reference to the 
Sudder Court,” can be safely considered to 
deprive him of all right to the opinion of 
the Judge, and to appeal on the facts upon 
a trial by "jumm, The facts must, I think, 
be considered open to revigion, if the pri- 
soner should appeal. We ought, therefore, 
to ‘have on record the opinion of the Sessions 
Judge, whose opinion for or against the pri- 
soner is in this case material. As important 
itis that the Sessions Judge seems to con- 
sider hinySelf tied down by the provisions of 
section 302 of the Penal Code. He appears 
in that view to have pass@d the sentence 
of transportation for life, and to.refer the 
case with a view to its mitigation. I think 
it is not as the Sessions Judge supposes. 


tng the plaint. $n this case the prisoner, | The substantive Criminal Law, z. e., the Penal 


styting himself general attorney of the plaint- 
iffa woman, avers that she is at Benares, 
and further verifies*the truth of the contents 
i e 
H 


N 


Code, has no application to offences com- 
mitted before it came into operation. The 


Sessions Judge has jurisdiction under the - 


= 
Ls 
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new procedure, and can, I think, pass any 
sentence (short of death) to which the pri- 
soner is liable under the ofd law, subject to 
reference, if claimed, and to appeal under any. 
Circumstances. I have not seen the papers of 
the former trial, and it does not, on the face 
of these proceedings, appear why the sentence 
for such an offenee should be reduced below 
transportation for life. At present I do not 
see the reason for such a course, supposing the 
prisoner to be guilty as found, for I have 
not gone into the evidence. 


On the whole, I think, the best way will 
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false evidence for the purpose of being used 
in a stage of a judicial proceeding, punishable 
under sections 193 and 511 of the Indian 
Penal Code. The sentence passed on each 
prisoner is five years’ rigorous imprisonnfent, 
and to pay a fine of 20 rupees each, in de- 
fault to suffer two months’ further rigorous 
imprisonment, 





It appears from the evidence that the pri- 


: soners gave information to the witness Ekana 
. Allee, who is a Police Inspector, vested in 
‘that capacity with the power to hold prelimi- 


be to return the case to the Sessions Judge i nary enquiries into cases involving an infrac- 


to record a judgment, and (if he convicts) 
-to pass a sentence, leaving prisoner (if he 
does not claim a reference) a right to appeal 
on the law and facts, the verdict of the jury 


- non obstante, 


Let, however, another Judge see the papers 
before they are returned. 


Kemp, 7.—I1 concur. The course proposed 
by my learned colleague is much the same 
as that adopted by the learned Chief Justice 
and myself ona former occasion when the 
case was before us. 


The 7th August 1865. 
Present: 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges, 


Attempt to fabricate false evidence— 
Punishment for. 


L] 
Queen versus Sopndur Putnaick and Neemoo 
Pootoo. 


Committed by "the Assistant Magistrate of 
Nugwan, and tried by the Sessions Fudge 
of Midnapore, on a charge of fabricat- 
ing false evidence. 


The term of impris®@nment for attempting to fabricate 
false evidence for the purpose of being used in a stage 
of judicial proceeding cannot extend beyond one-half 
of 7 years. 


Kemp, 7.—TueE prisoners have been con- 


yicted of the offence of attempting to fabricate ! tive offence. i 


, Soondur. 


| tion of the Salt: Laws, that certain parties 
bad concealed in their houses illicit salt 
| which would be found if a search were made. 
: The Inspector took the depositions of the 
two prisoners, and, upon the information 
‘thus obtained, proceeded to the village of 
. Doobrabaree ; the houses of the suspected 
parties were pointed out by the two prisoners, 
, and were placed under surveillance. Sudden- 
Je the attention of the Police Inspector was 
‘directed to something suspicious in the ap- 
‘pearance of the cloth which was tied round 
the waist of the prisoner Soondur. The In- 
spector directed the witness Pootoo, who was 
‘in company with him, to search the prisoner 
On doing so two earthen vessels, 
with illicit salt in them, were found on his 
ı person. Inthe prisoner Neemoo’s hands were 
' found an earthen pot with illicit salt in it. 
H 
) There can be little doubt that the pri- 
| soners, who are informers, intended to place 
the illicit salt in the houses or on the pre- 
, mises of the parties charged, to serve as evi- 
| dence against them. 


The Inspector was conducting an enquiry 


_ preliminary to a proceeding before a Court 


of Justice. The investigation was, therefore, 

' a “stage of judicial proceeding.” The pri- 

| Soners are, in my opinion, guilty of ‘‘attempt- 

i ing” to fabricate false evidence for the pair- 

‘pose of being used ina stage of a judicial 
proceeding. 


‘The maximum pynishmént for the offence ə 
of ‘fabricating false evidence in a stage of. 


„a judicial proceeding ” is seven years’ impri- 
sonment of either description. 
to commit the above offence is punishable 
‘under the provisions of section 511 of the 





Indian Penal Code; but the term of impri, ` 


sonment cannot extend beyond one-half, of 
| the longest term provided for the substan- 


T En 
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e ‘The sentence of five years, which is more The proceedings of the Deputy Magistrate 

than half of seven years, is, therefore, clearly | are quashed. The fine must be refunded. 

= illegal. I reduce it to three years in the case | The papers may Be returned to the Sessions 
of both prisoners. With this exception the | Judge. 





conviction will stand. See 
The papers must be submitted to Mr, Jus- : 
tice Seton- Karr. ` 
t 186s. .. 
Seton-Karr, F.—This seems to me the EES 
legal sentence under the two sections quoted | ` Present « 


by the Sessions Judge. 
' The Hon’ble F. B. Kemp and W. S. Seton- 
——— Karr, Judges. 


The 7th August 1865. Dacoity (under the Penal Code)—P lunder. 


Queen versus Khoyrat Ally Beg, Nowab 


Present i Khan, Gorachand Barick, Saboo Khan, and 
j ` Tarrachand Saut. 
The Hon’ble F, B. Kemp and W. S. Seton- 
Karr, Judges. g Committed by the Deputy Magistrate of 
, Tumlook, and tried by the Sessions Judge 
Fine not awardable as compensation in cases of Midnapore, on a charge of dacoity, re, 


under Chapter XIV , Penal Code—Record of 


proceedings in cases under Chapter XV. The definition of dacoity in the Penal Code is so 


wide as to extend to what would have been treated as 
cases of plunder under the old law. 


— 





Seton-Karr, #.—TueE pleader for theappel- 
lants in (bie case endeavours to make out that 
the evidence does not bear out the charge of 

Referred under section 434, Act XXV. of | dacoity, of which they have been SEET 
1861, and Circular Order No. 15, dated by the Sessions Judge; and that the facts 
the 15th Fuly 1863. disclosed by the evidence, even if relied on, 
A fine cannot be awarded as compensation in a case do not show more than house-trespass and 

falling under Chapter XIV., Code of Criminal Proce- | Perhaps attempt to plunder. In support of 
dure. eee ën S this, the pleader relies on the inability or un- 
of the complainants. the evidence of the ere i Wë llingness of the complainant pr oceed 
the reply of the accused, should be recorded. with the 3rd count, of dishonest retention of 
part of the plunderèd property, and on the 

Reap a letter from the Sessions Judge of | consequent acquittal of the prisoners on this 

Hooghly, submitting certain proceedings of | chare altogether. 

the Deputy Magistrate, under the provisions The charge of dacoity with murder also, 

of section 434 of the Code of Criminal Pro- | it is to be observed, fell to the ground, be- 
cedure, ` cause the blow inflicted on the man Gora- 

There can be no doubt that the: order of | chand by one of the party who is not present 
the Deputy Magistrate, inflicting a fine and | did not fall on a vital part; the injured man 
awarding the same as compensation in a case | subsequently dying of fever, which supervened. 
which falls under the provisions of Chapter I have gone through the material part of 

XIV. of the Code, is illegal. This has been | the evidence, which has been very carefully 

ruled by this Court in the case quoted by the | taken, and which is very voluminous, and am 

e Sessions Judge. * e satisfied that there is quite sufficient to show 

- The Court further observe that, had the | that the prisoners, who are clearly identified 

offence fallen under the provisions of Chapter |-by credible witnesses, did, aach the house 
, "AN, the proceedings of the Deputy Magis- | of the complainant, and didptunder it of cer- 

trate in not recording the statement of the | tain properties, breaking boxes, and cairying 

complainant, the evidence of the witnesses, | away rice and some other articles. 

‘and the reply of, thè accused person, were The evidence of Srinibas, the Sub-Inspect- 


Queen vs. Nijanund. 


„ wholly illegal. or, who happéned by chance, in the execu- 
_ dt is unnecessary to notice the other minor | tion of other duty, to be passing that way, 
irregularities noticed by the Judge. is good in corroboration of the main facts 
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- deposed to by the eye-witnessés ` the Sub-In-. substantial defenc®, and the prisoners had the ° 
spector proves the fact, as he saw some traces ' advantage of being defended by a pleader of 
of the outrage immediatel} after its occurrence. the High Court at the original Sessions. The 
On the other hand, no great or permanent in- į truth seems to be that, in this as in similar 
jury appears to have been done. Cattle be- cases, the complainant tells his story with ex- 
longing to the witnesses, Rabiram and Hari aggerations, and the line of defence taken does 
Puttur, if carried off, were almost immedi- ' not at all assist the Court in reducing those 
ately re-captured, and the complainant failed | exaggerations to the measure of strict truth, 
to identify any of the articles discovered in | Looking to the above facts, I see no reason to 
the houses of the prisoners, which were soon doubt that the prisoners have been justly con- 
afterwards searched. ' victed ; and, had it been necessary, charges of 

The Sessions Judge correctly remarks that | unlawful assemblage and riot, accompanied 

the offence was not a dacoity, as such offences With wounding, might have been drawn up 
are commonly known in this country, butthat ; against them. 


it was a dacoity within the meaning of the law;. On the other hand, I think the punishment 
and he ascribes the origin of it partly to a ‘of five years’ rigorous imprisonment too severe 
private quarrel and partly to a “dhurmaghat,”’ forthe offence. The act of wounding Giri- 
or organized system of resistance by ryots : dhar Bhooya is shown to have been the inde- 
against their zemindar. pendent act of a person not yet apprehended ; 
With these remarks I entirely concur. The and, after all, the complainant does not seem 
popular and current notion of dacoity is that to have suffered any extraordinary losses, nor 
of dn outrage committed, at the very dead of ! the outrage to have been of a very aggravated 
night, by a band of ruffians, whose heads are nature. Certainly, if very valuable property 
covered, and whose faces are disguised by ` had been carried off, the complainant, aided 
chalk or some other mixture, and who have: by the Sub-Inspector, had every chance of re- 
no private enmity with the peaceable and un- covering the same. 
fortunate house-holder, whom some one of the : Still, these attacks, committed in broad day- 
gang has previously, by secret enquiries, mark- ` tient, are very prejudicial to the peace of the 
ed out for a prey. But the definition in the: district, and, as committed in open violation 


Penal Code of dacoity is very wide. Iris gf law, encourage an habitual resort to law- 
decidedly an extension of the old law. Sec- _lessness, and they must be punished. 


tion 391 of the Code says that a dacoity can ; ; 

be committed by five persons who conjointly te I ee Ge ule be adequately 
commit or attempt to commit robbery, or when ` Mt DY a Sentence h Io PESTS HIB OrOUS: 1m- 
the whole number of persons who conjointly | Prisonment, to which I propose to reduce that 
cOmmit the robbery, or of the persons present | EE i ` 

aiding the commission or attempt, amounts to The papers must go to Mr. Justice Kemp. 


the number of five. | “Kemp, #—I concur. The sentence pro- 

There can be no question that thise legal! posed by my learned colleague is sufficiently 
description fits the acts of the prisoners, as severe to meet the requirements of the case. 
described at some length by the various wit- 
nesses, 


It may be well that ryots @hd servants of? 
zemindars, and ative residents in the interior, , The 15th August 1865. 
should know, for the future, that persons who : 
commit the offence popularly known as “ Zoot ! 
faraz,” Brn ade, which is an act unfortu- e 
nately involving no moral torpitude whatever D 
inthe eyes of many natives, run the chance, | The Hon'ble F. B. Ronne W. S, Seton-Karr, . 
under the present law, of a trial and convic- and E, Jackson, Judges. | | « 
tion for the serious crime of dacoity. 


The defencerig this case is, as usual, aliéis, , Imprisonment in default of payment of fine— 
which were not attempted to be supported `. Distress and Sale of moveable property (whe- , 
but I am inclined to think, from the evidence ‘her ordered or not by the officer inflicting the, 
of Jugeswar Bhooya, that some plea of attach- | fine). ¢ : 
ment under legal process was put forward by ! wë 
the prisoners at the time of the attack, But’ Queen versus Modoosoodun Day and nine 
no such plea was insisted on as part of the: others 
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Referred by the Officiating Magistrate of | 
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the 24-Pergunnahs. 
f 


HELD by the majority of the Court that an offender, i 
who s undergone the full term of imprisonment to , 
which he was sentenced in default of the payment of : 
a fine, is still liable to have the amount levied by 
distress and sale of any moveable property belonging 
to him which may be found within the jurisdiction of 
the Magistrate ot the District, whether the Officer who | 
inflicted the fine issued any special directions on the | 
subject or not (Seton-Karr, J., dissenting). 
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der to imprisonment and fine, I do not see 
my way to an adition of this kind to be sub- 
sequently made by a different Magistrate. 


In {any view, I wish these papers ‘to be 
laid before Mr. Justice Kemp. 


Kemp, F.—I1 cannot contur with my 
learned colleague. An offender, who has 
undergone the full term of imprisonment 
to which he has been sentenced in default 
of payment of a fine, is still liable to have 


- un rëm me 


Selon-Karr, 7.—Tuis case has now been. the amount of the fine levied by distress 
argued by the Government Pleader, who | and sale of any moveable property belonging 


points to section 61, Criminal Procedure | 


to him which may be found within the 


Code, which says that it shall be “competent ` Jurisdiction of the Magistrate of the Dis- 


“to the Court which sentences such offender, 
“whether or not the sentence directs that, in 
“ default of payment of the fine, the prisoner j 
“shall suffer imprisonment, to issue a warrant 
“for the levy of the amount by distress and 
“sale of moveable property.” e 


A ruling of a Bench of three Judges, in 
reply to a reference from Monghyr, is also 
quoted, which clearly lays down that impri- 
sonment, suffered in default of payment of 
fine, does not exempt the property of the 
offender from being distrained and sold. 


I am quite prepared to follow .this ruling 
in ordinary cases, and to hold that the origi- 
nal Deputy Magist-ate, who passed the sen- 
tence of fine and imprisonment, might have 
ordered the fine to be levied by distraint, 
either at the time of the sentence, or at any 
subsequent time, over and above the addi- 
tional imprisonment undergone by the appel- 
lants. But Iam not so clear whether another 
Deputy Magistrate, succeeding to him, has 
power to make such an addition. And Iam 
quite clear that, when he at first refused to 
levy the fine by distraint, the Magistrate, if 
he thought the ruling of the Deputy Magis- 
trate erroneous, ought to have referred it to 
this Court under section 434, and ought not 
himself to have overruled the Deputy Magis- 
trate. There was no appeal to the Magis- 
trate, and, if the release of the property 
was wrong in law, the proper courses was to 
refer the matter to this Court. 


Under any view of the case, I should wish 


“this case to be laid before Mr. Justice Kemp, 





| trict (wide section 61 of the Code of Cii- 


minal Procedure. 

The imprisonment is not to be taken as 
satisfaction of the fine ` nor, as it is put by 
the learned commentators, Morgan and Mac- 
pherson : ‘ The offender is not permitted to 
choose whether he will suffer in person or in 
his property.” There is, of course, a limit- 
ation to this process of levying the fine 
(see section 70, Indian Penal Code). I ab- 
serve that a Bench of three Judges have 
ruled in support of the view taken by me. 
The Deputy Magistrate, who first passed the 
sentence of fine in addition to imprisonment, 
passed no order, one way or the other, as to 
whether the fine could be levied Or not under 
section 61. Another Deputy Magistrate 
was of opinion that it could not be so. 
Doubtless this opinion was wrong, amd the 
Magistrate wou'd have acted more regularly 
had he referred the question to this Court 
under the provisions of section 434 of the 
Code of Procedure. But, as the petitioners 
have themselves invoked the Court, and 
aske@ it to exercise its power of revision, 
there is nothing, in my opinion, to prevent 
the Court from exercising the powers vested 
in it by section 404 of the Code of Pro- 
cedure. I wotfld reject the petition, and, 
unless the fine be paid, it mit be levied by 
distress and sale of the moveable properties . 
of the petitioners, 


Jackson, F.—\ am of opinion that, under 


‘section 61, Criminal Procedure Code, the 


fine is leviable by distraint and sale of any 
moveable property belonging to the offender, 


= Ihave great doubts whether a fresh Deputy , which may be found withgn the jurisdic- 


Magistrate, either of himself or acting under | 
the Magistrate s orders, could practically add , 
- to a-sentence passed by his predecessor. | 
Penal laws, it seems to me, should be con-- 
| issued any special directions on the subject 


straed strictly; and, if a provision for dis- 


traint and sale has not been ordered by the | or not. 


tion of the Magistrate of the District ; and 
that the fine may be levied in the mode as 
prescribed in that section of the law, 
whether the officer who inflicted the fine 


The Magistraie will be directed to 


Magistrate who originally sentenced the offen- ` proceed and levy the fine unless it is paid, 


\ i 


` 
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. tioned for its release, and explained the cause 
,of his absence. The Deputy Magistrate was 
(not satisfied with his evidence, and, holding 
[that view correctly under the law, refused 
e to restore it. e 


The r8th August 1865, 
Presenb: 


The Hon’ble W. S. Seton-Karr and E. Jack- 
son, Judges, 


Forfeiture of property of absconding offender, , But, though these orders of the two officers 
were perfectly legal, still we think that the 
‘previous order of the Asistant ordering the 


‘processes of attachment and proclamation 
Referred under section 434 of the Code of P 
Ge i e 
Criminal Procedure, and Circular Order were illegal, as he does not anywhere record 


on what grounds he was savisfied that the 

No. 18, dated the 15th Zut 1863. _accused was absconding or concealing himself 
Forfeiture of property of an absconding offender, to evade justice. These processes are not to 
who appears within two years from the attachmentof his ' issue whenever a warrant fails of its effect. 


property, should not be carried into effect until after a 
regular enquiry into the causes of the offender’s absence. ` The officer sent to serve the warrant should 


i be examined as to the measures adopted by 
Jackson, 7.—THE Sessions Judge has fully | him to serve it; and if, on his evidence, or in 
stated the facts on which this reference is | any cther manner, the Magistrate is satisfied 
based It is not necessary to repeat them. ` thar the accused is evading justice, then and 
We do not agree in the view of the law , then only can the processes of proclamation and 
whieh the Sessions Judge has taken, but are of ` attachment issue. Notonly in this case does it 
opinion that, as far as the points of law re-, not appear that any such enquiry was made 
ferred to by the Sessions Judge are ‘concern- , upon which it can be held that the Magistrate 
ed, orders of both Mr. Assistant Magistrate ' satisfied himself that the eccused was abscond- 
Norman and Deputy Magistrate Ahmed Ali! ing, but it is also clear that he made a most ` 


Bishonath Sirear, feftftoner. 


are perfectlylegal. ‘lhe Sessions Judge thinks 
that the six months, during which an abscond- 
ing person’s property is not to be sold, is a 
locus pentientia, and that, if he gives him- 
self up within that time, he is entitled to 
a retum of his attached property. But that 


summary and cursory enquiry asto whether the 
explanation of the accused, after he did appear, 
was sufficient to account for the non-service 
of the warrant, The Deputy Magistrate dis- 
believes the witnesses, and that is all. The 
clause of the law allowing the property of a 


six months has reference only to the sale of 
the property, and cannot be extended or ap- 
plied to the accused with an effect which is not 
distinctly declared in the law itself. Such 
attached property, the law says, shall be 
declared to be at the disposal of the Govern- 
ment, if the accused does not appear within 
the time fixed in the proclamation; and®it is 
for the accused, when he appears at any time 
within two years after the attachment, to 
satisfy the Magistrate that he has not been 
avoiding the process of the Court. It may be 
a doubtiul quesflon whether, if the property 
has not been declared to be the property 
of the Government before the accused appears, 
it can be sq declared after he has appeared. 
Tne law does not lay down any express time 
when the order shall be passed; and if, by 
mistake or inadvertence, it has not been passed 
before the accuggd appears, we think it might | 
be passed after he has appeared. In the 


‘person who has evaded justice to be forfeited 
to Government is highly penal, and certainly 
should not be carried into effect only when it 

‘is quite certain that the accused did really 
abscond. Section 185 evidently contemplates 

that there shall be “a trial before a competent 

, Court,” and this implies that the evidence to 

' prove that the accused was absconding, as 
well as his evidence in exenlpation, shall be 
heard in his presence, and a judicial determi- 

' nation shall be come to upon the points. The 
Deputy Magistrate did not hold any such 
trial, and; on this ground, we think that his 

i final order was illegal. It is reversed, and, be 

"ie directed to hold a regular trial, and there- 
upon determine on the restoration or confisca- 

i tion of the attached properly. 


Seton-Karr, F—I1 do not altogether- 


that the penalty for evasion of the warrant 


concur with the Sessions Judge in holding ` 


present case, the accused, when he did appear, 
did not attempt to satisfy the Court that he 
had not evaded jussice, and Mr. Assistant 
Norman consequently ordered thatthe attached 
property should remain at the disposal of 
Government, The accused afterwards peti- 


could never, under any circumstances, b: 
legally imposed after the object of the, 
Magistrate, 7. ¢, the appearance of the 
accused, had been obtained. But I do cour 
with the Sessions Judge, and with, my 
colleague, in thinking that the Deputy pia- 


d 
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gistrate has mis-read the order of attachment 


REPORTER. 


and that the Magistrate is altogether wrong - 


In saying that the property became the pro- 
perty of Government on the roth of March. 


Rulings. (Not gl), . 


to us by the local authorities, does not 
afford any information on this point. Mr, 


.Brae has appeared*in person in this Court; 


Or the whole, I am quite willing to consent 
, Church (old Cathedral), Calcutta, and has 


to a reversal of the orders of the Magistrate. 
He should hold a new trial, 


and determine ! 


whether the property should or should not be ' 


released, looking aswell to any evidence which 
may show where the prisoner was during the 
evasion of the warrant, as to the ultimate re- 
sult of the proceedings and the acquittal of 
the prisoner. 


The rgth August 1865. 
Present: 


The Hon’ble W. Morgan, E. B. Kemp, and 
W. S. Seton-Karr, Judges, j 


High Court asa Court of Revision— European ' 


British Subjects, 
Queen versus Thomas Brae. 


Baboo Juggadanund Mookerjee for 
the prosecution. 


Mr. R. E. Twidale for the Prisoner. 


Herp by Morgan and Kemp, FF., that there was 
no error of law in the record to justify the Court’s 
interference with the Magistrate’s order of release of 
the prisoner. 

HELD by Morgan and Seton Karr, ¥¥., that the 
High Court, as a Court of Revision, under section 404, 
Criminal Procedure Code, has no jurisdiction over 
European British subjects in criminal cases. 


Kemp, F.—TueE case of this gentleman ' 


has come before this Court, asa Court of 
Revision, under section 404 of the Code of 
Criminal Procedure. 

This Court, on the Criminal Side, acts as 
a Court of reference, of revision, and of 
appeal. 
Procedure Code, the Court acting as a Court 
of Revision “may,” on the report of a Court 
of Session, or of a Magistrate, or ‘whenever 


Under section 404 of the Criminal . 


it tpinks fit, “ call for the record of any crimi- . 


nal trial, or the record of any judicial proceed- 
ings of a Criminal Court within Aire jurts- 
diction, in which it shall appear to it that there 
has been error in*the deeision on a point of 


«law, or that a point of law should be consi- 
8 dered by this Court, and may determine any 


point of law arising out of the case, and there- 
upon pass such order as to the Court shall 


seem right.” 


. in this case we hav had to satisfy ourselves 
in athe best way available to us whether ' 


he has submitted an authenticated copy of the 
Register of Marriages kept at St. John’s 


further examined Mr. George W. Kellner: 
from this evidence, in the absence of app. 
thing to rebut it, we are satisfied that Mr. 
Thomas Brae is a European British subject. 


The charge against Mr. Thomas Brae, as 
entered in the charge paper submitted by the 
Police, is that he voluntarily caused grievous 
hurt by means of an instrument for shooting, 
section 326 of the Indian Penal Code. We 
note that Mr. Brae was not taker into custody, 
nor was any warrant issued for his appre- 
hension. ‘The Magistrate of Furreedpore 
(Mr. Walton) appears to have taken up the 
case in his capacity of Magistrate ; his pro- 
ceedings are signed “ T. Walton, Ofi- 


# Note.—Therecord does not clating at Magis- 
disclose that he acted in any trate, " Under ` 
other capacity, nor have we the provisions 


been shown that Mr. Walton 


is a Justice of the Peace. of section 37 of 


the Code of Cri- 
minal Procedure, Mr. Walton, as Magistrate, 
was competent to hold the preliminary enquiry 
into the present case, notwgthstanding Mr. 
Thomas Brae could not be tried by any Court 
but this Court, exercising its extraordinary 
Original Criminal Jurisdiction. Mr. Walton 
being of opinion, after recording the evidence 
for the prosecution, and receiving a written 
statement from the accused party, that there 
were not sufficient grounds for proceeding 
further in the case (vide section 41 of the 
Code of Criminal Procedure), inasmuch as he 
held? that Mr. Thomas Brae’s acts were 
justified, on the ground that nothing is an 
offence which is done in the exercise of the 
right of privatg defence, recorded an order 
to the effect that “ the charge must be aban- 
doned, and that it was unnecessary to pro- 
ceed further with the case.’ 


As Mr. Walton has not acted in this case 
in his capacity of Justice of the Peace, it is 
obviously unnecessary for this Court, im- 
portant as the question may be when it does 
arise, to give any opinion, ag to the question 
whether, in the event of hisehaving so acted, 
this Court would have had jurisdiction or 
not to revise his proceedings. 


Reverting fo sections 404 and 405 of the 


Mr. Thomas Brae is a European British ! Criminal Procedure Code, under which alone 


subject or not, 


\ 


The record, as sent up-this Court can have any jurisdiction in the 
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present case, I would observe that there 
has been “no error” in the order of the 





Magistrate on a “ point of law” (section 404). . 


The order is neither illegal, nor, under all 
the circumstances ofthe case, improper. The 
proceedings are also regular (section 405). 
I therefore decline to interfere. 

Selon-Karr, F.—We have now to con- 
sider the papers in the case of Mr. Brae, 
who had been discharged by the Joint- 
Magistrate of Furreedpore, after having 
fired at and wounded two Natives with 
ball. The grounds for the discharge with- 
out. any commitment were simply that 
Mr. Brae, whose acts of firing with ball were 
admitted, had acted in self defence. 

The facts of the case are cleaily given in 
the record, and have had our full attention. 
The case has been argued before us by 
Mr. Twidale on behalf of Mr. Brae, and by the 
Government Pleader on the other side, both 
as regards the reason given for non-commit- 
ment, and as regards a very important ques- 
tion of the jurisdiction of this Court. 

We have been asked to consider the case, 
under section 404 of the Code of Criminal 
Procedure, as a.Court of Revision ; but, when 
the case was first argued, it was urged for 


Mr. Brae, for the first time apparently in the - 


case, that he wes a European British sub- 
ject, and that the appellate branch of the 
High Court had no jurisdiction, and could 


not order his commitment to the Original. 
Side of the High Court, even if we thought ' 


that he had been improperly discharged, 
and that he ought to have been put on his 
trial formally, and either acquitted or con- 
demned by the only tribunal competent 
to try him for the offence with which he had 
been charged. On this, we gave the pleAder 
for Mr. Brae one fortnight’s time to produce 
evidence that his client was a European 
British subject, and was entitled to all the 
privileges ot such person in regard to com- 
_mitment and trial. 

In the lower Court this question had not 
been distinctly raised, and the presiding 
official of the Court had acted apparently as 
Magistrate, and not as Justice ot the Peace. 
This evidence has now been adduced before 
us. The marriage certificate of Mr. Brae’s 
parents, duly attgsted, has been put into the 
Court, and Mr, d W. Kellner has sworn 
before us that he believes Mr. Brae to be 
the offspring of that marriage, and that he 
always understood Mr. Brae’s father to have 
been a European British subject, as he came 
out to India alter the age of 21. Mr. Brae 
himself was educated in England, and, to 
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all appearance, is of English parentage afd 
| birth. 
The Government Pleader having in no 
“wise attempted to impugn or rebut this 
‘evidence, Mr. Brae is entitled to ask «he 
Court to consider him as having proved his 
staius of a European British subject. 

Mr. Justice Kemp is of opinion that, as 
Mr. Walton has not acted in his capacity of 
Justice of the Peace, it is obviously unneces- 

‘sary for this Court to give any opinion on 
the question whether, in the event of his 
having so acted, this Court would have had 
: jurisdiction or not to revise his proceedings. 
' I cannot concur in this view. In my hum- 
ble opinion, the question of jurisdiction is of 
ithe highest importance for this and for all 
other similar cases in future. And it most 
‘naturally arises, in this very case, in this way. 
_ The proceedings of any Magistrate would 
prima facie be liable to revision for an error 
, of law by this Court, and, if nothing appear- 
ed on record, or had been urged by Mr Brae 
to show that he was a European British 
i subject, we might consider him as amenable 
to the local tribunals, The law on this point, 
as Clearly laid down in the well-known case 
‘of Calder vs, Halket, and followed in other 
cases, is that the person claiming such pri- 
vileges is bound to prove them. The Court 
is not to assume such s/azus without proof, 
But the claim successfully preferred by 
Mr. Brae to the privileges of a European 
British subject places the case in a new light. 
Mr. Brae being, in our eyes, a European 
British subject, it becomes most necessary to 
i see whether, if we should think on full con- 
sideration that further proceedings should 
be taken, we have really the jurisdiction to 
order such proceedings to be taken by a 
Justice of the Peace. If we have not, we 
should stay our hand. If we have, we can 
then go into the reasons given by the Magis- 
trate for discharging Mr. Brae. It is, to my 
thinking, clear that the question of jurisdic- 
tion fully discussed by the pleaders on bath 
sides is, as l have said, of para:nount import- 
ance. d am informed, after search in the 
office, that Mr. Walton, who enquired into 
the case, is a Justice of the Peace, 

And the question, then, is simply, this, 
viz., Whether our Court on the Appellate 
Side, using the powers of revision entrusted 
to it by section 404, can interfere and direct 
a commitment, not to the Sessions at Fur- 
reedpore, but to the Ses&ions at Calcutta? . 

The section quoted empowers us, when- 

| ever we think fit, to call tor the record of 
any criminal trial, or the record of any juĝi- 


. FD. 


66 Criminal ` 


THE WEEKLY REPORTER. 


Rulings. 


[Vpl. IID. 





Here 


dial proceeding of a Griminal Court, other 
than a criminal trial, in any Court within its 
jurisdiction in which it shall appear that 
there has been error on a point of law, and 
determine any points of law, passing thereon 
such orders as, may seem right. The cor- 
rectness or otherwise of an acquittal founded 
on a view of the legal right of self-defence 
would, it appears to me, involve a point of 
jaw. i 

I have no doubt that, under this section, if 
a Magistrate had improperly or illegally dis- 
charged an ordinary British subject, amen- 
able to local jurisdiction, on a misconception 
of the law as to self-defence, or of the par- 
ticular province of a Magistrate, and of a 
Judge and Assessors, or Judge and jury, re- 
spectively, we could interfere to direct the 
commitment of such a person, so rhag he 
should be either acquitted or condemned by 
a competent tribunal having final jurisdic- 
tion in the case. We could, I hold, either 
order the Magistrate to enquire further, or 
we might, through the Sessions Judge, order 
him to commit to the Sessions. 

I have also no doubt that the Magistrate, 
as Magistrate, may hold a_ preliminary 
enquiry in cases triable by a Supreme Court 
of Judicature, 7. e., by the High Court on its 
Original Side, although a Magistrate must be 
a Justice of the Peace in order to commit or 
hold to bail a European British subject 
(sections 37 and 39, Criminal Procedure 
Code). Iam also quite clear that, by section 
25, no person, by reason of birth or descent, is 
exempt from the Code of Criminal Procedure, 
provided that he be not tried before any Cri- 
minal Court which has not jurisdiction over 
him. Under this law, proceedings taken in 
the interior under the Code of Ctiminal 
Procedure against a European British sub- 
ject would obviously end in a commitment 
to the original side of this Court, were 
there grounds for a commitment. 

But, after-consideration of these sections, 
what I have very great doubts about is, 
whether this Court, in its Appellate Jurisdic- 
tion, can order a commitment of a European 
British subject to the’ original, z. e., to the 
other side of the Court, e No one, I suppose, 
will dispute the proposition that, by law, a 
focal’ Court could not commit to the local 
Sessions, nor a Sessions Judge try a 
European British subject, nor our Court, 

‘on tts Appellate Side, hear and confirm an 
` „appeal from such a*conviction, or deal with 
the case at all, except to point out the entire 
want of jurisdiction. The final jurisdiction 
of the local Cougts over’ European British 


-U\ 


subjects is limited to 500 rupees, and to cases 
of contempt of Court, by sections 42 and 
410 of the Cfiminal Procedure Code. 
But even then we have a power of revision 
by writ of cerfiorart, i. o, of revision by the, 
Original Side of the Court. How, then, can 
it be said that our Bench is competent by 
law to direct a Magistrate. acting as Justice 
of the Peace, as he must act’ if ulterior pro- 
ceedings are contemplated, to commit such 
a British subject to the Sessions held in 
Calcutta, or, what is very nearly the 
same thing, to take proceedings afresh 
with a view to such commitment? We 
must constantly bear in mind that, with the 
precise s/a/us and privileges now asserted 
by, and granted to, Mr. Brae, ulterior 
proceedings can have no other end in view. 
But, if the Appellate Court cannot, as 3 
Court of Appeal, hear or revise the pro 

ceedings: on the formal trial of a European 
British subject, it would seem, by parity of 
reasoning, that it cannot interfere to give 
directions tbat such a person ought to be 
tried inthe only place or by the oaly Court 
in which, as the law now stands, he can 
take his trial. 

The law is either ambiguous, or it is 
wholly. silent on the subject. The Charter 
does not elucidate or throw Jight on the mat- 
ter. Sections 21 to 28 of that deed expound 
what is to be the criminal jurisdiction of the 
Court, ordinary and extraordinary ; but they 
do not appear to provide for this cdse, and 
they clearly contemplate the maintenance 
of the Original and Appellate Jurisdiction 
separate and distinct from each other, as 
they were before the amalgamation of 
the two Courts. I do not find anything 
in Mose sections, which I have carefully 
studied, which would warrant me in saying 
that the law, as to venue, jurisdiction, and 
competence of the various Courts, has been 
at all changed; the High Court takes the 
place of the Supreme Court’on one side, and 
of the Sudder Nizamut Adawlut on the 
aother, but without complete fusion. 

It is argued by the Government pleader, 
and it is not denied by the pleader for Mr. 
Brae, that, if there is a wrong or failure of 
justice, there ought to be a remedy or a 
means of setting the faijpre tight. The 
remedy, if there has been æ failure, might 
possibly be for the Government to move by 
its Advocate-General or Standing Counsel 
in the matter, and to direct him to apply to 
the Original Side of the Court, in order that 
further proceedings should be taken. It is 
possible, too, that, before the abolition of the 
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Grand fury, any prosecutor or complainant, We cannot give ourselves jurisdiction 9y 
had the Magistrate refused to make a com- analogy, by force of deduction, ingenious 
mitment, might have still had the right to reasoning, or KEE of probabilities, 
apply to that body to find a true bill ona if the law is silent. 
private indictment against any other person, I have thus argued this case simply to gee 
on any Statutable or triable offence. ' whether we have jurisdiction, because, until 
I say this, however, with some doubt as: we are sure of that, we ought to do nothing. 
to the legal right of complainants so circum-'I have, however, been carefully through the 
stanced. But before or since the abolition of ' papers which have been duly commented on 
the Grand Jury, I presume that the Law-: by the pleaders on both sides in open Court, 
officers of the Government might apply to! and I have formed a definite opinion on the 
the Original Side of the Court for a manda- ' merits of the case as it stands, and on the 
mus. -But even here, as far as I have been view taken thereof by the Executive Author- 
able to obtain information on the subject, ities. But, if we have no jurisdiction, as 
the mandamus could go no further than to: in my opinion we have not, it is not neces- 
order a Justice of the Peace, who had refus- sary or expedient that I should express that 
ed to entertain a case at all, or had alleged | opinion’ The conclusion that I have arriv- 
want of jurisdiction, where he obviously had ed at is, therefore, that whatever remedy 
jurisdiction, to take it up. I doubt very. the Government, if it desires any further 
much if the Court could or would direct a! action, may be advised to take, we, on this 
Justice of the Peace to commit an accused. side, cannot act. I have discussed this very 
person whom he had discharged for reasons ' important question from a different point of 
given, and so bring on a trial. In England, ' view to that taken by my learned colleague, 
a prosecutor who cannot get redress from one ` Mr. Justice Kemp, and I have further 
Justice of the Peace may apply to another: thought it right to consider whether, grant- 
in. the same country for the commitment of ing that there had been a failure of justice, 
the accused; but whether this sort of pro- any other remedy might not exist; but my 
ceeding would be sanctioned in this country, ' conclusion is the same as that of Mr. Justice 
or whether it would, on the whole, be con- Kemp. The Court on this side has no 
ducive to the satisfactory administration of jurisdiction in such a case, and no power 
justice, if it could b2 sanctioned, may admit of revision under section 404 or under any 
of question. I am strengthened in the view ' other. As, however, the whole matter is 
taken above as to the effect of a mandamus, , somewhat complicated, involving a mixed 
by a cale, in the Original Side of the High question of the law suited to Europeans and 
Court of Madras, reported at page 66 of the law suited to ordinary British subjects, 
Stokes’s Reports. There Scotland, C.J., and ' I am of opinion that it would be very desi; 
Bittleston, J., refused to grant a mandamus rable if this case were referred to a third 
to a Magistrate who had exercised his discre- Judge. 
tion, and had refused to entertain a criminal Morgan, F.—The record of Mr. Wal- 
charge, and the Court seemed to think @hat one proceedings, having been called for by 
errors of judgment could not be corrected by the Court, must now be dealt with accord- 
a writ of mandamus. ‘ing to the provisions of section 404 of the 
It is said that, with an amalgamated High ` Code of Criminal Procedure. It is only as 
Court looking to its ‘object, these distinctions 'a member of a Court of Revision duly con- 
of procedure, and these doubts and difficul- stituted by the High Court, and vested with 
ties of practice, ought not to occur. But all the jurisdiction which formerly belonged fo 
we have to do „as Judges is to see whether the Gudder Court, that I am (as I understand 
the law confers on us jurisdiction, and most it) authorized and required to deal with this 
certainly in any case where the Court is matter. That jurisdiction is, in the words of 
asked to say if there has been a failure of the 404th section, to pass suth order as to the 
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justice, and to assume the power of directing Sudder Court shall seem right when the record - 


action to be takeņ beyond the conclusions of called for shows either that the Magistrate’s 
the local Courts,sagd in this case especially, decision is erroneous in law, or that some 
involving as it does the consideratian of spe- question of law arises for decision out of the 
cial privileges, we ought not to move unless: facts of the case. 


~ 


we are sure that we have jurisdiction; that: The language of thé segtion appears to. 


our jurisdiction will never be called in ques- me to be hardly applicable to a Magistrate’s 
tion; and that it will lead to legal and satis- . proceeding in the conduct of a preliminary 
factory results, : enquiry in a case triable.by the Court pf 


- 
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Session, whether the result of such enquiry pean British sub 
be that fhe accused person is sent for revision. 

trial to the Court of Session, or is dis- The High Cotirt possesses, by the Statute 
charged. : : 24 and 25 Vict, Chapter 104, and by the 


*The record shows that Mr. Walton, after Letters Patent, not only the power of revisiog 
hearing the complaint against Mr. Brae, and 2d control formerly exercised by the Sudde 
after examining several persons as witnesses, VOurt, but also the powers which the Supreme 
thought there was not sufficient ground for COurt possessed by its Charter over Justice: 

` proceeding against the accused. Accordingly, of the Peace and others. The High Cour 
the proceedings were dropped, and no sum- May provide for the exercise of all or any ol 
mons or other process was issued. Seeing these powers by single Judges or Divisior. 
the nature of the offence charged, and that Couris, and such Courts or Judges, if duly 
the acts done were admitted and justified as C™PoOwered, may exercise jurisdiction over al 
acts done in the exercise of the right of pri. . Persons and matters as fully as the High 
vate defence, I think, upon the facts as stated ° Court itself. It does not appear to be either 
by Mr. Walton in his written order, that the Pecessary or expedient to enquire what pro- 
preliminary investigation ought to havé Deen: ceedings might, upon due application made in 
proceeded with, and that scarcely any matter , 201 case, be ordered ‘or taken by the High 
that might be disclosed during its fugther ' Court, or by a Division Court vested with the 
progress could excuse the Magistrate from POWers ofthe High Court. Itis enough in my 
sending the case to a higher tribunal, in order Pinion to say that, with our present powers, 
that the circumstances, under which the ac- We cannot, as a Court of Revision, under the 

cused had inflicted wounds by a gun loaded | Section referred to, proceed farther. | 
with ball, might be fully enquired into, and Tbe High Court has,- I believe, ample 
that the superior tribunals should determine POWer to control the proceedings of Justices 
whether or not the limits of the right of Of the Peace, and to compel them to proteed, 
private defence had been exceeded. if they improperly decline jurisdiction, and 
these powers it possesses in addition to the 

I see no error in law in the record itself, jurisdiction, Original and - Appellate,” vested 

although the evidence adduced in this Court in the Court by law. S 

may ‘show that Mr. Walton should have ù 

acted, and should have described Pa z Bee 

acting, in his capacity of Justice of the 
Ponce, and not e Magistrate of the district, The 28th August 1865. 
nor ang point of law to be determined; and it 
is not requisite in my opinion that we should ' aes 
give any further order. I think it needless The Hon’ble F. P. ‘Kemp and W. S, Seton- 
to consider whether we, as a Court of Revi- Karr, Jutges. 


i i could, by our order e 

SE Ges E E S Sos with a Prisoners (Pursuit of escaped) obstructing Pub- 
set the Magistrate ag ’ _ i® Servant in discharge of public functions— 
view to the committal of the accused person Jurisdiction (of Magistrate). 


for trial. Mr. Brae is, it appears, a European 
British subject, and Mr. Walton is 2 be ' Dukhoo Pein versws-Chundro Kant Chowdry, 


tice of the Peace; notwithstanding these  Fochai Sir@ar, and Kheru Poramanick. 


facts, the proceedings of the latter were in a SS e Wé 
his ee of Mee erate and they were Referred under EEN Ee of Criminal 
not taken under the 41st section of the Code. BR 

We, having ascertained that the former is a Read a letter from the Sessf-us Judge of 
European British subject, should not, it seems Kajshahye, dated the 7th August 186 g. 


rther as a Court of Revision 
to me, proceed fa Wi be thei Court peons may pursue into the yard of a lodging- 
under section 404. atever may be tNe' house, the door leading into which is open, a prisoner 
‘extent of our powers under that section when ` who has escaped from their custody. 


. e D a = 
: : ithin its scope, we can The offence of obstructing a Pyblic servant in the 
dealing with a case wi ES discharge of his public functions®is not cognizable by a 


revise only “ such cases tried by any officer . Magistrate, except with the sanction or on the complaint 
or Court possessing Criminal Jurisdiction as ; of the Court or public servant concerned, or, if such 


; bject to revision by the servant is an inferior ministerial servant, with the 
e udder ‘Nizamat A Eë e fae k Se d a sanction or on fhe complaint of his official superior. 

the Letters Patent), and it is certain (at Ture Court concurs with the Sessions. 
*case in which the accùsed was a Euro- Judge that the Court peons were not actin 

OM? d 8 
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ject was not open to suci 


Present. 


\ 
EE Criminal 





beyond their jurisdiction in pursuing, into the ' 
yard of a lodging house, a prisoner who had | 
escaped from their custody, the door leading | 
into the said yard being open. The ruling | 


elaid down by the late Acting Judge is wholly 
erroneous, and would be very prejudicial to 
the interests of justice. 


-The Court admit that an offence punish- 
able under section 186 of the Indian Penal 
Code is not cognizable by a Magistrate, 
except with the sanction or on the complaint 
of the Court or public servant concerned, 
or, if such servant is an inferior ministerial 
servant, with the sanction or on the com- 


plaint of his official superior (see section | 


“168 of the Code of Criminal Procedure). 


. Had the peons simply charged the defend- 
ant with a common assault, the case might 
have been different, 
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gratification for inducing, by illegal medns 
a public servant to show favour to a person 


A conviction on a charge of attempting to receive a 


| gratification for influencing a public servant in the ex- 
| ercise of his public functions is illegal as disclosing no 


legal offence when it omits to state the person or per- 
sons for whom the gratification was obtained, or the 
public servant to be influenced in the exercise of his 
public functions. 

A Judge ought to explain to the jury the legal con- 
struction to be put on a document relied on by the pro. 
secution. 


Kemp, #.—Tuis prisoner has been convict- 
ed by the Judicial Commissioner of Assam of 
the following offence :— 


That he, Setul Chunder Bagchee, on or 


| about the 12th day of Magh 1271, BS, at 


The Court thinks that it would have saved | GOWalparah, attempted to obtain from a per- 


a good deal of trouble had this plea been 
raised at an earlier period. As it is, they 
have no option but to quash the proceedings. 
If the Civil Court, or the public servant 
referred to, now sanction the prosecution, 
steps may be taken by the Magistrate to re- 
try the case. But this sanction is only given 
on the assumptign that the principal defend- 
ant, sentenced to imprisonment, has not under- 
gone any portion of his imprisonment. If 
any portion has been undergone, no fresh trial 
can take place; and if the minor defendants, 
Pochai and Kheru, have paid their fines, they 
should be refunded to them. 


The 29th August 1865, 


Present: e 


e 
The Hon’ble F. B. Kemp and W, S. Seton- 
Karr, Judges. 


Attempt to bribe Public Servant—Iliegality of 


sentence—Duty of Judge to explain construc- | 


tion of document to jury. 


A e 
Queen versis Setul Chunder Bagchee, 
Appellant, 


Committed by the Deputy Commissioner, and 


son by name Kamessoree for another person 
or persons, names unknown, a gratification 
as a reward for inducing a public servant in 
the exercise of the official functions of such 
public servant to show favour to a person, the 
said Kamessoree; and that she has thereby 
committed an offence punishable under sec- 
tion 162 of the Indian Penal Code. 


Sentence, three months’ simple imprison- 
ment, and to pay a fine of 50 rupees; in de- 
fault of payment, further imprisonment for 
three months. 


The trial was conducted with a jury; the 
only evidence for the prosecution is a letter, 
which the prisoner admits to have written to 
his employer, by name Kamessoree. In this 
letter, which refers to a case in which that 


| lady was plaintiff, occurs the following pas- 


sage: “Ihave agreed to pay 30 rupees in 
the event of success. If, by God’s will, we 
succeed, the money must be paid.” 


The prisoner avers that this passage refers 
to an arrangement which he had made with 
one Omesh Chunder, a pleader, to pay him 
30 rupées over and above his legitimate fee 
in the event of success. 


$ 

The Judicial Corhmissioner was, I think, ` 
wrong in leaving the construction of this 
passage in the letter, which, as 1 have already 
observed, was the only piece of evidence ad- 
duced by the prosecution, to the jury. He 
ought to have explained to the jury the‘legal - 
construction to be put upofi the document. ° 


D S o D D D s 
tried by the Judicial Commissioner S| There is, however, another flaw in, the 
Assam, ona charge of attempiing to receive | conviction, which, in my opinion, whglly 
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vifiates it, and that is, that it discloses no | the legality of the Sessions Judge’s proceed- 


legal offence. ‘ings. ` 

It is not stated who the person or persons | The case has been laid before this Bench 
were for whom the gratification was obtained: : for orders. We find that the prisoner Shah 
nor®who the public servant was who had to ' Mahomed was charged with voluntarily caus-e 
be influenced frm the exercise of his official ! ing grievous hurt, section 326, Indian Penal 
functions. | Code. The prisoner, when arraigned, re- 
' mained mute, and refused to plead. The 
. Medical Officer deposed before the Sessions 
: Judge that the prisoner was of unsound 
mind; and yet, in the face of this evidence, 
‘the Sessions Judge, instead of proceeding 
! under the provisions of sections 389 and 390 
` i of the Code of Criminal Procedure, went on 

Selon Karr, JoL entirely concur. The , with the trial, recording the evidence, and 
letter of the prisoner disclosed no legal offence -acquitting the prisoner of the crime on the 
on the first charge of attempting to bribe | sround of insanity, though the prisoner was 
a public servant, for no public servant’s name | admittedly incapable of making his defence. 
was even mentioned ; and the Judicial Com- This € holding tl e A 
missioner ought to have pointed out to the ae ee OARE ieee Piel e wes tO 
jury the legal effect and bearing of the sen- 26 illegal, quashes them, and directs the 

‘Sessions Judge to proceed under sections 


tence relied on, even if there had been suf- ae 
cient evidence to go to a jury. | 389 and 3y0 of the Code of Criminal Proce- 
ure. The evidence need not here be taken. 
Of the charge of Cheating, the prisoner | Tne Sessions Court will give a special judg- 
was acquitted by the jury. | ment that the accused person is of unsound 
The conviction is quashed. mind, and incapable of making his defence, 
and the trial must, therefore, be postponed, 


ES As the offence of which the prisoner is 
‘accused is not bailable, the Sessions Judge 

The 2yth August 1865. ‘must report the case for the arders of the 

| Local Government, the prisoner being kept in 

| p p 

| safe custody pending the orders of the 


The Hon’ble F. B. Kemp and W. S. Seton- | Government, 


Karr, Judges, 


Being of opinion that the conviction is 
illegal, inasmuch as it discloses no legal 
offence, I would quash it, and direct that the 
prisoner, who is on bail under the orders of 
this Court, be released. The paper must be 
laid before another Judge.* 





Present - 


The 29th August 1865, 


Insanity. | 
Present: 
| 


Queen versus Shah Mahomed. The Hon’ble F. B. Kemp and W. S. Seton- 


Commilied by the Officiating Fotnt-Magis- Karr, Fudges, 


trate, and tried by the Sessions Fudge of | Fine-eFalse charge of Theft. 
. e 
ged ge charge of voluntarily | Juhoorun versus Girdharee Ram and 
causing grievous hurt, &c. Nuseebun, 
Procedure in the case of an insane prisoter, ` Referred under section 434, Ach XXV. of- 


1861, and Circular Order No. 18, dated 

Tue Judge, sitthhg in the English Departe Že 15h July 1863. 
ment On a review of the abstract statement 
_ of prisoners acquitted by the Sessions Judge 
of Zillah Rungpore for May 186s, sent for 
the record of this case to satisfy himself of 


Fine is not awardable as Com pensation fora false 


charge of theft. a $ 


- en mm mm wm me mm 


Usgngg the circumstances stated, the Court 
.— s |] Temits the fine of ro rupees imposed on the 
» " Note.—Charges must describe the imputed of. complainant for a false charge of theft, the 


fence as nearly as possible in the language of th itt 
lud&in Penal Code.’ (See aleo Ee law not admitting such a fine as compensa- 


Chapéer XII., Code of CriminaleProcedure, No. 3, or tion under section 270 of the Criminal 
section 161 of the Indian Penal Code.) “1 Procedure Code, 


Lë 4, 
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»Procedure in- cases of giving False’ Evidence 
and Forgery. 


e No. 365. 


From the Registrar of the High Court, Ze, 
dated Calcutta, 27th April 1865. 


(Criminal Side.) 
Present: 


The Hon'ble C. B. Trevor and G. Loch, 
Judges. 


Sır —Having laid before the Court your 
predecessors Office Memorandum No. 222. 
dated the rath August last, forwarding the 
Denge Magistrate's explanation and his 
strictures thereon, in connection with the case 
of Syed Affsur Ally and two others, I am 
directed to communicate to you the follow- 
ing observatiens of the Court. 

2. Section 19, Act XXIII. of 1861, must 
be read with section 171 and following 
sections of the Criminal Procedure Code. 
Section 19 presgibes: “ If there shall appear 
to a Court sufficient ground for sending for 
investigation to a Magistrate a charge de- 
scribed in section 463, &c., of the Indian 
Penal Code, which may be preferred in re- 
spect to any deed or paper offered in evidence, 
the,Court may send the person to the Magis- 
trate, and the Magistrate shall receive such 
charge, and proceed with it under the rules 
for the time being in force.” 

3. Section 171 of the Code of Crinfinal 
Procedure enacts that, “when any Court, 
Civil or Criminal, is of opinion that there is 
sufficient ground for investigating any charge 
of giving false evidence or forgery, the Court, 
after making such. p-eliminaty enquiry as 
may be necessary, may send the case for n- 
vestigation to the Magistrate having power 
to try or commit for trial the accused persons, 
and such Magistrate shall thereupon proceed 
according to law.” 

4. By section 173 it is enacted that, in 
any case triablesby a Court of Session ex- 
clusively, any* Gourt of Civil Judicature 
before which any such offence is committed, 
instead of sending the case for investigation 
to a Magistrate, may complete the investiga- 
tions itself, and commit or hold to bail the 
accused person to take his trial before the 
Court of Session, 








| 5. When any such commitment (section 
! 174) is made by order of a ‘Civil Court, the 
; Court shall frame the charge, and shall trans 
mit the same with the order of commitment 
and the record of the case to the Magistrate ; 
and such Magistrate shall bring the case 
‘before the Court of Session, together with 
the witnesses for the prosecution and de- 
fence. 


6. Under Act XXIII. of 1861, there is 
a difference of procedure in cases of giving 
false evidence and forgery. Zn cases of the 
former description, by section 16, the Court 
befgre which the offence was committed might 
commit the party to take his trial, or, after 
making a preliminary enquiry, might send 
the case for investigation 10 any Magistrate 
having power to commit the accused for trial, 
and such Magistrate 1s to proceed according 
to law. Section 18 provides that, if the 
commitment be made by a Court, the Court 
shall frame a charge, and shall transmit the 
same with the order of commitment to the 
Magistrate, and such Magistrate shall bring 
the case together with the witnesses before 
the Court of Session; but Go respect to cases 
of forgery, as described in sections 463, 471, 
475, and 476 of the Penal Code, section 2g, 
Act XXIII. of 1861, withheld from the Civil 
Cou:t the power of direct commitment, and 
required the case to b> sent for investigation 
(to the Magistrate, who shall receive such 
charge and proceed with it under the rules 
for the time being in force. Section 173 of 
the Code of Criminal Procedure, however, 
permits a Civil Court, in all cases of forgery 
Ge giving false evidence triable by a Court 
| of Session exclusively, to follow either course. 
Tne Civil Court may, under the provisions 
of that section, either commit directly or send 
the case to the Magistrate for investigation, 


7. There is a great difference in the pow- 
ers of a Magistrate according to the mode in 
which a case is treated by*the Civil Courts. 
If a Civil Court commit a person directly foy 
trial, the Magistrate acts merely as a Minis- 
terial Officer, and produces all parties and 
witnesses and the record before the Judge 
at the time of trial, and can do nothing 
more. - 
ligation, he acts as a Judicial Officer, en. 
quires into the truth or falsehood of, the 
charge, and, in the event of the evidefce 





If the case be entto him for zzzes-. ` 
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being insufficient, is at liberty to discharge | two such separate offences under the bonal 


the accused "` or, if other people are found to | Code, a sentence of imprisonment up to 14 
be concerned in the same offence, he can | years, and one of stripes, may be separately 
bring them to trial, and frame the charge | awarded. 

accordingly. The Court thinks, therefore, in - —— 


i if the prisoners were not committed : 
tiis cane; A Process of attachment of property cannot issue 


for trial direct” by the Deputy Collector, in cases triable under Chapter XV. of the Code 
which they do not appear to have been, the | of Criminal Procedure. 


Magistrate was not restricted from making 
a full investigation, and committing the par- No. 379. 


ties and er rae with them for trial From the Registrar of the High Court, Ge, 
in the Court of Session. dated Calcutta, 28th April 1865. 








8. With regard to what has been said en? , 
about the parties having been kept in Son, EE 
though the offence was bailable, it is evident Present: 


that the Deputy Magistrate considered the | _, f 
Offence of a more heinous nature than it ulti- | The- Hon'ble C.. B, SE and G. Loch, 
mately turned out to be. This was a mistake Judges. 

which might have been easily rectified bad 


, : j Sır — With reference to the question re- 
the parties applied to the Magistrate, 


ferred by the Magistrate of Monghyr in the 
Tabular Statement, submitted by you, dated 
6th instant, I am directed to state that the 
Court is of opinion that, in cases triable un- 
Lurking House Trespass and Theft—Punish- | der Chapter 15 of the Code of Criminal Pro- 
ment for two simultaneous Offences covered cedure, that ee Y unished under the 
by two different sets of facts. Penal Code with imprisonment for a period 
not exceeding 6 months, if a warrant has 

been issued under section 260, and cannot be 
Extract (paras. 2 and 3) of Letier No. 378, | served, the process of attachment of property 
Jrom the Registrar of the Appellate High. cannot issue, as the law, whefher intentionally 


Court, dated the 28th April 1865. ‘or otherwise, is silent on the point, and 
; only speaks clearly in cases coming under 


2. In reply, I am to state that the Court | Chapters 12 and 14 of that Code. « 
is of opinion that an accused person should 
always be found guilty of the offence cov : 
ered by the greater portion of the facts in 
evidence; and that the Magistrate, in the 





Recovery by a Judge of a fine imposed by” 
i his predecessor. 


case mentioned by you, was consequently No. 428. 

quite right in finding the prisoner guilty of | Fro. the Registrar of the High Court, Ec., 
lurking house trespass with intent to com- dated Calcutta, 8th May 1865. 

mit theft, but that, having so found him con 

guilty, he was not warranted in finding the (Criminal Side.) 


guilt of theft, which, it appears, was made up | 


Present: 
of the facts which went to prove the inten- ; GER 
tion in the first offence. i The Hon’ble C. B. Trevor, Fudge. 
3. Alluding to your reasoning upọn sec-) Sır —-In returning to you the records for- 


tion 46, Code of Criminal Procedure, I am | warded with your letter No. 57, dated 18th 
to observe that Dat section contemplates | ultimo, I am directed to state that, in the 
two offences covered by two different sets | opinion of the High Couri, as Judge of the 

” of facts ; and if two such simultaneous offen- | Court which originally sentenced the offenders 

~ ces legitimately arise on the evidence, for |in these cases, you are, únder section 61 of 
both of which stripes form part of the pun-|the Code of Criminal Procedure, competent 
ishment, they can be awarded, but not more | to issue a warrant for the levy of the amount 

- than’ 30 can be inflicted. The postpone- | of the fines imposed by your predecessor by 
ment of the second sentence, if not against | c:stress and sale of any moveable property 
the letter, is against the spirit of Act VI. | ::longing to the convicts which may be found 
of 2864. The Court is Of-opinion that, for ' ir Jessore. 


We oy a | 


1 8654). Criminal 
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Breach of contract of service—Enforcement of | the charge), it is not sufficient to cite one® of 


performance of an order passed by a 


Magis- 
trate under Act XIII. of 1859. 


} 
No. 450. l 


” From the Registrar of the High Court, SG 
dated Calcutta, 13th May 1865. 


(Criminal Side.) 
Preseni: 


The Hon’ble C. B. Trevor and G. Loch, i 
Judges. i 


Sir,—With reference to the question | 
under section 3, Act XIII of 1859, referred 
in the Tabular Statement submitted by you, 
dated 7th March last, J am directed to inform 
you that the Court is of opinion that your | 
view of the Magistrate’s competency in such | 
a case is correct. The law is very imperfect; , 
but it may be inferred that, when the Legis- 
lature gave the Magistrate power to de- 
mand a recognizance with security for the 
performance of any work, it intended also to 
give that officer authority to enforce com 


1 


| 


| Code. 
| finding. 


the exceptions which take it out of the cate- 
gory of murder; it is necessary also to include 
the element of intention or knowledge, such 
as is described in section 299 of the Renal 
This has been correctly done in the 

But I am to point out that no de- 
finition at all of the offence was necessary 77 
the charge, which should have simply follow- 
ed the model laid down in section 239, Act 
XXV. of 1861, Example 4. 


Dying declarations—Belief of danger of ap- 
proaching death, 


Extract (para. 3) of Letter No. 454, from 
the Registrar of the High Court, Ge 
dated the 13th May 1865. 


3. Ir you have not already done so, the 
Court request that you will now point out to 
the Deputy Magistrate the very material omis- 
sion on his part (in case No. 2) in not ques- 
tioning the deceased Dossee Moochinnee as 
to whether she believed herself to be in dan- 


pliance, and to recover the penalty in case of ger of approaching death at the time when 
non-compliance. Ifa party, therefore, after | 


ngs s . ber dying declaration was recorded, 
giving a recognizance with security for fhe | 


performance of the order passed by a Magis- | 

trate, does not perform that order, the Magis- i 

trate should eall upon him to snow cause} Appeal from order of a Subordinate Magistrate 
why the recognizance should not be.estreated,; of the first class lies to the Magistrate of the 
and the amount of the security recovered from , District, and not to the Judge. 


the sureties by the attachment and sale of | ryy-ac; (para. 1) of Letter No. 457, from 


their property ; and, in case of their failing to| ppe Prorstrar of the High Court, fe 
shew satisfactory cause, the Magistrate should | gazed she r 3th May 1865 S i 


then proceed to attach and sell their property. c | Side) 
riminal Side. 


ET 


e : Present: 
Form of charge in a case cf Culpable Homicide The Hon'ble C. B. Trevor and G. Loch, 
Judges. 


Extract (para, 2) of Letter Now 452, from the 
eee of Ue Heh RA dated | In reply to your letter No. 73 of the 2tst 
the 13th May 1865. ultimo, forwarding the correspondence held 

between the Sessions Judge and the Assistant 
2. In the charge against Mahomed Elim | Magistrate, relating to a difference of opinion 
and others {Case No, 7 of Statement No. 4), ! between those officers, I am directed to state 

Exception 4 of section 3co of the Penal Code that section 412 of the Code of Criminal 

has not been fully set forth ; but, even if it had, I Procedure does not authorize a Sessions e 

the description of the offence would still have ' Judge to try an appeal from the orders of, a- 

been essentially sdefective, for causing death: Subordinate Magistrate of the rst Class, 

“ without premeditation in a sudden fight, in which is only appealable to the Magistrate of” 

the heat of passion, upon a sudden quarrel, 'the District, and consequently the Judge’s 

and without the offender having taken undue: order, directing the release of the prisoner, , 

advantage, or acted in a cruel or unusual, was without jurisdictidn and illegal. The 

manner,” is not sufficient to consfitute culpable accused person should, therefore, be re-arxest- 
homicide not amounting to murder. In de. ed, and made to undergo the rest of the, term 


fining that offence (as has been attempted in of his imprisonment, 


4 Criminal 


Giving (not fabricating) {false evidence in mak- 
ing false “verification — Commitment —Hard 
labour how defined under the old Regulation— 
Framing of charge. 


A. 
Extract (paras. @, 5,6,7,ad 8) of Letter 
No. 458, from the Registrar of the High 
Court, Gre dated the 18th May 1865. 


2. Tue Court observe that the prisoner 
Dumsee Paray (Case No. 3 of Statement No. 
4) was charged with having fabricated false 


evidence in making a false verification; but | 
he should, they are of opinion, have been | 


more correctly charged with giving false 
evidence, as a reference to sections 191 and 
192 of the Penal Code will demonstrate. 

_ The Court concur with your prede- 
cessor in holding that the case of Batol 
Dhosadh (Case No. 12 of Statement No. 4 
need not have been committed by the Joint- 
Magistrate, looking to your result of the pre- 
vious trial. At the same time, the Court do 
not think that the Magistrate acted wrongly in 
making the commitment, as the other party 
concerned in the case has been committed to 


the Sessions. 


6. The Court observe that the sentence. 


passed under the old Regulation on Rookoo 
Singh (Case No. 15 of Statement No. 4) should 


not have been one of rigorous imprisonment, , 
but one of imprisonment with labour in irons ; ` Penal Code. 


and as, in its present form, it is not strictly 
legal, they correct it, and hereby direct you 
to pass a fresh sentence in conformity with 


the above. 
. The offence, which the accused falsely 


charged Umurdyal 


the charge against Chummun Pasbad (Case 
No. 8 of Statement No. 5). 


8. In conclusion, I am to observe that the | 
| Extract (parade) of Letter No. 460, from the 


| Registrar of the High Ceuri, Ge, dated 


first head of the charge against Grejadhur 
Brahmin and another (Case No. 13 of State- 
ment No. 5) should have been perfect in itself, 
and should have referred to the section of 
the Penal Code under which the offence charg- 
ed is punishable. This is entered in the second 
head, which is notregular. 





Jury (Charges to)—Abettors when present— 
Previous conviction. 


Extract (paras. 2, 3, and 4) of Letter No. 
4 59, from the Registrar. of the High Court, 


Fc., dated the 15ih May 1865. 


Vo. , 
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2. WirH advertence to your directidas to 


* Gourie Sunker pa. He Juries in the cases™ 
bey, Case No. 2 of marginally noted, ‘the 
ee 4. Bono. Court observe that you 
Ge SC appear to have dictated 

. to them their verdicts. ° 

The Court think it necessafy to remind you 
that it is your duty as Sessions Judge only to 
expound the law, and lay the evidence before 
| the jury in an intelligible form, leaving them 

entirely to determine the facts which they 
consider to be proved. You have, the Court 
observe, failed in your directions to the jury, 
in case No. 2 of Statement No. 4, to point 
out to them the difference between section 


Letters. 


: 380 and section 381 of the Penal Code. 
‘ 3, With reference to your directions to 


the jury in the case of Jugger Nath Doss 
i and others (Case No. 4 of Statement No. 4), 
' wherein you state that the charge of grievous 
' hurt cannot stand against the other three per- 
` sons, l am to point out that if, as would appear 
l from your observations, they were present 
abetting, they were, under section r14 of the 
| Penal Code, guilty of having caused griev- 
' ous hurt. i 

4. The chargeagainst Mooluck Chund (Case 
No. 10 of Statement No 4)should have given 
the date of the previous conviction of the ac- 
cused, as, in order to render section 75 of the 
Penal Code applicable, it 
was necessary* that the 
previous offence should 


* Vide section 40, 


have been committed since the 1st January 
|! 1862, when the Penal Code became law. 


The Court request that you will now give 


'the date of the conviction and of the com- 


Roy and others with ı mission of the offence on that occasion. 


having committed, should have been stated mm: 


Framing of charge—Grievous Hurt 


the 15th May 1865. 


4. Tue charge in the case of Narain Mytee 
' (Case No. 7 of Statement No. 4) should have 
detailed the “excep:ional circumstances ”’ 
| mentioned in section 335 of the Penal Code, 
las in iis present form it could not have 
‘been thoroughly intelligiblg to the accused, 
‘and does not fulfil the requirements of 


CO No. 6 of 1863. 


U 
I 
a 
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| child being born alive, &c. It should further ° 

i have been stated that “such act was not 

; caused in good faith for the purpose of saving 

ithe life of the mother,’ as without this the 
act charged would not amount to any crithinal 
offence under the Penal Code, 


Charges against insane persons 
No. 476. 


» From lhe Registrar of the High Court, Ec. 


dated Calcutta, 18th May 1865. 


(Criminal Side.) gd 


Present : 


The Hon'ble C. B. Trevor and G. Loch, 
Judges 


Sır, —With reference to your letter sub- 
mitting, for cancelment by the Court, the 
Commitment of Musst. Sheola on the grounds 
that she was of unsound mind during the 
entire proceedings held by the Committing 
Offieer, and that, therefore, those proceedings 
were illegal aò initio, I am directed to 
inform you that the Court are of opinion 
that, to proceed with a charge against a 
lunatic, either in a preliminary investigation 
before a Magistrate or a Sessions Judge on 
trial, is equally contrary to the Code of Cri- 
minal Procedure. 


The words “having jurisdiction” in sec- 
tion 388 of the Code apply equally to preli- 
minary enquiries as to lunatics before the 
Magistrate, and section 194 presumes that 
the accused, in whose presence the complain- 
ant and his witnesses are to be examined, 
ane, who is entitled to cross-examine them, 
is, at the t me at which those acts are done, 
compos mentis. The Court, therefore, quash 
the commitment made under circumstances 
rendering it illegal, and request tha you 
will direct the Deputy Magistrate to deal 


with the lunatic under section 390 of the | 


Code cf Criminal Procedure. » 


Framing of Charge—Attempt to commit 
Murder. 





6. The second head of the charge in the 
same case has not been drawn up in the 
! words of section 307 of the Penal Code, 
in accordance with the instructions laid down 
in section 234 of the Code of Criminal 
Procedure. The text of the Code, and not 
the marginal abstract to section 307 of the 
Penal Code, should have been followed. 





Framing of charge (abetment in causing 
miscarriage). 
asxtract (para, 2) of Letter No. 478, from 
the Registrar of the Appellate High Court, 
dated the 19th May 1865. 


. 2. In order to render Ramchaund Doss 


(Trial 2, Statement 5) subject to the full 
punishment for the offence abetted, by the ap- 
plication of section 109 of the Penal Code, 
the charge against him should have stated the 
act abetted (z. ¢., causing the miscarriage of 
Chund Kaiburtin) was committed in conse- 
quence of the abetment of the accused Ram- 
chund Doss, no express provision being 
made for the punishment of such abetment, 


Section 415 of the Code of Criminal Procedure 
(Peri6d of appeals) not applicable to cases 


| referred under section 434... 
{ 


Estract (para. 2) of Letler No. 480, from lhe 
Registrar of the Appellate High Court,” 
dated the 19th May 1865. 


Extract (paras..§ and 6) of Letier No. 477, 
from the Registrar of the Appellate High 
Court, dated the 19th May 1865. 





s. In the first head of the charge against | 2. THe Court take this opportunity of 
Panchoo Mundul (Case No. 43 of Statement | pointing out to you.that you have misappNed 
No. 5), the act should have been described by ithe period of appeals to your Court {sec- 
which the accused intended to prevent the j tion 415 of the Code of Criminal "ch 


_“ to the High Court,” 


. Chunder Rai to this Court, that on the 21st ` 
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to tases not appealable to'you, but which you | him against four persons for intentionally 

may think it your duty to refer under sec- | omitting to attend his Court in obedience to 

tion 434 of the same Code; you are bound |a process requiring them to appear and give 

to make such references whenever any illegal | evidence. 

sentence or order is b ht to your notice. 
ee el ene cle | Mr. Garrett, by an order dated the 7th 

June 1864, refused to entertain the charge, 

and sent back all papers cpnnected with it 

‚to the Sudder Ameen’s Court. 


Procedure in cases Contempt of Court, The cause in which the four persons were 


summoned as witnesses was heard and de- 


No. 485. ' termined by the Sudder Ameen, and after- 
i wards in the highest Court of appeal, all 
Present : | this taking place some time before the Judge’s 


letter of the 10th February last. 


The Hon’ble H. V. Bayley and J. B. Phear, Na second or other charge has been made 


Judges. against the above-mentioned four persons 
e ' before the Magistrate by the Sudder Ameen, 
( Criminal Side. ) in addition or subsequent to the charge 


: above-mentioned, which Mr. Garrett, to use 
the Judge’s own words, “declined to “take 
l 1 
Read a Letller No. 118, dated the 6th instant, up,” now more than 12 months ago. Under 


Srom the Sessions Fudge of the 24-Per-' these circumstances we are greatly at a loss 
gunnahs, enclosing copy of his letter to the , 0 understand what is the case which the 

E ae Ce ee ee udge has recommended Mr. Garrett to pro- 
Join 8 3 ceed with.’ Should the Sudder Ameen receive 
lake up the case of Mohesh Chunder Rat, the former charge against the petitioner with 
dated the 20th May 1865. or without any of his associates, or even 
frame a new one in respeet to the same 
ı matter before the Magistrate, lr, Garrett 
‘will, doubtless, understand that it will be his 


l duty to hear it, and to decide upon it judi- 
Tug Court obseive that in pursuance of. cially, But on this point we desire to ex- 


a Resolution of this Court No. 437, and | press our opinion of its being extremely 


dated 4th May 1865, the Sessions Judge of; undesirable that stale charges of contempteof 


ae face eunnalls has made the following | Court should be raked up against individuals 
es: ong after the proceedings have terminated 
“With reference to the Resolution of the i OUt of which the alleged contempt arose. 
“ High Court No. 437, of the 4th instant, in | The lower Court should either at once: 
“the matter of Mohesh Chunder Rai, peti- | vindicate US own dignity and authority by 
“ tioner, I have the honor to enclose copy of ‘an exercise of the powers given it under 
“ my letter to the Joint-Magistrate, No. 47, | Section 21 of dict XXIII: of 1861, or make 
“of the roth February last. Mr. Garrett, | 20 immediate charge beforeethe Magistrate, 
“who had declined to take up the case, } which it would then become the duty of such 
“replied that he found he had made a mis- | Magistrate to at once investigate and deal 
“take, and therefore I recommended him to , With the circumstances of each case under 
“ proceed with the case. If he had declined | the law applicable to them. ` 
“to proceed, I should have made a reference | 


Resolution. 


The Judge is requested to forward a copy 
SE nt of these remarks to the Sudder Ameen and 
It appears on reading the said enclosed to the Magistrate. e A 
letter of the Sessions Judge, dated 1oth: S 
February last, and the petition of Mohesh!' penton "7 order need be made on the 


May 1864, nearly nine months preceding Ordered that a copy of this Resolution 


- thes date of the Judge’s letter, Mr. Garrett be forwarded to the Sessions Judge of the 


was yequested by the Gudder Ameen of the | 24-Pergunnahs for his information and guid- 
24-dergunnahs to try a charge preferred by . ance. 


\ che 
Ei 
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Fine Yan additional, not an alternative, punish- ` Dishonestly using, as genuine, a forged do€u- 
ment for giving false evidence—Form of sen-| ment before the Penal Code bécame law— 
tence of 7 years’ transportation on a prisoner | Framing of charge. : ` 
convicted under section 376, Penal Code — | 


Attendance of witnesses before the Sessions ` No. 495. 
Court. | From the Registrar of the High Court, Se 
l ; dated Calcutta, the 21steMay 1862. 
Extract (paras. 2, 4, and 8) of Letier No. 189, | ee reas 
from the Registrar, Appellate High Court, ! ee le la 
resent / 


dated the 25th May 1865. | 
: The Hon’ble C. B. Trevor, Fudge. 


2. THE sentences* passed by you on the} Sir,—I am directed to communicate to 
* Each topayafineof Pmsoners Fatin Sheikh : you the following observations made by the 
100 rupees, andin de- and Kalibur Mozoom-| Court on your Sessions Statement No. 5 for 
fault, of payment to dar (Case No. 2 of State- | the month of April last. 
be aprisoned two ment No. 4) is illegal,; 2, As the offences in both Courts against 
as fine is not an alfer-' Tarrachund Banerjee (Case No. 1), viz., frau- 
native punishment for giving false evidence, ; dulently and dishonestly using, as genuine, 
but an addifional punishment. The Court, a forged document, are stated to have been 
therefore, cancel these sentences as illegal, . conemitted in 1859, and, as the Penal Code 
and request that you will obtain the attend-' did not become law until the 1st January 
ance of the prisoners, and in their presence } 1862, they should have been charged, not 
pass proper sentences. : under the Penal Code, but under the Regu- 
; _  lIation then in force, to which alone the ac- 
4. The Court observe that if, after convict- ` cused was subject. The Court also observe 
ing him under section 376 of the Penal Code, ' that to bring this charge under section 467 
you wished to pass a sentence of seven years’ of the Penal Code, the document forged 
transportation on the prisoner Kali Pan (Case; should have been one of those described in 


No. 5 of erie No. 4) you should have | that section, and that this should have been 
first sentenced him to rigorous imprisonment i stated in the charge. - 


for that period, and you should then, by the ' 
application of seciion 59 of the Penal Code, 
have converted this sentence into one of 


Form of charge in cases of Murder. 


transportation, as, under section 376 of the | No. 506. 
Penal Code, you were not competent to pass | Fyom the Registrar of the High Court, Ge, 
a sentence of /ransportation except for dated Calcutta, art? May 1865. 
Ke , (Criminal Side.) 
8. With reference to your remarks In" Present : 
the case of Nitra Chowkeedar and another, ' The Hon’ble C. B. Trevor, Fudge 
D D H ave 


(Case No. 6 of Statement No. 4) regar@ing 
your instructions to the Magistrate, requesting ` Six,—In reply to your letter No. 84, 
him to inform his subordinates that respect- ' dated the rsth instant, I am directed to state 
able and independent witnesses should be that the form of charge preferred by you for 
usually sent up to the Sessions, as, under seç- cases In which prisoners are committed for 
tion 125 of the Code of Criminal Procedure, . trial for murder, appears to have followed the 
Magisterial officers consider that they are pre- | law very closely, and needs only slight cor- 
cluded from sending up witnesses to the rections. With these it will stand as follows: 
search of houses in ordinary cases, I am and is approved — "that he on or about 
directed to state that, to avoid subjecting ‘the —— day of —— at —— committed 
such persons to unnecessary harassment: murder by causing the death of ——, the 


such as would arise if they were required ' prisoner not being deprived of the power . 


to appear first befqre the Magistrate, and of self-control by grave and sudden pro- 
afterwards before he Court of Sessions, the , vocation, sought or voluntarily p:ovoked 
Court request that you will instruct the by the offender as an excuse for killing or 
Magistiate not to require the attendance of doing harm to any person, or given by any 


such witnesses in his own Court (unless: thing done in obedience*to the law, or by a, 


special circumstances exist), But to take, public servant in the lawiul exercise of the 


D DH © 
recognizances for‘their attendance before ` powers of such public servant, or given by 
the Court of Sessions. anything done in fhe lawfpl exercise of (be 
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in good faith of the right of private defence 
of person or property exceeding the powers 
given to him by law, and causing the death 
of tke person against whom he was exercising 
such right of defence without premeditation, 
and without any intention of doing more 
harm than was necessary for the purpose 
of such defence, nor being a public servant 
or aiding a public servant acting for the ad- 
vancement of public justice, and exceeding 
the powers given to him by law, caused the 
death of — by doing an act which he, 
in good faith, believed to be lawful, and ne- 
cessary for the due discharge of his duty as 
such public servant, and without ill-will 
towards the said whose death 
was caused, nor did he cause the death of the 
said without premeditation. in 
a sudden fight in the heat of passion upon 
a sudden quarrel, and without having taken 
undue advantage, or acted in a cruel or 
unusual manner, nor did the said being 
above 18 years of age suffer death, or take 
the risk of death with his own consent (or in 
.case the murdered person was not 18 years 
of age, then in lieu of the last sentence, the 
following, os. and the said —— was under 
the age of 18 years) and that he has there- 
by, ” &c, 











Framing of charge in the case of offences pun- 
ishable in the same manner as giving or fabri- 
cating False Evidence, or as Forgery. 


Extract (para. 23) of Letter No. 512, from 
the Registrar of the Appellate High Court, 
dated the 6th Fune 1865. 


(Criminal Side.) 
Present + 


The Hon’ble C. B. Trevor, Fudge. 


a, In the case of Oodun Lall (Trial No. 
3 of Statement No. 4) the offence named in 
the first charge, “‘Corruptly using, as genuine 
evidence, certain documents which he knew 
to be fabricated,” is not punishable usder sec- 
tion 196 of the Indian Penal Code alone; for 
that section species no punishments but sim- 


, ply declares that the offendershall be punished 


‘in the same manner asif he gave or fabri- 
cated false evidence.” It was necessary, 
th: refore, to refer to the section under which 
giving or fabricating false evidence is pun- 


' a ishable (that ig tô say, to section 193, 


oy some other section of the Penal Code 
of a similar nature,) which should have been 


A 
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right of private defence,-nor in the exercise , of the charge. Similarly, the second 


i with secon 196 in the first head | object. 


Letters. [Vole III. 






ence 
charged, which is punishable zz the same 
manner as forgery*ot the document to which 
the offence related, should not have been 
laid under section 471 alone, but under, 
that section coupled with section 465 or 
with section 466 or 467 according to the 
nature of the document used. 


Belief of a prisoner’s unsupported statement 
against evidence. 


Lxtract (para. 4) of Letter No. 513 from 
the Registrar of the Appellate High Court, 
dated 6th June 1865. 


(Criminal Side.) 


Present : 


-The Hon'ble C. B. Trevor, Judge, 


4. I am also to remark that the judg- 
ment in the case of Bhuggobuttee Kusbee 
| (Case No. 2 of Statement No. 5) seems to the 
Court to be very extraordinary, inasmuch as, 
notwithstanding that a bond was actually 
produced and authenticated proving the 
purchase of Elno Bewa alias Surrosutta, 
Mr. Dodgson believed the prisoner's unsup- 


ported story that the minor went home with 
her on a visit. = l 


—— 





Framing of Charge under section 149, Penal 
Code, relating to the commission of ar offence 
while being a member of an Unlawful As- 
sembly. 


ai 
Exiraci (para. 4) of Letter No. 516 from the 
Registrar of the Appellate Hish Court, 
dated the 6th June 1865. 


(Criminal Side.) 
Presenil. 


The Hoa’ble C. B. Trevor, Fudge. 


4. IN regard to the fifth head of the 
charge in the same Cas: which the Court 
observe was drawn up and added by you, 
l am to point out that the act of. committing 
culpable homicide or any other offence 
while being a member of an unlawful as- 
semly, would not alone 1ender the offender 
subject to the provisions gf section 149 of 
the Penal Code. The offémce, as you will 
find on reference to that section, must have 
been committed in prosecution of the common 
object of that assembly, or have: been such 
as the mem@ers of that assembly knew to be 
likely to be committed in prosecution of that 
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Frambg of charge of abduction of a woman to | Magistrate on the subject to be correct. en 

compel her marriage. order to enable a person to plead Successfully 

e aulrefots acquit or autrefots convict, the prior 

Lixtract (paras, 2 and 3) of Letter No. 518,| acquittal or ‘conviction must have been for 


Jrom the Registrar of the Appellaie|\the same identical offence; but, notwithstand. 


" High Court, dated the 6th Fune 1865. ing this, the proposition holds,“ that a former 
: conviction or acquittal of-a higher offence is 
(Criminal Side.) a bar to a prosecution for the same act charg- 


ed on a less offence, if, on the trial of the 
former, the accused might have been, upon 
any competent evidence, legally convicted of 
the latter.” 


Present : 


The Hon bie C., B. Trevor, Fudge. 


2. As the facts of the case which forms 
2. In the first head of the charge against | the occasion of your reference fall within 
Thonaoollah (Case No. 2) the name of the | the above proposition, the second trial appears 
person whom it was intended to have compel- | to the Court to be barred, and the plea of 
led Musst Bhoola to marry should have been | autrefois acquit must be successful. But I 
specified. am to state that, if on appeal the Court should 
3. The offence charged in the second head | fin@ that the evidence, though not supporting 
of the charge in this case is not, as stated | the conviction for theft, was legally sufficient 
therejn, punishable under section 124 of|for a conviction for abetment of theft, the 
the Penal Code. The charge should rather | order of the lower Court should not be re- 
have set forth that, as the prisoner was present | versed, but its finding should be altered so 
abetting the abduction of Musst. Bhoola | as to agree with the evidence. 
with intent that she might be compelled to 
marry against her will, he, under sec- 
tion 114 of the Penal Code, committed the 
said abduction——an offence punishable under 
section 366 of the Penal Code, and within | Realization of Fines—section 70, Penal Code. 
the cognizance Bf the Court of Session. 





Extract (paras. 1 and 2) of Letter No. 540, 
—— from the Regtstrar of the High Court, 


$ Gre dated the r2th June 1865. 
Former conviction or acquittal bars prosecution 
for same act charged on a less offence. (Criminal Side.) 
No. 519. 
Present: 


From the Registrar of the High Court, Ge 
dated Calcutta, the yth June 1865. The Hon'ble C. B. Trevor, Fudge. 


tree S t. I au directed to acknowledge the 
o Present: receipt of your memo. No. 25, dated the 
25th -ultimo, containing observations on the 
The Hon’ble C. B. Trevor, G. Loch, and Court’s Resolution upon your Criminal Report 
We Morgan, Fudges. for 1864. 
D $ + 
Sır —Wıru reference to your letter No. 25,| 2. Adverting to your remark in para- 
dated the (Let ultimo, submitting in tabular | graph 6, that roo yupees of the outstanding . 
form a question mooted by the Officiating | balance of fines was due from one “who had. 
Joint-Magistrate poder section 55 of the Code | no means to pay up,’ I am to draw your 
of Criminal Prdécedure, as to whether a fresh | attention to section 70 of the Penal Code, ° 
prosecution on a charge of abetment of theft | which provides for the realization of the fine 
- can be brought against a person who has been | “ at any time within six years on the passing ` 
tried. and convicted of the particular theft, | of the sentence,” so that property acquired, 
but released on appeal on the same evidence, | even after the release of a prisoner, would 
I am directed to state that the Court considers | be liable for the fine to the end of the period 
the opinion expressed by yourself and the specified. i 


LE 


10 Criminal 
D 

ËTT 

Refative to the system ol -preparing returns of 
average diration of cases, and the object of 
the separation between cases in which Police 
Agency is and is not employed—Anxiety of 
Magistrate or any Judicial Officer to obtain a 
conviction, reprobated. 


E-xiracts (paras. 3 to 7 and oi of Letter 
No. 550, from the Registrar of the High 
Court, &c , dated the 14th June 1865. 


(Criminal Side.) 
Present : 


The Hon’ble C. B. Trevor, Fudge. 


3. THe Magistrate, in the 13th and fol- 
lowing paragraphs of his letter, has evidently 
misunderstood the system of preparing ethe 
returns of the average duration of cases, and 
the object of the separation between cases in 
which Police Agency is and is not employed, 
and it is therefore necessary to explain them 
fully, so that he may not, through misappre- 
-hension, cause the preparation of incorrect 
returns. 


4. The duration of a case should be 
calculated from the date of the apprehension 
of the accused, or his appearance after service 
of summons. 


5. The object of the separation of the 
averages is to show cases in which prelimi- 
nary enquiry has been held by the Police 
separately from those to which they have been 
required merely to execute processes. 


6, The Magistrate is correct in supposing 
that delay in the proceedings of the Police 
and delay in transmitting the accused to him 
for trial is debited to him: for such delay in 
a few cases would not materially affect the 
average duration of the cases of an entire 
year; and itis his duty, as the Chief Magis- 
trate, to repress any such dilatoriness, the 
continuance of which would naturally very 
much affect such a return, If a Magistrate 
exercises a proper supervision over the pro- 
ceedings of the Police, the Court do nôt think 
that he can complain of delays in their pro- 
e ceedings as an ex¢use for high averages. 


~ en, If in any case only some of the accused 

e be forwarded to the Magistrate; and the trial 
commence against them, and subsequently 
others be sent in and tried, as the evidence 

- must be recorded de ovo, this should be con. 
Sidered, not as oné, but as two cases, 


9. The Court cannot modify their remarks 
regarding the result of commitments made by 


SN 
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the Magistrate, and they notice with d'Beate, 


faction his admission that, when holding a pre- 
liminary enquiry, fe is ‘‘ naturally anxious to 
convict,” that is, to obtain a conviction at the 
Sessions Court. Such an anxiety is not pro-, 
per on. the part of any Magistrate or Judicial 
Officer. Such an Officer should spare no endea- 
vour thoroughly to sift each case, and to ob- 
tain all possible evidence for the prosecution 
as well as for the accused; but he should 
exhibit no bias, and on no account make any 
commitment unless there be good grounds on 
the evidence to expect a conviction from the 
Sessions Judge.. A bad commitment, the 
Magistrate should recollect, not only obtains 
for an accused a full acquittal, although fresh 
evidence may at some future time be obtained 
against him, but it subjects the prosecutor 
and his witnesses to much unnecessary incon- 
venience and harassment, and, by wasting the 
valuable time of the Judge, causes consider- 
able expense to Government. ° 


Lellers. 





Commitment to the Sessions on a charge of 
hurt. 


No. 592. 
i S 
Erom the Registrar of the High Court of Judi- 
cature at Kort William in Bengal, dated 
Calcutia, the 26th June 1865. è 
(Criminal Side.) 
Present: 
The Hon’ble C. B. Trevor, Fudge. 
© 
Witu reference to the explanation of the 


Deputy Magistrate, No. 15, dated the roth 
ultimo, forwarded by your memo. No. 284 of 


‘the 13th instant, I am directed to request that 


you will inform him that, though both the 
offences in the two counter-cases marginally 
noted ,were indeed 
committed at the same 
time, the complainant 
in the one case being 
the accused in the 
other, yet this did not 
render it necessary for the ‘Deputy Magis- 
trate to commit Mahomed Hossein to the 
Sessions on a charge of Aur/, which he was 
fully competent himself to decide. At the 
same time, I “am to add that the Court see no 
reason to censure the Deputy Magistrate for 
proceeding in the mode in which he did. 


Kassim Ally for vo- 
luntarily causing grievous 
hurt. 

Mahomed Hossein for 
voluntarily causing hurt. 
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Revifal of stale charge of Contempt by Cour; ' Addition of charge of Hurt. Go 
other than that in which it occurred. Extract (para. 3) of letter No. 609, from the 
i | Registrar, Appellate High Court, dated the 
No. 605. '. 30th Fune 1865. 


3. THe Court observe that you were®pro- 


Criminal Resdlution of the High Court of : bably GE Sr the EE de in 
; Pay- T . your judgment in acquitting the accused JAugoo 
Judicature at Fort William in Bengal, Gin (Case 1, Statement s) of the offence 


under date the 29th June 1865. charged ; but you should, under the power 
‘vested in you by section 244 of the Code of 
Present : Criminal Procedure, have added another 


, Charge under section 323 or 334 of the 
l ‘Penal Code, under which you could have 
The Hon'ble H. V. Ss ley and J. B. Phear, _convicted the prisoners, who appear to have 
> Judges. : been guilty, at least of having caused hurt. 
Reap a letter No. 158, dated the yth, 
instant, from the Sessions Judge of the 24-' Receiving property stolen in the commission 
Pergunnahs, representing that the Resolution of Dacoity. 


of the High Court, No. 485, dated the zoth | My/ract (paras, 2 and 3) of Letter No. 61 
ultimo, in the matter of Mohesh Chunder from she Regisirar of the Appellate High 


Ral, petitioner, appeared to him to have been | Court, en dated the rst July 1865. 
passed under a misapprehension of the facts, , 


and submitting a further explanation. 2. In connection with the fact that the 


| accused Seoburn Bund received property sto- 


Resolution.—The High Court remark that ! len in the commission of dacoity, it was neces- 
they considered that the contempt referred to | Sry that in the second head of the charge 
in this reference should have been promptly ' (Case No. 3 of Statement No, 5) it should 
punished on the motion of that Civil Court ' also have been stated that there was know- 
in which it Imd occurred, and which had ledge of the fact on his part. 
accordingly by law the power to require the; 3. The third head ot the charge in the 
infliction of punishment; but that, when the | Same Case does not comply with the require- 
Magistrate had declined to act, and the Civil: ments of section 234 of the Code of Crimi- 
Court in which the contempt occurred had | al Procedure, as a reference to section 400 
taken no further notice, then another Civil Will show that it does not describe the offence 
Gert in which the contempt did zo¢ occur | puted as nearly as possible in the language 
should not after nine months, on the accident ` Of that section. 
of some general enquiry, recommend the re- | —— 


vival of that specific case of contempt, fur-' Irrelevant or Hearsay evidence need not be re. 


ther action in which the Court where%t oc. corded—Reasons for refusing to examine a 
curred had in fact relinquished. | witness for the defence, to be clearly stated. 
The Court did not, as stated by the Judge, . No. 622, 


cite section 21,,but section 23 of Act XXIII. ! From the Registrar of the High Court, & 
of 1861, as appears from the copy in this dated Calcutta, the ath E 1865. 3 


Office. 
e (Criminal Side.) 
It is quite unnecessary for the Division ; e 
Bench to re-consider this matter, Mr. Beau- Present : 


fort's last explanation very clearly gives the The Hon’ble C. B? Trevot, G. Loch, and W, 


facts upon which its judgment was based. Morgan, Judges e 
D D i 


The Court wil only add that Mr. Beaufort i. Sir,—In reply to the question submitted’ 


seems to labour under the mistaken supposi- by you in Tabular Statement, dated the rst 


tion that a criminal charge exists for all time, , instant, 1 am directed to inform you that the 


quite independently of the person who prefers Court quite agree with you in holding that 
it, and of the circumstance tat the tribunal the terms of section 363 of the Code of 
before which it was preferred refuses to receive | Criminal Procedure do not demand that a 
it. | Sessions Judge should secord the evidence 
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of such witnesses as appears from the record | No. 4), the Court observe that the mere: vo. 


of the preliminary enquiry before the Magis- 
trate to be irrelevant or mere hearsay. 

2. It is necessary, however, to exercise. 
the greatest care in disallowing any request | 


made by a prisoner under trial before a Ses- ' 


sions Court, forthe examination of any wit-, 
ness cited by him to the fact ; and the reasons 

for such a measure should be cledrly stated 

in your judgment so as to satisfy the Court 

should any appeal be preferred in the case. 


luntarily causing” a person to commit an 
offence is not sufficient to constitute abetment 
of that offence. It is the voluntarily causing 
by wilful misrepresentation, or by wilful con- 
cealment of a material fact, which a person 
is bound to disclose, that constitutes such 
instigation as amounts to abetment (vide Ex- 
planation 1, section 107 of the Penal Code). 
It would have been sufficient had the prisoner 
been simply charged with abetment of the 
particular offence. ‘The Court also observes 
that abetment of the offence set forth In sec- 


: tion 197 of the Penal Code is not punishable 





Criminal Breach of Trust in respect of property 
entrusted to accused as a Servant—Framing 
of charge. 


Extract (para 2) of Letter No. 627, Srom the 
Registrar of the High Court, De, dated 
the 6th Fuly 1865. 


2. Tue Court observe that the criminal 
breach of trust charged against Emam Ali 
(Case No. 1 of Statement No. 4) must, in order . 
` to constitute the offence specified in section 
408 of the Penal Code, have been committed 
in respect of the properly entrus 
as a servant. The charge which omitted this | 
point is, therefore, imperfect ; but from your 
judgment it would appear that this did form 
portion of the offence of which the prisoner 
was convicted. 








ee e | 


Abettors present are principals of the second 
degree—Abetment—Sentence of Transporta- 
tion otherwise than for life under sectlon 412, 
Penal Code. 


Extracts (paras. 2, 3; 4; and 5) of Letter No. 
632, from the Registrar of the [igh Court, 


Ec., dated the 6th July 1865. 


2, As it appears from your judgment in 
Case No. 1 of Statement No, 4 that the ac- 
cused, Sree Ram Chuckerbutty, charged with 
abetment (section 109 of the Penal Code) 
of grievous hurt iw the second head of the 
charge, was present, abetting the grievous 
hurt, the provisions of section 114 of the 
*Penal Code should have been applied to his 
case. He should accordingly have been 
charged, and upon the facts stated by you 
“should have been convicted of grievous hurt, 
being a principal ot the second degree. 


With reference to the charge against 
Sheikh (Case No. 7 of Statement 


EI ; 
Hissamoodin 


yN 


under section r09 or section 199 of the 


Penal Code, but under those sections applied 


to section 193. 


4. In the case of Doorga Churn Rai and 


another (Case No. 8 of Statement No. 4), 
| the Court observe that sentence of transporta- 
tion, otherwise than for life, cannot be passed 
under section 412 of the Penal Code. 
this case the prisoners should have been sen- 
tenced to rigorous imprisonment for seven 
‘years, and this sentence should then, under 
| section 59 of the Penal Code, have been 
ted to him | converted into one of transportation. 


In 


5. The charge against Gyaram Chucker- 


butty (Case No. 4 of Statenfent No. 5) is 
wholly incorrect, and describes ‘ho offence, 


Inasmuch as the mere making a statement 
before a Court of Justice on solemn af{rma- 
tion is not an offence under section 193 of 
the Penal Code, unless that statement be 


false, and the person making if knows or M- 


lieves it to be false, or does not believe tt to be 
trie. 


Using, as genuine, a forged Deed of Sale. 


| Extract (para. "ai of Letter No. 633, from the 


Kegtstrar of the High Court, &c., dated the 
wth July 1865. 


2. As section 471 of the Penal Code 
prescribes -no definite punishment for the 
offence charged against Langtoo Roy (Case 
No. 2 of Statement No. 4), it should have been 
coupled with one of the segtigns immediately 
preceding. In the present gase, as the do- 
cument purported to be a deed of sale, z. e., 
a valuable security, the section to be referred 
to appears to have been section 467. The 
charge should? under section 244 of,the Code 
of Criminal Procedure, have been amended 
by you. The finding is correct. 
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Convérsion of Imprisonment into Transporta- 
tion—The term “plaintiff” inapplicable to 
Criminal Appeals—Charge of taking away a 
married woman with a criminal intent by 
whom to be made—Wrongful confinement 
under section 346, Penal Code, how to be 
described. 


Lixtract (paras, 2 and 3) of Letter No. 643, 
from the Registrar of the High Court, €c., 
dated the roth July 1865. 


2. As under the terms of section 59 of the 
Penal Code, imprisonment can be converted 
into transportation only in a case in which the 
offender has been sentenced to at least seven 
years’ imprisonment, the sentences passed by 
you on Tonoram Mali, Hurchunder Mali, 
Sonaton Mali, Ram Chand Mali, Govind Dass, 
Ramkishen Bayhal, Khurshal Chunder Dey (in 
Trials Nos. 1, 2, and 3, and Statement No. 4), 
are altogether illegal, inasmuch as you have 
converted into transportation sentences of 
imprisonment for terms less than seven years. 
It is not sufficient that the sentences in the 


three cases amount to more than seven years :- 


for the Court have more than once held that 
Section 59 of the Penal Code does not apply 
to any sentence unless that particular sen- 
tence be one of imprisonment for more than 
seven years. As the prisoners’ appeal is now 
before the Cott, the sentences, if confirmed, 
will doubtle8s receive amendment. 


3. The term plaintiff used in the charge 
against Kala Chand alias Kaloo and another 
(Case No. 4 of the same Statement) is, 1 am 
EE inapplicable to criminal and espe- 
cially to Sessions trials, inasmuch as it refers 
wholly to Civilactions. With reference to the 
fourth head of the charge in the case, wherein 
it is stated that the accused had taken®away 
plaintiff, a married woman, from her hus- 
band’s residence, with intent that she might 
have illicit intercourse with some person or 
persons, the Court observe That a charge, 
under section 498 of the Penal Code, made 
by a woman herself, or by any other person 
than her husband, or by the person having 
care of such woman, on behalf of her hus- 
band, is inadmissible under section 178 of the 
Code of Criminal Procedure. As, however, 
you have not convicted under section 498 of 
the Penal Code, sych an irregularity, even if 
it exist in this fa, would be immaterial. lt 
should, however, be pointed out to Mr. Clay, 
the Committing Officer." As regards the of- 
fence charged in the fifth head of the charge 
in the same case, the Court refnark that it is 
not described in the terms of section 346 of 
the Penal Code, but in those of the marginal 
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abstract. This does not fully comply With . 


the requirements of section 234 of the Code 
of Criminal Procedure, which directs that 
“the charge shall describe the imputed 
“ offence as nearly as possible in the language 
“of the Indian Penal Code,’: 


Legal majority of jurors—Counterfeit Coin 
(Framing of charge)—Judgment of Court—Ab- 
sence of Witnesses for prosecution not to be 
commented on in charge to Jury. 


Extract (paras. 2, 4, and 5) of Letter No. 648, 
from the Registrar of the High Court, Ee 
dated the roth Fuly 1865. 


(Criminal Side.) 
Present: 
The Hon'ble C. B. Trevor, Fudge. 


2. Tue mode in which the finding in the 
case of Omakant Chuckerbutty and another 
(Case No, 1 of Statement No. 4) arrived at 
was wholly irregular. The prisoners ap- 
parently were charged with dacoity, theft, 
and abetment of house-trespass. Four out 
of the seven persons, that is to say, no legal 
majority of the jurors, convicted the pri- 
soners of dacoily, the minority convicting 
them of theft only; and because, in order 
to constitute the offence of dacoity, it is 
generally necessary that theft should be com. 
mitted, a unanimous verdict of conviction 
for the theft was constructed by your prede- 
cessors, Thiswastarfrom regular. The jury 
should rather have been called upon to retire 
to consider a verdict on the charge of theft, 
when most probably the result anticipated 
by your predecessor would have been for- 
mally arrived at. If no legal majority could 
have been obtained, the procedure laid down 
in section 357 of the Code of Criminal Pro- 
cedure should have followed. 


4. In the taree heads of the charge against 
Mohun Tewaree (Case No. 4 of Statertent 
No. 4} the nature ot the counterfeit cvin waich 
he delivered to Shomitra Bewa as genuine 
should have been  mentipned. 
observe that the judgment in this case does 
not satisty their requirements, which aréa 
short statement of the facts of the case and a 
summing up of the points on which the find- 
ing is based. 


5 If the evidence*of, Mean Khan and 
three others, noticed in the charge to. the 
jury, in the case of Sonden Bewa, &c, (Case 
No. 5 of Statement No, 5), as not having been 


Ze 


The Court. 


e it is to be recorded 
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called to give evidence, was considered essen- To constitute a sufficient cause for the ndn-at- 


tial to the just decision of that case, they 
should have been summoned under section 
367 of the Code of Criminal Procedure, the 
trial ebeing adjourned under section 377 of 
that Code. It was not proper, in addressing 
the jury, to comment on the absence of these 
men, or to draw inferences therefrom unfavor- 
able to the case for the prosecution. 


Examination of accused to be taken down in 


his own vernacular, as well as in that of the 


Magistrate. 


No. 651. 


From the Registrar of the High Court, Sa l 


dated Calcutta, the roth Fuly 1865. 
(Criminal Side.) 


Present: 


The Hon’ble C. B, Trevor and G. Loch, 
Fudges. 


Sir,—l am directed to acknowledge the 
receipt of your Tabular Memo. No. 40, dated 
the 13th ultimo, in which you refer for the 
Court’s opinion the question, whether, under 
section 205 of the Code of -Criminal Proce- 
dure, the examination of an accused person 
should be taken down in his own vernacular, 
or in that of the presiding officer. 


2. In reply, I am to state that it seems 
to the Court that the Officiating Magistrate 
is right., The Local Government has, under 
section 196 of Act XXV. of 1861, directed 
the evidence of the witnesses to be recorded 
in the vernacular of the Magistrate; but this 
does not interfere with section 205, accord- 
ing to which the examination of the accused 
is to be recorded “ in full, ” and to be “Shown 


tendance of a Witness, there must be some 
impossibility, moral or physical, to his produc- 
tion—A charge of Murder should not omit the 
fact of death or the name of the deceased. 


| Extract (paras. 2 and 3) of Letter No. 653, 
from the Registrar, Appellate High Court, 
dated the 11th Fuly 1865. 


| (Criminal Side.) 


Present ~~ 


The Hon'ble C. B. Trevor, Fudge. 


2. With reference to the Judge’s remark 
'in the case of Sulea and others (Case No. 1 of 
Statement No. 4), that the Inspector could 
not be produced before the Sessions Court in 
consequence of his being engaged in investi- 
gating another heavy dacoity, the Court 
remark that his being so e@gaged should 
not have satisfied the Judge that*his attend- 
ance could not be procured. In order to 
_ constitute a sufficient cause for the non-a{tend- 
rance of any witness, there must be some 
‘impossibility, moral or physical, to his pro- 
duction. In the present case, the Jude 
would have shown more discretion had he 
adjourned the case until the Inspector could 
attend, 


. The charge in the case of Tipos (Case 

No. 2 of Statement No. 4) has been very im- 
perfectly drawn up, inasmuch,as no mention 
has been made of the provisions to Exception 
' 1, section 300 of the Penal Code, and the 2nd 
and 3rd Exceptions have been qnly partially 
set forth. The Court observe that- the mere 


or read to him,” evidently indicating that! doing an act with the intention of causing 


im the languge in 
which At is delivered by the accused. 
the examination be taken down in the lan- 


_ guage of the accused, and he can read, it will 


be shown to him, and he will be able to 
read it for himself If he cannot read, it will 
be read to him. These words appear to the 
Cowt to demonstrate clearly that the exa- 
mingtjon is to be taken down in the language 
of the accused, ° 

yN 


death could not constitute culpable homicide 


If ior murder, unless death was caused by that 


act. The charge which omits the most im- 
| portant point, and also the gafne of the de- 
ceased, is altogether defective. The above 
| remark applies mutatis mutandis to the case 
‘of Newaz Khan, Constable (Case No. 11 of - 
| Statement No.4). These points should be 
{brought to the notice of the Committing 
' Officer. 
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Findin& to describe accurately the description | Charge to state thata dao is an instrument for 

of Culpable Homicide not amounting to Mur-: cutting—Substitution of Transportation for 

der of which a prisoner is convicted—Abettor! Imprisonment. 

present when offence committed—Judge is e 

bound, after conviction, to pass some.sentence. | Lixi/racts (paras. 2 and 3) of Letter No. 667, 
A | from the Registrar of the Appellate Hitch 
Extracts (paras. 2, 3, and 6) of Letter No. 654, | Court, dated the 13th Fuly 1865. 

from the Registrar, Appellate High Court,’ 


2. WitH reference to the ist and 3rd 
ee | heads of the charge against Ram GE 
(Criminal Side.) Haldar (Case No. 1), the Court observe that, 

though a dao is certainly an instrument for 

Preis: cutting, yet the fact should have been stated 

therein so as to make the charge comply in 

The Hon’ble C. B. Trevor, Fudge. all respects with the instructions laid down 


in section 234 of the Code of Criminal 
2. Tug Court observe that the require- | Procedure. 

ments of Circular Order No. 6, dated the! 3. As, under the terms of section 59 of 
1 ith March 1863, have not been fully com-| the Penal Code, imprisonment can be con- 
plied with in the case of Cachareea and others verted into transportation only in a case in 
(Case No. 8), inasmuch as the finding has | which the offender has been sentenced to at 
failed to describe accurately the description | least seven years’ transportation, the sentences 
of cutpable homicide not amounting to mur- | passed by you on the prisoner Ram Coomar 
der, of which the prisoner was convicted. | Haldar are altogether illegal, inasmuch as 
It is presumed that the culpable homicide | you have converted into transportation sen- 
for which the conviction was recorded was, | tences of imprisonment for terms of less than 
for an act causing death, done with the know- | seven yéars. It is not sufficient that the three 
ledge that il was likely to cause death, but sentences amount in the aggregate to more 
without any intention to cause death or such | than seven years, for the Court have more 
bodily injury as was likely to cause death. | than once held that section 59 of the Penal 
In order to render section 109 of the Penal} Code will not apply to any sentence unless 
Code applicable to the second head of the] that particular sentence be one of imprison- 
charge in this case, it should have been set | ment for more than seven years. Under these 
forth therein, and proved in evidence that the | circumstances, the Court annul, as illegal, 
act abetted, os, the culpable homicide not | these sentences, and direct that, in accordance 
amounting to murder of one Seetmul, was | with the law as explained in the foregoing, 
committed in consequence of the abetment of | fresh sentences be passed upon the said Ram 
the accused. Coomar Haldar. 


3. In your directions to the jury in the 
above case, you observe that there appears no 
reliable evidence that the accused Kupula | Cutnable Homicide and Grievous Hurt to be sepa- 
struck the deceased at all, but both he and the rately charged—Same offences when commit- 
other four prisoners seem to have abetted the} ted by Members of an Unlawful Assembly. 
offence committed, and to havegbzen -present 
when the culpable homicide (the act abetted) Lxtract (para. 2) of Letter No. 675, from the 
was committed. Under such circumstances, | -Registrar of the Appellate High Court, 
they should not have been convicted of abet-| ated the 15th July 1865. ° 
ment under section 109 of the Penal Code, 
but by the application of section 114 of the 
Code they should have been convicted and 
sentenced far culpable homicide not amount- 
ing to murder. 


2. Wsrn reference to the charge against 
Basisht Sing and another (Case No. 2 of State- 
ment No. 4), the Conrt observe that the cul- 
pable homicide of Kankun, and the severe, 
, wounding (by which the Court understand the 

6. In conclus%p, the Court observe that | grievous hurt) of Askurrun, being distinc! 
you were bound to pass some sentence, how- | acts, should have been charged in separate 
ever slight, on th: prisoner Poran in Case | heads of the charge. I should also have been 
No. 27. As the powers of remitting criminal | expressly stated that thé culpable homicide. ` 
sentences is reposed solely onthe“zovernment, | and the grievous hurt were committed by 
you acted wholly without authority in, after | some of the members of the unlawful assem- 
his conviction, warning and discharging him. ; bly. : E 
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. jude not justified in passing light sentences be- Amendment of Warrant as to the time La com” 
cause he thinks the evidence insufficient— , mencement of sentence. 
Duty of Judge defined with reference to the : 
No. 679. 
Jury. ‘ | 


: From the Registrar of the High Court, Ze, 
Exiracis (paras. 4, 6, and 7) of Letter No. 677, | 5 & ' 
rom the Registrar of the Appellate High | dated Calcutta, the 15th Fuly 1865. S 


Court, dated the r5th July 1865. | (Criminal Side.) 





4. Wira reference to the finding of the Present: a 
jury and your sentences in the case cf Nub-' The Hon'ble C. B. Trevor and G. Loch, 
bee and others (Case No. 7 of Statement No. 4), Fudges. 
r | 
the Court observe that you have passed very | Sr. rr reference to your letter 


light sentences for the offences of which the | : ie ee 
prisoners have been convicted, ous, intention | NO. 1935, dated tne gth instant, Soliciting the 


D « D F 3 "e o d D 
to cause the miscarriage of one Sukhi, thereby Court opinion as to the case of the prisoner 


| Gurndasi Bewah now in Jail under two 


causing her death, under section 114 of the 
Penal Code, and abetment of the same under 
sections 309 and 314 of the Penal Code. 
Because in your opinion the evidence was not 
sufficient for their conviction, you were not 
justified in passing suru light sentences. If 
this were allowed, 2 Sessions Judge might, 
by awarding a n-iminal sentence, in effect, 
render the verdict of a jury inoperative ; 


whereas the law distinctly recognizes the: 


verdict of a jury as final judgment on matters 
of fact It is rather the duty of a Sessions 


Judge to consider whaz is a proper sentence | 


' Warrants which run together, as you sen- 
| tenced her to six months’ imprisonment on 
i the 16th ultimo in ignorance of a previous 
; sentence which had been passed on her by 
the Assistant Magistrate ot Sealdah on the 
28th April last, I am directed to state that, 
as the date in your Warrant was fixed ynder 
a misapprehension, the Court see no difficulty 
in your amending it, as the amendment only 
. refers to the time at which the sentence shall 
‘commence, and not to the sentence itself. 


—— 





Jor the offence of which the jury have convict- ` 


ed a prisoner. If he has strong reasons for 
dissenting from such verdict in any case, he 
should, after passing sen'ence, make special 
reference to the Court for the orders of Go- 
vernment under section 54 of the Code of 
Criminal Procedure. If, in the case now un- 
der discussion, you are of opinion that the ver- 


dict of the jury is not a proper verdict, be- , 


cause the evidence does not support it, you 

should proceed in the manner above stated. 
6. With reference to the second para- 

graph of your charge to the jury in the 


above-mentioned case, the Court direct me to» 


request that you will in future abstain from 
using terms which are unrecognized by the 
Courts of this country. 

7, As it is not clear from your directions 
to the jury whether the Police in the case 
of Madu Bewa (Case No. 3 of Statement 
No. 5) acted under express orders of the 
Magistrate, or on the information of Banee 
Madhub Munduly the Court request that, if 


they acted on the information of the latter, . 


ou will point out both to the Committing 
Officer and to the Magistrate of the District 
that, under section 133 of the Code of Cii- 
minal Procedure, and the schedule annexed 


` ‘thereto, police-officers are forbidden to make 


enquiries into offences under section 312 of 
the Penal Code without the express order of 
thé“Magistrate, , : 

A 


' Sentence of Transportation for 10 years for Da- 
coity not regular—Proper course in such a 

' case—Power of Magistrate*to refuse to sum- 
mon Witnesses cited for the defence. 


Extracts (paras. 3 and 4) of Letter No. 684, 


| from the Registrar of the Appellate High ` 


Court, dated the 17th Fuly 1865. 


3. Tue sentence of transportation Vielen 
, years passed on the prisoner Ahmed Alff, in 
Case No. 17 of Statement No. 4, is not alto- 
gether regular, since for Dacoity, under sec- 
' tione395, Penal Code, no sentence of trans- 
p?rtation can be passed except for life. Your 
' proper course was to have sentenced him to 
: rigorous imprisenment, and then, under the 
provisions of*section 59 of the Penal Code, 
to have commuted it to tran$portation, 

4 With reference to your remark in the 
| case of Ramkishen (Case ‘No. 18 of Statement 
No 4), that the Magistrate might, under 
section 228, Code of Criminal Procedure, re- 
fuse to require the attendance at the Sessions 
of witne-ses cited for the defence and examin- 
ed by him, who appeared to know nothing, 
| the Court remark that the Magistrate could 
‘not altogether refuse to summon such witness- 
l es if demanded by the prisoner. This was 
‘apparently a proper case in which he should 
‘have acted Mm accordance with the terms of 

section 228 of the Code of Criminal Proce- 
dure, 


> 
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Thef@and Criminal Misappfopriation to be sepa- not compelled to answer any question that 
rately charged—Judge to express opinion on ` m70}/ send to criminate himself, &c.,” the 
verdict of Jury. ° Court observe that the witness was protected 

in his answers under Aĉ II. of 1855, section 


Extracts (paras. 3 ani 4) of Lie No. 32, and should have been required to give 
á 678, from the Registrar of the Appellate | all information desired by the Court. The 


‘ich SE Bi) ong Oe A& clearly provides that ‘no answer which 
igh Court, e Ge E a witness shall be compelled to give shall, 


except for the purpose of punishing such 

person for wilfully giving false evidence upon 
Court: understand criminal) misappropriation | such examination, subject him to any arrest 
being distinct offences, the third head of the | or prosecution, or be used as evidence against 
charge against Kally Churn alias Kalli Chand | such witness in any criminal proceedings.” 

` Manjee (Case No. 5 of Statement No. 4) | 

` should, under section 241 of the Code of 
Criminal Procedure, have been sub-divided. | so 


4. The Court direct me to observe that | 
the Sessions Judge has expressed no opinion | False declaration—Framing of charge—Tender 
regarding the verdict of the jury in the case of conditional pardon. 
of Rooknikant Mozoomdar (Case No. 6 of 
Statement No. 4) in accordance with Circu- 


, Lxtracis (paras. 4 and 5) of Letter No. 
lar SE EE 687, from the Registrar of the Appellate 


Ligh Court, dated the 18th July 1865. 





3. Tuert and dishonest (by which the 





l 
| 
| 4. Tue third head of the charge in the 
; ‘same case should have set forth that the 
ETEME Tae a a don tore false declaration was fouching a point mate- 
ercise lt personal influence with e Wes ser- , deg déi Gi Ce be Ee Së ich a a ation 
vant— Witness bound to answer all questions ; WaS maae, as, ence of these essen- 
whether tegding to criminate himself or not, | tial words, the offence would not fall under 
section 199 of the Penal Code. 
Extract (paras. 3, 8, and 9) of Leiter No. 685, ' 8 
from the Registrar of the Appellate High | 5. With reference to your judgment in 
Court, dated the 18th July 1865. ‘the case of Purmeshwur Dyal Lalla and 
, another (Case 1, Statement 5) regarding the 
3. Tue charge against Ameer Biswas | conditional pardon said to have been offered 
(Case Pr Statement 4) is not perfect, inas- | to the two constables “ on insufficient grounds 
much as it has omitted the termination re- | erch on the report of the police that they 
quired by section 239 of the Code of Crimi: would tell the whole truth,” the Court desire 
pal Procedure tothe following efect: “And | Me to expresa hope thet the Magistrate, in 
e has hereby committed an olfence punish- mle : 
abe under seston 205 of thy Indjan Ponal | Cramme Procedure recorded bs reasons for 
ode and withig the cognizance of the Court | ~~ 5 : : oad) 
oo , his attention should be dr tot 
Ge Se i Kee SE SC Ge d of the law. Iam also e Ss SE 
prisoners exnibits the same delect, and Is, | i . S 
moreover, not sufficiently explicit in setting Ns a ae a DE mer of the 
forth tt eoffence abetted, The abetment should | oe eae a GC Se 
nave Reen i ge e ee Ss ee i exercise the authogity if you ‘think that the . 
CE Teer Oh EE constables did not comply with the conditions. 
8. In the second head of the charge han 


i upon which the pardon was tendered to them. 
against Wobhoy Churn Chuckerbutty (Case | The*Court observe, however, that the release 
6, Statement 4), ‘the words “by the exercise 


on bail of these men by the Committing Offi- 
of personal influence” should not have been | cer, though it might have been ill-jydged, 
omitted. i was not irregular, as Stated by you, for the’ 
9. With reference to Mr.® Craster’s re-| Magistrate, under section 209 of the Code 
marks in his judgment in this case, that | of Criminal Procedure, has discretion in such 

-~ “the witness offered for examination was ! matters. Š =P 


d 
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Committing mischief by fire, with the intention ' Charge of making "a false document—fudge 
of causing the destruction of a building, &c.— | bound to direct the Jury on points of law, 
Complainants are witnesses—Procedure when and to act on his view of the law. 
Complainants are absent, and their evidence is 


—a ` — 











necessary. Extracts (paras. 3 and. 5) of Letter No. 689, 
° _ from the Registrar of the Appellate High 


dë _ Court, dated the 18th July 1865. 
Eatracts (paras. 4 and 6) of \Letler No., 
`. 688, from the Registrar of the Appellate, 3. Witu reference to the’ first head of 
High Court, dated the 18th July 1865. the charge in the case of Umbica Churn 
| Sircar and another (Case No, 12 of Statement 
I No. 5) I am to observe that it would have 
4. THE Court observe that, though the been preferable had the Committing Officer 
charge against Narain Jena (Case No. 4 of | adhered more closely to the terms of section 
Statement No. 4) is not altogether bad, yet| 467 in drawing up the charge: for in at- 
it does not comply strictly with the require- | tempting to define forgery (which was not 
ments of section 234 of the Code of Criminal ' necessary) he has given only a portion of 
Procedure, inasmuch as it does not describe | the definition of what constitutes making a 
the imputed offence as nearly as possible in | /@/se document, which does not per se, even 
the language of section 436 of the Pegal|in its full definition, amount to forgery, as 
Code. The offence is not intentionally com- | he will find on a close examination of sec- 
mitting mischief by fire, and thereby causing ; tions 463 and 464 of the Penal Code. 
the destruction of a building, Ze, but com- 5, In conclusion, the Court observe, with 
mitting mischief by fire, with ‘he tention | reference to your extra-judicial remarks at 
of causing the destruction of a building, ! the conclusion of your directions to the jury 
&c. The intention, it should be observed, | in the case, that you are bound to direct the 
is a most important element in such a! jury on points of law. If you had adopted 
charge. l ithe course you mention, viz., “in the event 


6. In respect to your remarks made a a finding by the jury upon the facts 


: ! j adverse to the accused, to reserve judgment 
your judgment in the case of Kalee Sahoo and pending reference to the,Hih Court upon 
others (Case No. 3 of Statement No. 5), that S = 


: "TI the question cf law,” you would have acted 
the two complainants, who are the chief erroneously. You were bound to act on 
witnesses, managed to get away before the | vour view of the law, and if that were found 
case came on for hearing and as they were | to be incorrect, it could always be corrected 
complainants and not witnesses, their deposi- | either on appeal or on revision, 
tions before the Magistrate could not be P 
taken in evidence before you, the Court ' 
observe that you are quite mistaken in your | 


interpretation of the Jaw in this respect, aS | Bodily suffering no ground for compensation 
Government is the prosecutor in Sessions undér section 44, Code of Criminal Procedure. 
Courts, and persons in the position of com- j 
plainants are, in fact, witnesses. In regard | Extract (para. 3) of Letter No. 691, from 
to the remark in a subsequent portion of your; ke Registrar of the Appellate High Court, 
judgment in this case, “that there is no; dated the 18h July KOR 

doubt at all that the plaintiffs were robbed, | 

as they stated, and had they been here to, 3. ALLUDING to the case of Lochun 
appear as witnesses, the cause might have ; Singh (Trial No. 3 of Statement No. 4), I am 
terminated differently,” the Court observe: to point out that, in ordering the fine to be 
that you should have adjourned the Court , paid as compensation to the injured party 











e under section 377« of the Code of Criminal ! for the suffering he has undergone, you have 


-Procedure, if you considered the evidence | explicitly put the compensation on a wrong 
of the prosecutors (not plaintiffs) necessaty, | ground, for section 44 of, the Code of Cri- 

"and if, after due and diligent search, their, minal Procedure does not M&vognize bodily 
attendance could not be procured, then you: “suffering ” as a ground for pecuniary com- 
should have used, as evidence before you, , pensation. The Court on appeal has ap- 
their deposition giyen* before the Magistrate. ` parently found that the compensation has 
Had you acted in this manner, on which the | been given to the prosecutor fcr the pecuniary 
law is clear, the result of the trial would | loss which he may have suffered by the 
probably not have Deen an acquittal. ` offence. 


wi 


I 868}. 


Criminal 


Tre Se SS ee e Lasa 


THE WEEKLY REPORTER. 


8 Èelters. 19 


- - 
D 


e ` =- ms Le = —— = 


An Asistant Magistrate acts without jurisdic- | of the 17th idem; the Magistrate apptars 


tion in allowing withdrawal of charge of 
` Adultery with a view to a compromise. 


No. 725. 


; 
From the Registrar of the High Court, &c., 
dated Calcutta, the 26th Fuly 1865. 


(Criminal Side.) 
Present: 


The Hon’ble C. B. Trevor, Judge. 


Wirk reference to your Memo. No. 201, 
under 
section 434 of the Codé of Criminal Pro- 
cedure and Circular Order No. 18, dated the 
sth July 1863, a letter from the Officiating 
Magistrate of the 24-Pergunnahs, and the 
records of the case marginally noted, which 
the Assistant Magis- 
trate has allowed to 
be withdrawn on the 
ground that adultery 
may form the subject 
of a Civil action, and so may be compro- 
mised; I am directed to state that, as the 
was without 
jurisdiction, and as both Rape (section 376 


dated the t4th instant, forwarding, 


LI 
S. R. Hughes 
versus 
G. A. Smith. 
Charge—Adultery. 


Assistant Magistrate’s order 


“ode) and Adultery (section 


of the oe 
enal Code) are triable exclu- 


497 of the 


sively by the Court of Session, you have 


full authority to proceed under section 435 
of the Code of Criminal Procedure. Tne 
Court do not, therefore, think that there is 
DEE for their interference. 


z. The proceedings {forwarded with your 


letter are herewith returned. 
e 


ët ee ee 


Imprisonment in default of payment of fine isa 
punishment for the default, ang not a substi- 
tute for the fine, 


No. 726. 


From the Registrar of the High Court, &c., 
dated Calcutta, the 261h July 1865. 


(Criminal Side.) 
Ne Prisni i 
The Hon’ble C. B. Trevor, Fudge. 
Sir,—As in para. 4 of thè Magistrate’s 


letter No. 237, dated 15th instant, forwarded 
without comment by yourMemorandum No. 81 


erroneously to think that, in a case in which 
“imprisonment has been suffered in default 


| “ of payment ” of fine, that fine cannot be rea- 
| lized, the Court direct me to request, that 


you will call his attention o the provisions 
of section 70 of the Penal Code, from which 
it appears clearly that the imprisonment, 
which a Court is authorized to impose in 
default of payment, is a punishment for the 
default, and not a substitute for the] fine 
imposed, and he should adopt measures at 
once to give effect to the law. 


Witnesses not cited for the prosecution, but 
considered material by the Court, should be 
summoned to appear. 

faectract (para. 2) of Letter Nol 733, from 
the Registrar fothe High Court, &., 
dated the 27th July 1865. 


2, Wir reference to that portion of your 
judgment in the case of Aymutullah and 
others (Case No. 1) in which you comment on 
the absence of the witnesses to the search of 
the prisoners’ houses, the Court observe that 
the fact that Abbass and the Head Constable, 
who conducted the search of the prisoners’ 
houses, were not cited as witnesses for the 
prosecution, was immaterial ; but, if you con- 
sidered that their evidence was necessary 
for the proper decision of the case, you 
should, under section 377 of the Code of 
Criminal Procedure, have adjourned the trial, 
and, under section 367 of that Code, should 
have summoned them to appear. In a similar 
way you should have obtained the list of the 
property given to the police by the com- 
plainant. 


we 


Limit of imprisonment for the offence of at- 
tempting to fabricate false evidence—Fram- 
ing of charge in a case of Theft and Receiv- 
ing stolen property. S 


Extratts (paras 4 and 5) of Letter No. 750, 
from the Registrar of the High Court, Be, 
dated the 31st Fuly 186%. 


4 Tue sentences passed by you On 
Soonder Putnaik and Nimoo Potee (Case No. 
19 of Statement No. 4) are illegal by reason 
of their being in excess of the limit allowed 
on conviction of the offence of attempting to’ 
fabricate false evidence. Such a sentence 
cannot exceed 33 years, inasmuch as secfion 
511 of the Penal’ Code limits imprisonment 


d 


20 Criminal ` THE WEEKLY REPORTER `  Żetlers. (Volt, 
e $ e 





a 
a a OO mm 





a 





fore an attempt to one-half of the longest: 8. The Court Observe that, in the? last- 
term provided for the substantive offence, ' mentioned case, the Judge writes ‘ that the 
which, in this case, would be half of 7 years, Magistrate will beedirected to apply a por- 
or 3% years. Under these circumstances, ‘tion of the fine imposed on the principal 
the Court cancel this sentence as illegal, and ' offenders “when realized to making compen- 
direct that you, will pass a fresh sentence. į sation for those from whom the tax was 
5. The Court observe that you have! levied for the sums actually taken from them, 
_ convicted and sentenced the accused Gouree ' and for the loss incurred in consequence.” 
Savat (Case No. 20 of Statement No. 4) for: The specific sums to be paid to each indivi- 
receiving stolen property (section 411 of the: dual should always be distinctly stated in 
Penal Code) when the second head of the | the body of the order when directing that 
charge was only for theft (section 379 of the ' compensations be granted, otherwise mis- 
Penal Code), As the punishment for both theft | takes may occur, which should be carefully 
(379) and receiving stolen property (411) is | avoided. ; 
the same, the Court do not consider that any ; 
interference is necessary ; but they remark - 
that, by adding an additional head, you should , 
have amended the charge under section 244 ` No one bound to give information regarding 
of the Code of Criminal Procedure, when ' an ordinary theft. ; 
you saw what the offence was likely to be.® 


_Lixtrach (para. 4) of Letter No. 779, from 
Ree the Registrar of the High Court, Ge, 
Framing of charge of abetment. dated the 7th August 1 865. 

Extract (para. 2) of Letter No. 776, from the 4 WITH reference to the last Clause of 
Registrar of the High Court, Go dated‘ the charge against the prisoner Zinatoollah 
the gih August 1865. Sirdar in the above-mentioned case, the 

, Court observe that, as there is no law 

2. THe abetment charged in the second | (section 138 of the Code of Criminal Pro- 

head of the charge against Haradhone Dutt! cedure) which compels a map to give infor- 

and another (Case No. 1 of Statement No. 5)' mation regarding the commissiop of an ordi- 

- has not been correctly described. It was not ' nary theft (sections 379 and 380 of the 

absolutely necessary to enter into the defini- | Penal Code) which may come to his know- 

tion of abetment, but, if the charge at. | ledge, the accused person was not tegally 

tempted to give such a definition, which ` bound to give this information, and could not 
would probably be more intelligible to the| have been punished for the omission, whi 

accused, it should be accurately rendered j constitutes no offence. It would be diffefént 

It is the zfenfional aiding by an illegal act'if the omission concerned the commission 

or omission of the commission of an offence | ot housebreaking (section 457 of the Penal 

that constitutes one kind of abetment (sec- ` Code. ` These remarks apply equally to the 


tion 107, clause 3, Penal Code), whereas ilast portion of your address to the jury in 
the charge omits the very important element j the case. 


of infention. 





Nggone bound to give information of a Murder | No legal provision for realization of fines im- 
pa dal eno to each of several individuals | posed for breach of Salt Laws. 
eee | Lxtrach (para. 2) of Letter No l 783, from 

; Letter No. yyy, A ra. 4V0. , 

Extracts (paras, 2 and 8) of Leiter No. 7779 the Registrar of the High Court, Ze, 


° from the Registrar of the High Court, : 
* e &c4 dated the vih August 1865. dated the 7th August 1805. 


- 9. Tue Court observe that the amended | 2. ADVERTING to para. 3eof your letter, 
charge against Beechun Mundle (Case No. 2 | I am to request that you will write off the 
of Statement No. 4), and the finding based fines imposed for breach of the Salt Laws, 

' thereon, were incoyreét, as there is no law in default of which the parties are under- 
which binds a person to give information of | going imprisonment, as there is no special 
a murder. Iam to request that you will send | provision of the law for the realization of 
the fécord of this case for the Court’s inspection, | such fines, 
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Impifsonment in default of payment of fine does | proceedings should not have been stayed, ° 
SC See from Gees to beet ety of because the original case in which the false 
ne Dy distress and Sales! Moveable property: | evidence was given is on appeal. Tne order 


e of an Appellate Court could not affect any 
No. 789. prosecution for such an offence. á 
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From the Registrar of the Ligh Court, &e., 


dated Calcutta, the 8th August 1865. Diet-money of persons directed to be confined in 


| the Civil Jail, under section 21, Act XXIII. of 
| 1861, for contempt of Court. 
Sir,— Wits reference to the Tabular State- | 


ment, dated the 15th May last, submitted 
by the Magistrate of Monghyr through you, 
regarding a question raised under section 61 
of the Code of Criminal Procedure, as to 
whether an offender, who has undergone the | 
full term of imprisonment to which he has | 


No. 2728. 


From the Registrar of the High Court, Ze 
dated Cateutla, the 12th August 1865. 


‘been sentenced in default of payment of fine,, . (Civil Side.) 
is liable to have the amount of the fine levied 
by distress and sale of any moveable property ! Present: 


which may be found within the jurisdiction 
of the Magistrate of the District, I am |The Hon’ble C. B, Trevor, Officiating Chief 
directed to observe that the imprisonment, | Fustice,and the Hon’ble G. Loch, Fudge. « 
which the Court is authorized to impose in 
default of payment of fine, is intended as a | Ix reply to your letter No. 148 of the 
punishment for non-payment, and not as & | th ultimo, I am directed to state that you 
satisfaction of the amount du» It follows, | acted rigntly in ordering reference to be made 
therefore, that the fine can be levied under ` ¢9 the Collector for the payment of the diet- 
though the glternative sentence of imprison- | ihe Civil Jail under section 21 of Act XX HI. 
ment may have been undergone. Due regard | of 1861. As the punishment was for a con- 
should, however, be paid to the limitation peter the Government are bound to supply 
fixed ‘by section 70, Penal Code. him with rations in the same way as they are 
l ; ,| supplied to prisoners in the Criminal Jail, 
De, | 


U 


Trial of subordinate prisoners not to be,defer- | Jurisdiction of Judge under section 435, Criminal 
red, because the principal offeiders have not!" Procedure Code—No acquittal without trial— 
been apprehended. | Power of Magistrate to allow a fresh prose- 

; cution. 


Extracts paras, 2 and 3) of Zetfer No. 795, No, 802. 
dated (he roth August 1865. 


From the Registrar of the High Gouri, Ge 


2. THE attention of the Joint-Magistrate ; dated Calcutta, the 15th August 1865. 
should be ‘drawn to section 224 of the Code 


of Criminal Procedure. If the proceedings 
have been completed against a prisoner, the 
` decision of the case should not be deferred, p 
because they arg merely subordinate prisoners, resent . ; 
and because theeprincipal offenders have not Sab l 
been apprehended. A trial should beadjourn- | The Hon'ble ^. B. Trevor, Officiating Chief e 
ed only when there is a probability of obtain- | Fws/ice, and the Hon'ble G. Loch and. 
ing additional evidence against,an accused. H. V. Bayley, Judges. « i 


(Criminal Side.) å 





Li 
3. If, in another case, a prosecution for; Sir,—I am directed to acknowledge, the 
giving false evidence had been instituted, | receipt of your letter No.4, dated 24th June 


"4 
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L 
last, submitting for the opinion of the Court 
certain questions regarding your power to 
deal with a case now before you, and, in 
reply, J am to communicate to you the follow- 
ing semarks of the Court for your guidance. 


a. lt appears that a Deputy Magistrate, 
exercising the full powers of a Magistrate, 
after hearing the evidence of the witnesses 
produced by the prosecutor, and without for- 


mally charging the accused, dismissed the. 


charge instituted under section 161, Indian 


Penal Code. Your letter describes the Deputy ' 


Magistrate as having stated that he acted 


under section 225, Criminal Procedure Code. ' 


But as, by the schedule to that Code, cases 
under section 161, Indian Penal Code, are 
triable by the Court of Session or Magis- 


trate of the district, the Court presume rather : 


that the Deputy Magistrate’s order was issued 


would only, in its aggravated form, be dealt 
with under Chapter XII., Criminal Procedure 
Code, within which section 225 falls. Tne 
District Superintendent of Police, the pro- 
secutor in this case, taking advantage of this 
clerical error in the Deputy Magistrate’s 


order, has applied to you to exercise the: 


powers vested in you by section 435, Crimi- 
nal Procedure Code, on the ground that, by 
the discharge of the accused, there has been 
a failure of justice. 


3. The Court agree with you that the 
Deputy Magistrate’s error does not give you 
jurisdiction under section 435, Criminal Pro- 
cedure Code, since that jurisdiction is ex- 


pressly limited to the cases of offences not. 


triable by the Magistrate; whereas the 
offence charged in the case under reference is 


jointly triable by the Court of Session or, 


a Magistrate of the district. On this ground 
alone your action under section 435, Crimi- 
nal Procedure Code, is barred. But you are 
in error in supposing that you cannot s3 act, 
because the case has not been dismissed 
without enquiry, there having been some 


enquiry, but not, in your opinion, a full and. 
sufficient enquiry, for the words “ without, 
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are also in error in holding that the D@puty 
Magistrate’s order under section 225 is an 
acquittal. -An acquittal supposes a /rzal; 
whereas an order passed under section 225 


would occur only ina preliminary cnquiry. 
: Even if the discharge be under section 250, 


the Court have held that ic does not amount 


.to an acquittal, unless the aecused has been 


called upon formally to plead to the charge 
as therein prescribed. 


4. Section 434, Criminal Procedure Code, 
will clearly not apply to the case under re- 
ference, since nothing con/rary fo law ap- 
pears from the Deputy Magistrate’s order. 


"e, Tne Court, therefore, consider that, as 
the Deputy Magistrate’s order dismissing the 
case does not amount to an acqui:tal, there is 


‘nothing to prevent the Magistrate of the dis- 
under section 250, for the offence charged . BE S 


trict allowing a fresh prosecution against the 
accused, if he is satisfied that there has been 
a failure of justice, and such fresh evidence 


is likely to be produced as will probably 
result in the conviction of the accused. 


a 

Magistrate not precluded from ordering the trial 
of a person who had been before a Subordi- 
nate Magistrate under Chapter XIV., Criminal 
Procedure Code, but discharged without the 
evidence of the witnesses for the prosecution, 
being heard. 


No. 804. 
e 


From the Registrar of the High Court, &c., 
dated Calcutta, the 15th August! 186 5. 
2 


(Criminal Side.) 


Present : 


enquiry” clearly mean “ without proper en. ` 
e quiry.” The context shows this: for, in a, 
-case in which the evidence taken does, ina i The Hon’ble C. B. Trevor, Officiating Chief 
` Judge’s opinion, warrant the commitment of ¥ustice, and the Hon’bleG, Loch and H 
the accused, the Judge can so order it; but, V, Bayley Judges. AA, : 
when a Judge sees that there are prima E 
facie .goud grounds for supposing that a 
eharge for such ap offence is weil founded, Sir,—1 am directed to acknowledge the 
but that the Magistrate has dismissed it! receipt of yor Tabular Statement, without 
without enquiry, 7. e, without a proper en-' date or No. (received on the 27th ultimo), 
quiry, he can ordes such to be made. You in which you refer for the Conte, opinion 
D 


y` i 


A , , 


v ` : 
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the Question, whether Z Magistrate of ajThe case should, therefore, be restored tOeltS 
District is barred by section 434,%* Code of | former position on the Register of pending 
SZ It shall not be lawful for any Criminal Pro- | cases. 
other Court than the Sudder cedure, fromor- 
Court to alter any sentence or dering the trial 2. The statements forwarded by the Ma- 
ra apoeal by ga person who | gistrate for the znd quarter,,which are for 
ties concerned only, made accord- had been before | the above reason erroneous, are returned for 
ing to the provisions of Chapter a Subordinate | correction and re submission. 
XXX. of this Act. Magistrate, un- 
der Chapter XIV. of that Code, but had been 3. The Court in conclusion desire me to 
discharged without the evidence of the wit- | remark that, in each successive statement, in 
nesses for the prosecution being heard. which this or any such case may appear, the 
2. In reply, I am to state that the view cause of delay in its decision should be fully 
taken by the Officiating Magistrate and your- , set forth. 
self is quite correct, and that there is no room | 
for doubt on the point. -An order of discharge, 
under the circumstances described, is not a, 
final order to which allusion is made in sec- ` 
tion 434, Act XXV. of 1861; and the Magis- 
trate is, therefore, not precluded from order- 
ing the trial of the party discharged. If the Trial by Magistrate of parties charged with 
accused had pleaded to the charge, and had. drugging or poisoning not committed within 
been formally acquitted under section 225,' his District—Transfer of cases or appeals 
Criminal Procedure Code, he would, under from one Jurisdiction to another—Concurrent 


: h b , Län: Jurisdiction in neighbouring Districts to hold 
sion 35 fave Been exe fom DIY, D emu es of Tagen 


| 
| 
° 


| Extracts (paras 2 and 3) of Letter No. 814, 
B ~ from the Registrar of the High Court, &@c , 
° dated the 19th August 1865. 


A case of muréer should not be struck off because . 
the accused is under treatment in a Lunatic |! ; 
Asylum and incapable of making his defence. 2. In reply, lam to state that It appears 
` to the Court that the Magistrate has no 


authority to try parties charged simply with 

we No. 810. ' |the.offence of drugging or poisoning, when 

(be offence was not committed within his dis- 

. trict, and section 32, Code of Criminal Pro- 

From the Registrar of the High Court, Dec cedure, does not Se him that power. As 
dated Calcutta, the 16th August 186 | the Magistrate expressly alludes to the offence 

‘of being a theif ei cefera, words which, the 

Court presume, indicate the other offences 

| mentioned in section 32, I am to observe that 

7 ‘that section enables a Magistrate to enquire 
‘into such cases in any district in which the 

The Hon’ble C. B. Trevor, Officiating Chief | accused person 7s, that is, happens to be 
e Justice when charged or arrested. And section 35 

enablesthe High Court to transfer particular 

and specific cases or appeals from one juris- 

| diction to another upder cartain circumstan- 


(Criminal Side.) 


e Present: 


Sir,—In reply to your letter No. 366, 
dated the 1st instant, I am directed to state 
that the Magistrate was wrong in striking off 
from his file a case of murder, because the 
accused Donerane Jogee was under treatment 
in the Dacca Lunatic Asylum, and was inca- 
pable of making his defence, for section 391, 
Criminal Procedure Code, requires that such a e 
case shall be considered as pending before tbe! 3. I am to add that, probably, the Co- 
Magistrate, and shall be included in any Regis- ` missioner will thipk proper to apply to, the 
ter of pending cases kept by such Magistrate,: Government to give thee Magistrate con- 


Vol, HI, 73: gd 


to transfer a class of offences occurring in 


‘Magistrate. The Court, therefore, is unable 
to accede to the Magistrate’s request. 
(J 


-e =- — 


ces; but it does not give the Court the power . 


different districts of one province to one ° 
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cusrent jurisdiction in the neighbouring dis- 
tricts to hold preliminary enquiries into cases 
of Thuggee; but even if this power be con- 
ferred on the Magistrate of Monghyr, he 
will not be able to use it generally at Monghyr, 
but" will have to follow a criminal into the 
districts which Would give him jurisdiction 
under section 32. 


Notes of evidence by Police Officers to be veri. 
fied-——Grounds of remission of capital punish. 
ment to be stated—Adjournment of case with 


a view to the Court summoning a material 
witness. 


© 
Extracts (paras. 7, 11, and 12) of Letter 
No. 816, from the Registrar of the High 
Court, Ze, dated the 19th August 1865. 


7. Wairua reference to the passage in your 
judgment in the above case, in which you 
remark that the Assistant District Superin. 
tendent of Police “ entered a tolerably minute 
“description of the prisoner in his notes, 
“which, of course, witnesses Nos. 1 and 2 
“must have given,” the Court observe that 
such notes should not themselves have been 
considered by you as evidence in this case, 
unless they were verified by the deposition 
before you of the Assistant Superintendent. 
This does not appear to have been the course 
followed by you. You seem rather to have 
acted in a manner contrary to section 145 of 
the Code of Criminal Procedure, which de- 
clares that no statement made by a witness, 
and reduced to writing by a police-cfficer, 
shall be treated as a part of the record, or 
used as evidence. 


elt. The Court further remark that, in 
your judgment in this case, you have not 
satisfied the requirements of section 380, Cri- 
minal Procedure Code, in stating the grounds 
upon which you femitted the punishment of 


e death to which the prisoner had rendered 


himself liable. You have merely stated that 
you think it proper to discriminate between 
“wilful, deliberate, and premeditated killing 
“and murder, which is committed with less 


` «deliberation and premeditation.” This is, 


the Court remark, no sufficient reason for your 
haying in this case remitted capital punish- 
ment. i ° 


\‘ 


12. From your’judgment in the c¥se of 
Dahoo and another (Case No. 9 of Statement 
No. 4), the Court gather that, if Doomun had 
been cited, or rather produced as a witness 
by the prosecution, you would not have agreed 

| with the Assessors in acquitting Joomun and 
Enun. If this was your opfnion, the Court 
think that you showed a want of discretion 
in not adjourning the case under section 377, 
Criminal Procedure Code, and summoning 
Doomun under section 367 to appear as a 
witness—a course you were bound to follow, 
if you considered that his evidence was 
“essential to a just decision of the case,” 


Abetment of Breach of Contract. 
No, 821. 


From the Registrar of the High Court, Ge, 
dated Calcutta, the arst August 1865. 


@ 

Sir,—I am directed to acknowledge the 
receipt of your Tabular Memo. No. 32, 
dated the 15th ultimo, in which you refer for 
the Court’s consideration (together with the 
papers of the case out of which it has arisen) 
the question whether an abetment of basch 
of contract by more than ten persons is an 
abetment of the nature meant in section 114, 
Indian Penal Code. 


2. In reply, I am to observe that the pri- 
soners in thig,case appear to have abetted 12 
coolies in breaking their several contracts ; 
and the Court's opinion is requested, whether, 
inasmuch as 12 exceeds 10, this is an abet- 
ment under section 117, which, it is presum- 
ed, is the section intended, and‘ not “114.” 
The Court are of opinion that the offence 
described is not an abetment under section 
117, Penal Code. The offence abetted must 
have been committed bye more than ten per- 
sons; whereas in the cage tnder reference 
each breach of contract is a separate offence 
under section 492 by each coolie, so that 
an abetment of such breach cannot be pun- 
ished under section 117, notwithstanding 
that more than 10 coolies broke their con- 
tracts in consequence of such abetment. 


i a a e e a e a, 
tan a m 


d 
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Returns called for from Small Cause Courts. 


CIRCULAR No. 7. 


"From the Registrar of the High. Court of 


Judicature at Fort William in Bengal, 
fo the Judges of the Couris of Small 
Causes, dated Calcutta, the 8th May 
1865. 


(Civil Side.) 
Present: 
The Hon’ble C. B. Trevor, Fudge. 


Tue Court request that- the returns be 
submitted with as little delay as possible 
in the same form and of the same’ nature 
as those submitted for the month of April, 
distinguishing between suits regarding claims 
for more than 20 rupees and those for 20 
rupees and less. 





Contingent Bills. 
CIRCULAR No. 8. 


From*the Registrar of the High Court of 

Judicature at Fort William in Bengal, 

ew oall Zillah Judges and Judges of Small 

-“ Cause Courts, dated. Calcutta, the 19th 
May 1865. 


(Civil Side.) 
Present: 
The Hon’ble C. B. Trevor, Fudge. . 


Ir is hereby stated, for the information 
of all Zillah Judges and Judges of Small 
Cause Courts, that the Government has 
ruled that, by the expression “ Control- 
ling Officers,” used in paras. 2 and 4 of the 
Resolution of the 
Government of 
India, in the Fin- 
ancial Department, 
dated 21st Decem- 
ber last,* it was intended to denote Judges of 
Zillahs and other Controlling @fficers whose 
counter-signature has hitherto been accepted, 
under standing rules, as authority for pass- 
ing contingencies within their jurisdiction, 


* Appended also to Circular 
Order from Accountant-General, 
Bengal, dated 23rd. December 
1864, No. 3, at Pë go of the 
Bengalee Gazette of “the 1oth 
January 1865. 





2. The present construction, it will’ be 
seen, introduces no change’in respect to the 
authority under which contingent charges 
are passed, which, in the case of the regu- 
ar Courts of a District, will continue to 
be the Zillah Judges, and, in that of the 
Small Cause Courts, the High Court. The 
only changes effected by the new system 
are: zs/, the necessity for an “ abstract of 
the bill,” besides the bill in detail, which 
abstract may be sent every month for pay- 
ment at once, without pre-audit, to the 
Treasury Officer at the same time that the 
bill rei is sent for counter-signature to the 
Zilah Judge, or the High Court, as the 
case may be, and the said Judge or Court 
will forward it after counter-signature to the 
Accountant-General ; and, 2zdly (for the very 
purpose of rendering the monthly pre-audit 
unnecessary), the “ general sanction ” of the 
Zillah Judge, or of the High Court, must be 
taken af the beginning of each year to the 
scale of contingent expenditure for that year. 
This general sanction is equivalent to a pre- 
audit, and must be-applied for by the regular 
Courts to the Zillah Judge, and by the 
Small Cause Courts to the High Court. 





Admission of Copies of Judgments as exhibits. 
CIRCULAR No, 9. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, to 
all Civil Judges, dated Calcutta, the 16th 
May 1865. 


(Civil Side.) 


Present : 


The,Hon’ble C. B. Trevor and G. Loch, 
Judges, 


Tur Court are pleased to determine that, ~ 
whenever copies of judgments are ptodué- 
ed as exhibits in any suit before any Civil- 
Court, they shall not be received unless they 
be authenticated copies of the original judg- 
ment. No copy of aéranslation of a judg: ° 
ment should be received as documentary 
evidence in any civil suit whenever the 
original judgment is forthcoming, and «opy 
of that judgment can be dbtained. 


e ° eae 
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. °’ Early Registration ofplaints enjoined. Uncovenanted Civil Judges not to hold apboint- 
ments in Districts in which they are interested 
S CIRCULAR No. 10. in land—Form of annual certificate prescribed. 


e CIRCULAR No. 11. 


From the Registrar of the High Court of: l , 
SFudicature ate Fori William in Bengal, ` From the Registrar of the High Court of 


fo all Civil Judges, dated Calcutta, the | Judicature at Fort William in Bengal, 
roth June 1865. to all Zillah Judges, dated Calcutta, the 


| rath Fune 1865. 
(Civil Side.) (Civil Side.) 
| 


Present: Present - 


The Hon'ble C. B. Trevor, Fudge. 


= pr it j i for the interests 
t scooularitios® ihat h As it is very undesirable th 
AS, trom “Cena SES a the public service that Judicial Officers 


h i i h i : ae 
recently been brought to their notice, tne ‘should hold appointments in districts in 


Court believe that plaints presented in Civil]? ; , hae 
Courts are not See eier delay, and | which they are eiker directly or indirectly 
either registered “(section 38) or dealt with | interested in land, and as, notwithstanding 


, , , , , | the endeavours made by the Court to pre- 
SR ne hae GEN VIIL p EC vent them, the Couit have reason to believe 
cad sections 3 and 4 of Act XXL. of 1861, that such appointments are very frequent, 
but are for some time allowed to remain neg- | the Court, with the approval of the Lieu- 


- leased to direct that 
lected by the Judge before whom they have | tenant-Governor, are p's 
been presented, the Court think it necessary | every Uncovenanted Civil Judge ak de 
to remind all Civil Judges of the extreme ' OM delay, furnish eens Ge i i SE 
importance of complying without delay with | hereto annexed, and that this shal! De Te- 


the provisions of the law above quoted. | peated every year, and be reported in the 
A No plaint should ordnar remain | Annual Report submitted by the Judge of 


unregistered for more than one day; for it isı the ae or translation of each certi- 
obviously the duty of every Judge to take up, | Ze e SET aS it may have been made 
ae Se e Sei EE e tial tin English, or a the Vernacular, should be 
ation, all plaints filed in his Court. suc Dr! 

a practice is not rigidly observed, the Ganz | forwarded to the High Court defore the 31st 


can have no confidence that in other respects | July next at latest, 


the procedure laid down in Act VIII. of 1859 ' eee al ee cee 
DN 


is acted up to. Such an irregularity cannot | l > 

be too strongly condemned, for not only does | nanted Service that, in the event of any of 
it tend to encourage corruptness among the ; themebeing inadvertently appointed to a dis- 
Court Amlah, but it causes deception by mis- | trict in which he may be directly or indirect- 
representing the files, which should be cor- ly interested in land, it will be the duty of 


rectly exhibited in the statements periodically such officer to represent the same to the 
submitted to the Court. , Court,.in orde? that their special orders may 


3. The Court, therefore, in reminding | Dë obtained. The Court will not fail -to 
Juslges of the existence of such irregularities, mark their severe displeasure at any disregard 
desire to record their determination to adopt | of this obligation. i 
the severest possible measures, not only to- : 

8 A Gett : rm d ertificale. 
wards their repression, but to signify me Form of Certyf 


The Hon’ble C. B. Trevor, Fudge. 











e extreme displeasure at éhe conduct of any roe Tata a 

: , l SET Smee s ZA 

officers who, after this warning, may neglect ; SS SECEKER pa 

. ° H3 A3 be Di m 

to conform to the law which recognizes no Za sie GË ER 

> . Ld Mal weg Ca 
delay in such simple matters of form. ZILLAH. us ES = pte 54| fe. 
e 4. The Court rely upon the exertions of 2,2 Zar s cg ees 
H e SEW © b bos uE 
° the superior local Courts to check such irre- | Sigg |e5.Sese | 222 
Sé or araon eS aS aS ar 


gularities by a strict supervision over the ; 
proceedings of their subordinates, such as is 
aftorded to them as Courts of Appeal, or in 
visits of inspection enjoined by Circular 


Hee No, 15, dated 14th May last, | EE GE Sree 
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Returhs by Small Cause Court Judge presiding | ed in English, the Memorandum required*to , 


over more than one Court. 
CIRCULAR No. 12. ° 


From the Registrar of the High Court of 
Judicature at “Fort William in Bengal, to 
all Fudges of Small Cause Courts, dated 
Calcutta, the 29rd June 1865. 


(Civil Side.) 


Present: 
The Hon’ble C. B. Trevor, Judge. 


Taiz Court are pleased to direct that, when- 
ever a Judge of a Small Cause Court presides 
over more than one Court, he shall submit his 
returns, whether Monthly or Annual, in such 
a manner as to show distinctly the work of 
each Court in which he holds sittings. 


Memoranda sent to the Office of Registration 
of Judgments recorded in English, to be in 
Éħglish also. 


CIRCULAR No. 13. © 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, to 
all Civil Judges, dated Calcutta, the 26th 
Fune 1865. 


(Civil Side.) 
Present: 
£ ( 


The Hon’ble C. B. Trevor, Fudge. 


In continuation of their Grcular No. 5 
dated 31st March last, the Court are pleased 


be sent to the Office of Registration should 
be invariably*drawn up in that language, for it 
is evident that the substance of decrees ot or- 
ders passed by a Judge, suelr as are entered 
in such Memoranda, can be best expressed in 
the language in which they were delivered. 


Judgments of Judges sitting in Appeal under Act 
X. of 1859 to be communicated to the Court of 
first instance through the Collector of the Dis- 


trict. 
@ 


CIRCULAR No. 14. 


From the Registrar of the High Court of Fu- 
dicature at Fort William in Bengal, to all 
Zillah and Additional Judges, dated Cal- 
culta, the yth Fuly 1865. 


(Civil Side.) 
Present: 


The Hon’ble C. B. Trevor, Fudge. 


Tue Court are pleased'to direct that every 
judgment recorded by a Judge, sitting as an 
Appellate Court under Act X, of 18 59, shall 
invariably be communicated to the Court of 
first instance through the Collector of he 
Distrigt, as it is a matter of the utmost im- 
portance that the Collector, as the chief exe- 


cutive authority in à district, should be kept * 


fully informed of the manner in which his 
subordinate Deputy Collectors discharge the 
duties committed to them. 


2. The Court presume that a similar prace 
tice obtains among Sessions Judges regard- 
KL) T ee 


to direct that whenever a judgment is record- | ing Criminal Arpeals, e 


L 


4 Crowd THE WEEKLY REPORTER. Circulars. [Vol II, 
e © e a l j 
The. salary ofan appointmēnt not to be drawn | from these orders ‘can be permitted Wêthout 
by a persón not holding or conducting the | special sanction, and, if any irregularities of 
duties thereof. e the nature above noticed exist, they should at 
once be put an end to, the Court being in- | 
formed of the fact. 
From the Registrar of the High ‘Court of i 
=- Judicature at Fort William in Bengal, to — 


all Sessions Judges, dated Calcutta, the Closing’ of the Civil Courts for the Dusserah 





e CIRCULAR No, 15. 


28th Fuly 1865. Vacation. ` 
(Civil Side.) CIRCULAR No. 16. 
Prete * From the Registrar of the High Court of Ju- 
dicature at Fort William in Bengal, to all 
The Hon'ble C. B. Trevor,’ Fudge. Civil Judges, dated Calcutta, the gth Au- 


° gust 1865. 
Aw instance having been reported to the 


Court in which a Judge allowed the salary (Civil Side.) 
of a particular appointment on his establish- Present: 

ment to be drawn by an officer who did not | 
hold, or conduct the duties of, that appoint- 
ment, the Court are pleased to remind all Civil} TuE Court are pleased to notify that Civil 
Judges that such a practice is altogether | Courts should be closed for thé Dusserah 
irregular, and directly opposed to the orders of | Vacation only on the dates gpecified in the 
Government, which have created certain ap- | list of holidays attached to Circular No. 35, 
pointments with fixed salaries. No deviation ' dated 19th December last. l 


The Hon’ble C. B. Trevor, Fudge. 


VU 
1864.) Civil 


Ruleg for Examination of Candidates for em- 
ployment as Mofussil Ministerial Officers. 


CIRCULAR ‘No. 17. 


» From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Zillah Judges and Judges of 
Small Cause Courts, dated Calcutta, the 24th 
August 1865. 


(Civil Side.) 
Present: 


The Hon’ble C. B. Trevor, Officiating Chief 
Justice, 


Tue following Rules are circulated by 
the High Court, at the request of the Lieute- 
nant-Governor of Bengal, for the guidance 
of Judicial Officers of every grade in testing 
the equalifications of candidates for ministe- 
rial employment ‘in Mofussil Offices. The 
Rules should be circulated throughout every 
district, and their observance on all officers 
should be strictly enforced. 


2. Zillah Judges are requested to report 
on the working of these Rules in their 
Annual Reports. ` 


3. The Go®ernment Resolution, of the 
3oth January 1856, alluded to in Rule rst, 
is reproduced for easy reference. 


Orders for the Admission of Candidates 
for Ministerial employment in Mofussil 
Offices. 


No Apprentice or Umedwar shall lee ad- 
mitted to work in any Mofussil Office, ex- 
cept in conformity with the Government 
Resolution of 30th January 1856. The em- 
ployment of Apprentices, without the ex- 
press and formål sanction of the Head of the 
Office, is absolutely prohibited. 


2. Whenever a vacancy occurs, or is 
about to occur, either in an apprenticeship 
or in a paid appointment, a notice of the fact 
should be suspended in some prominent place 
in the Office, and a date, which shall not be 
less than 15 days after the issue of the 
notice, shall "Bea fixed for filling up the 
vacancy. 


3. No person shall be appointed an ap- 
prentice whose age exceeds twenty years. 
4. The number of Ap- 
prentices shall not ex- 
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ceed the follawing a ws 
scale :— : 

In the Office of Zillah 
or Additional Judge 

In the Office of Judge 
of a Small Cause 
Court -or Principal 
Sudder Ameen 

In the Office of Sudder 
‘Ameen or Moonsiff, 
or Registrar of a 
Small Cause Court. 2 


5 Apprentices, 


99 


5. If, on the expiry of an Apprenticeship 
of five years, any Apprentice has failed to 
obtain a paid appointment, he shall not be 
retained in the Office in any capacity. 


6. On the day fixed for filling up a 
vacancy, the Head of the Office shall see 
ant examine all applicants and their certi- 
ficates, and record a proceeding stating that 
he has done so, noting in detail the claims 
of the three or four more eligible candidates, 
and giving his reasons for the selection ulti- 
mately made. 


7. This proceeding, together with the 
applications, and any copies of certificates 
filed, &c., should be made into a regular 
record, and be available for reference in case 
of any appeal being made against the ap- 
pointment. 


8. All appointments of 10 rupees a month 
or upwards, made by a Moonsiff, Sud- 
der Ameen, or Principal Sudder Ameen, 
should be reported monthly to the Zillah 
Judge for information, in accordance with 

# Section 12, Act XXV. the laws* and orders} 
RE 178,dated Tad aot Ee Gs 

017, o 
25th February 1842. ae RECH badd 
the column reserved for remarks, sending a 
copy of such remarks for his subordinates’ 
guidance. 


9. The above orders are to be applicable, 
not only to permanent appointments, but 
also to acting appointments vacant or likely 
to be Vacant for three months or upwards. 


10. All Apprentices who have not been 
appointed in conformity with the Goverp~ 
ment Resolution of the 30th January 1856, 
all in excess of five in any Judge’s Office,” 
or of /Aree in any Small Cause Court Judge’s 
or Principal Sudder Ameen’s Office, and of 
‘wo in any Sudder Atmeen’s or Moonsiff%s’ 
Office, and all who have been employed as 
Apprentices for more than five years, are to 

ee 


be forthwith removed, , 


6 Civil 
- @ a 


e GOVERNMENT OF BENGAL. 


(Resolution)— General— Educqtion—datled 
Fort William, the goth January 1856. 
LG 
ReaD again a ktter from the Director of 
Public Instruction, dated the 5th ultimo, en- 
closing a Memorandum drawn up by Mr. 
Pratt regarding the system of employing 
apprentices in the Government Offices in 
the Mofussil. 


Read a letter addressed to the Board of 
Revenue on the31 st ultimo, forwarding the 
above. 


Read a communication from the Board, 
dated the 12th instant. 


L 

The Lieutenant-Governor regards the ob- 
ject which Mr. Pratt has-in view as one 
which it is most desirable to obtain, but he 
is not at present prepared to go further for 
the purpose of attaining it than to prescribe 
a general rule, that no Apprentice shall be 
admitted into any Office without the express 
sanction of the Head of the Office, to be re- 
corded in a Register to be kept for the pur- 
pose. This Register shall record the name 
and the age of the Apprentice ; the kind and 
extent of education which he has received ; 
to which of the Amlah in the Office he is 
related, or by which of them recommended ; 
with any further particulars that it may 
seem desirable to the Head of the Office to 
record. Every Apprentice admitted shall 
likewise receive a perwannah signed by the 
Head of the Office, specifying that he is ad- 
mitted as an Apprentice. 


The results to be secured by the above 
rule will necessarily.depend much upon the 
manner and the spirit in which it is worked 
by the several Heads of Offices. The Lieute- 
nant-Governor desires, therefore, to signify 
hishope and expectation that every Officer 
will feel himself under a strong obligation 
to evince a real interest in regulatifig, by 
means of the rule, the admission of Appren- 

e tices into the Public Offices, and that, in 
severy instance, the Head of the Office will 
„satisfy himself by personal examination and 
enquiry of the respectability of the candi- 
date for admission, and also that he pos- 
. sesses a fair extent of education. 

The Lieutenant-Governor would further 
incylpate upon Officers the, propriety of en- 
couraging the acquirement of English by 


q ° 
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giving a preference to candidates who@have 
received an English education, if in other 
respects they are 4s eligible as other can- 
didates who do not know English. 


The Lieutenant-Governor thinks it desira- ` 
ble, however, on this point to leave a full 
discretion in the hands of the Local Officers, 
informing them merely of the general views 
and wishes of Government, and trusting to 
them to give effect to them to the utmost 
extent that they may deem advisable and 
right with reference to local circumstances 
or individual claims. Irrespective of the 
general reasons which make the Lieutenant- 
Governor at all times desirous to fetter, as 
little as possible, the discretion of the Local 
Authorities in matters of this kind, he is 
strongly of opinion that, in this particular 
matter, it would neither be practicable nor 
wise to attempt to act altogether independ- 
ently of, and without reference to, the Head 
Native Amlah, 


As a general rule, the Lieutenant-Gover- 
nor considers it a proper and a judicious 
proceeding that the opinion of the Serishtah- 
dar of an Office should be consulted in re- 
gard to the entertainment of new Amlah, 
including Apprentices, in angOffice for the 
correct, punctual, and honeste working of 
which he is directly responsible, and the 
Lieutenant-Governor is satisfied that, in the 
great majority of cases, if the Covenanted 
Head of the Office exhibits a true interest in 
the working of his Office, and at the same 
time evinces a proper consideration and re- 
spect to the Principal Uncovenanted Servants 
in the Office, he will receive cordial support 
at th®ir hands, and will find them just as 
anxious as he is himself to introduce none 
but respectable and educated young men 
into the Office. The Commissioners of Re- 
venue and Circuit will takg occasion, on 
visiting the different Stations of their Divi- 
sions, to satisfy themselves that proper at- 
tention is paid by the Distrigt Officers to 
the admission of Apprentices -into their 
Serishtahs. . : 


Orper.—Ordered that a copy of these 
remarks be sent to the Board of Revenue for 
information and communicatéét to the Officers 
subordinate to them. 


Ordered, also, that a copy of this Resolu- 
tion, and of thé papers above cited, be sent to 
the Commissioners of Circuit for distribution 
to the Officers subordinate to them, 


CRIMINAL CIRCULAR ORDERS OF THE HIGH COURT. 
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Calling attention to Act XIII. of 1865. and shall be recorded ine writing by the 
Court.” The Court desire that this record 

Ee shall appear at the commencement of the judg» 

From the Registrar of the High Court of | ment of the Sessions Judge. It is not, in the 
Judicature at Fort William in Bengal, to Court's opinion, sufficient that this record 
the Criminal Authorities of the Lower and | should contain a mere verdict of guilty or not 
LExtra-Regulation Provinces, dated Cal- guilty, or proven or not proven; what the 
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culla, the 13th May 1865. , Court require is not only the result arrived at 
o. ` be each Assessor sitting on a Sessions trial, 

(Criminal Side.) | but, if possible, the reasons by which each 

Deiat | Assessor arrived at that result, that is, the 

se grounds of his opinion. While avoiding pro- 

The Hon’ble C. B. Trevor, Fudge. ' lixity, a Sessi$ns Judge should be careful to 
be jntelligible and precise in recording such 


ee Court requests generally the atten- 
tion of all Sessions Judges and Magistrates ; EE 
to Sections 22 to SC yee XIII. of 1865, 3 The Sessions Judges of districts m 
which have reference to the Si/sings under | which trials by jury are held, and ail Sessions 
a Commission of the Judge of the High | Judges presiding over trials in which, under 
Court, either alone or with an associate Judge, | Section 323 of (e Lade of Criminal Proce- 
in the exercise, of the Original Criminal 


Jurisdiction in places other than the usual , Should, before commencing the proceedings 


places of the sitting of such Court; and | Of the trial, record in English the names of 
A e D J 


especially the attention of Sessions Judges to | 3 the jurymen in attendance at the Sessions, 
sections 35 and g1, and of Magistrates to sec- | and, after the selection by lot, under section 
tions 28, 30, and 31 of the same law. | 342, of the persons who are to constitute the 
jury in the particular case before the Court, 

they shall also mark the names of those select- 


Procedure regarding the record by Sessions ' ed. These papers should form part of the 


Judge of the opinions of Assessors and verdicts ' record of the case. 
of Juries. | 4. If, in accordance with section 343, any 
= CIRCULAR No. 4. ‘ objection be raised to any juror, the name of 
: the objector, the nature of the objection, and 


From the Registrar of the High Court Othe decision of the Court, shall also be 
Judicature at Fort Wiliam in Beng@, Jo ` recorded. 


all Sessions Judges, dated Calcutta, the 23rd 
June 1865. 


opinions. 


, §. The verdict of the jury shall also be 
stated on the paper on which the foregoing 

(Criminal Side.) e , details are set forth. 

| 6. The Court expect that these instruc- 

i tions will, for the future, be implicitly 

The Hon’ble C. B. Trevor, Fudge. | observed. ° 


® 
Present : 


As the provisions of the law regarding the | 
record by the Sessions Judge of the opinion | Registers of Convictions to be kept according to 


of the Assessors, in cases tried by him, andin a form*prescribed. 
districts in which the system of trial by jury | , e 
obtains, of the vordicts of juries, seem to be CIRCULAR No. 5. 


imperfectly carried into execution, the Court From the Registrar of the High Court of 
are pleased to draw the attention of all Ses- : ¥udicature at Fort Wiliam in Bengal, to 


| dure, special juries shall be empanelled, . 


plone: Judges to the proper Procecwre 10: Pee Zy Magistrates in the RS ée and Non- ` 


observed in this respect. S Re : 
; bee 5 gulation Provinces, 
2. The opinion of each Assessor shall, sth Fuly 186 5. 


it is declared by section 324 of the Code 
of Criminal Procedure, “ de given orally, (Criminal Side.) 
Vol, IH, 74. 


aled Calcutta, the 
e 


e f S 
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R Present : | 4. To ensure the proper preparation and 
K l i keeping up of the Register, the Magistrate or 
The Hon'ble C. Trevor and G. Loch, ' other Magisterial authority in charge shall 
Fudge ` | require the Officer whose duty it is to prepare 

e | it to bring the Register for his inspection and | 

For the purpase of enabling Magistrates i signature at least once every week. 


to ascertain whe- | 
1, Offences relating to Coin . | 5, At the close of the year, an Alphabeti- 
and Government Stamps (Chap- ther parties, ? 


ter XIL, P. C.). charged before | cal Register of the parties convicted - within 


2. Offences agate. Proper- them with hein- ; the twelve months should be made for facility 
ty ee fase OUS Offences | of reference, and at the close of every fifth 


evidence (sections 193 to 195, have been previ- | year an Alphabetical Register should be 


E ach charging any per- ously convicted ' prepared from the Alphabetical Registers of 


son with having committed an of any of the H ES the previous five years, 
unnatural offence (sections 211 fences for which 


and 377» ene `. . . enhancement ot, 6. When a prisoner has been convicted 
e ssaultin or usin crimi- a Se 
ei force to Gier ronan with in- punishment is more than once, a note to that effect, should 


tent to outrage her modesty provided, On àa be made against his name in the Register 


(section 354, P. C.). ` 
6. Rape (section 375, P. C.). second or sukse opened for that purpose. 


7. Unnatural offences (sec-, quent conviction | D 
tion 377, P. C.). by section 75 of 7. For the purpose of giving the forego- 


8. Forgery (sections 465, 466 r . Sati. 
467, 468, 469, P. C. 249% At XLV. of|ing Rules retrospective effect, an Alphabeti 


Culpable homicide (section 1860, eae cal Register should be at once prepared in the 
304). tion 4 0 , : : e : 

Causing grievous hurt (sec- of +86, and fo, form prescribed in this Circular Order, of 
tions 323 to 326, and sections Eol parties convicted since the date on which the 
329; 331» 333, 335, 338). Bee ECKE nto { Ehe 
information, the High Court are pleased to di- j January 1862 to the end of 1864, the requit 
rect that Registers be opened in Magistrates’ ! site information being derived from the Re- 
Offices in the form appended to this Circular. : gister of Convictions in the charge of the Re- 
These Registers should contain the names of | cord-keeper and of the Jaiier. ° 
parties convicted of any of the crimes specifi- 
ed on the margin, and should be in the: 
Bengalee or Urdu language and character, 





Name of the Prisoner (including his a/zas, 


— Ae = 


varying according to the Vernacular of the |! Ín any). NN 

Pisteet; SC WË Name of his Father. wë 
2. Every conviction, as sentence is passed, i Gerbe E EE 

must be entered in the Office of the Magis- |° Residence. 


trate of the District by the Officer whose |.—~ 27. 

duty it is to keep the Register of Convictions. |' P'®fession or Trade. 
In cases committed to the Sessions, the entry : 
will be made on sentence being passed by the 
Sessions Judge. Ifa prisoner be released on 
appeal, whéther by the Judge or by the Ma- 
gistrate,a note should be made inthe column | ' Height. 
offemarks of the date and purport of the order 
of the Appellate Cour!, 








Caste. 





Age or supposed age, 








| Personal marks, such as squint, lameness, 


3. Similar Registers should be kept up in|; Joes of limb, permanent scars, Ze 

e the same manner by Sub-Divisional Officers 

-regarding the offences specified which may 

have been committed within their respective 

` jurisdictions, and for which any persons may 

haye been convicted. These Officers should Sentence passed, 

report to the Magistrates the entries of the ; 
` past month regularly* at the commencement || Previous conviction. 

of each successive month for incorporation in ||" po 

the general District Registey. emarks. 

® 


"EE 


Of what offence convicted. 





Date of conviction. o 
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Arraffement of. Records by Sessions 
; and Magistrates. 


CIRCULAR No. 6. * 


From the Registrar of the High Court of 


Fudicature at Kort William in Bengal, 


fo all Sessions Judges and Magistrates of 


Districts, dated Calcutta, the 17th Fuly 
1865, 


(Criminal Side.) 


Preseni: 
The Hon’ble C. B. Trevor, Fudge, 


Los Court having reason to believe that 
the terms of the late Sudder Court’s Circular 
No. 20, dated 2oth August 1857, have in 
many cases been neglected, are pleased to call 
the attention of all Sessions Judges and 
Magistrates of Districts thereto, with the 
view to enforcing for the future a more ge- 
neral observance of its requirements. 


2, The Cir€ular is re-produced for easy 
reference. ° 


3. Jf the Sessions Judges and Magis- 
trates will, from time to time, visit their 
Record-Rooms (as they should), there will, 
TheeCourt think, be no difficulty in obtaining 
a proper arrangement of all their records, 
The Court desire to impress seriously upon 
all Officers the extreme importance of this 
work: for without a proper arrangenfent of 
its records, and a periodical clearance of all 
old and useless papers, the efficiency of a 
Public Office is much impaired. On the other 
hand, a neglecé of this duty in the course of 
time leads to such confusion- as invariably 
results in an application for an extra estab- 
lishment to -perform a duty which, if regu- 
larity had*been enforced in the Office, should 
have been executed without any difficulty by 
the establishment attached to that Office. 
The subject has recently been brought to no- 
tice by certaiy ¢pplications of this nature, 
which the Coert have, with considerable 
reluctance, been compelled to submit to 
Government; but after this warning the 
Court wish to inform all Sessions Judges 
and Magistrates of Districts that they expect 
that the necessity for applications for extra 
establishments will not arise, and that, if any 
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Judges | such applications are submitted, the Court 


will be compelled to hold thé individual 
Officer personally responsible for an expense 
which must be held to have been caused sole- 
ly by his carelessness and inattention to orders. 


4. Mention of the state*of their Record- 
Rooms should invariably be made in the 
Criminal Reports of Sessions Judges and 
Magistrates. Tne Court will not be satisfied 
with a mere cursory mention, but require a 
clear description of the state of each Record- 
Room, and the dates up to which the records 
have been sorted or destroyed, so that it may 
appear without doubt that this duty has in no 
way been neglected. 


$ RULES. 


I. Records of Sessions trials and heinous 
(7. e non-bailable) cases of Magistrates’ 
Courts generally of above 14 years’ date may 
unobjectionably be destroyed, a discretion 
being exercised at the same time by the 
Sessions Judges and Magistrates of preserv- 
ing individual cases or papers On any grounds 
appearing to them sufficient; cases in which 
sentences are not expired must invariably be 
preserved. 


II. Provided that cases in which parties 
accused have hitherto eluded apprehension 
shall always be preserved. 


Ul! The above Rules should ba acted on 
from year to year, so that no accumulation 
may occur beyond a term of 14 years in re- 
gard to the records of heinous (7. e., non- 
bailable) cases. 


IV. In regard to the records of the 
Magistrate’s Court, the following may be de- 
stroyed yearly, if upwards of two years old, 
excepting those which the Magistrate may 
deem it prudent to preserve in consequence 
of the non-arrest of particular offenderg or 
non-realization of fines, In case of the last 
deserfption, the records should be destroyed, 
at all events, after six years from the date 
of sentence:— °* ° 


Security cases, if expired. 
Petty (ù e, bailable) trials. 


Act IV. of 18,0 (re-enacted in Chapter 
XXIL., Act XXV. of 1861) suits, excepting 
the decisions and documents, plaints anf an- 
Suerg, S SS 


` Circulars, 3 


Ki 


4 Criminal’ 


"Miscellaneous Cases. 
Thannah Diaries. 


Police Reports, in which no further pro- 
ceedings followed. 

Miscellaneous Ruboocarees. 

Ditto Reports and Returns by the Nazir. 

Copies of Perwannahs. 

Ditto of Ishtahars. 

Despatch Books, 

Receipt Books of the Record-Room. 

Rough Order Books. 

Witnesses’ Attendance Books.’ 

Appeals. j 

Nazir’s 
accounts of money, and Ferry Ghat papers. 

Miscellaneous Reports of the Jailer. 


Miscellaneous Petitions. 


"Periodical Statement, except Register of 


petty (2. e. bailable) cases, 


Register of Mooktearnamahs, excepting 


“general” ones. 
Register of Miscellaneous Cases. 
Ditto Petitions. : 
V. In regard to-cases appealed to the 


Sessions Court, the Sessions Court record | 


of such cases may be periodically destroyed 
after a term of six years. Thus, on the tst 
January next, all appeal records of this 
nature may be destroyed appertaining to a 
date previous to 1st January 1853 7. e. at 
the present time, 1860), 
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(Criminal Side.) LU 





Present : 
The Flon’ble C. B. Trevor, Fudge. 


An instance having been yeported to the 
Court in which a Judge allowed the salary of 
a particular appointment on his establish- 
ment to be drawn by an Officer who did not 
hold, or conduct the duties of that appoint- 
ment, the Court are pleased to remind all 
Sessions Judges that such a practice is alto- 
gether irregular and directly opposed to the 
orders of Government, which have created 
certain appointments with fixed salaries, 
No deviation from these orders can be per- 
mitted without special sanction, and, if any 
irregularities of the nature above noticed 
exist, they should at once be put an end to, 


Records, excepting Jo/dundees, | the Court being informed of the fact, ` 


Trial of Murder Cases—Dusserah Vacation. 


CIRCULAR No. 8, 


| rom the Registrar of the Bigh Court of 


Judicature at Fort Wiliam” in Bengal, 
fo all Sessions Fudges, dated Calcutta, 


(Criminal Side.) e 
Present ; 
She Hon’ble C, B. Trevor, Fudge, 


Tux Court request that, in holding their 
Jail deliveries for September next, Sessions 
Judges will mdke arrangements for trying, 
as far as possible, at the commencement of 
their Sessions, all cases in which murder 
(section 302, Penal Code) is one,of the offen- 


, ces charged, as it is important that the orders 


The salary of an appointment not to be drawn | of the High Court in all cases in which 
by a person not holding or conducting the | capital sentences have been passed should be 


duties thereof. 


T CIRCULAR No. 7. 


obtained and communicated to the Sessions 
Courts before the commeacement of the 
vacation. ef 


2. The High Court expect no Sessions 


Krom the Registrar of the High Court of | Judge will close his Court for the Dusserah 


‘Judicature at Fert William in 
toe all Sessions Judges, 
the ath July 186 5: 


Bengal, | Vacation as Jong as 
dated Calcutta, | Court regarding such capital sentences have 


the orders of the High 


not been received. 


J 
1885,] Criminal THE WEEKLY 





Useedf English as the language for the record 
of evidence in cases tried in Courts of Session. 


CIRCULAR No. 9. ° 


From the Registrar of the High Court of 
Fudicaturé at Fort William in Bengal, 
fo all Sessions Judges, dated Calcutta, 
the 28th August 1865. 


(Criminal Side.) 
Present : 


"` The Hon'ble C. B. Trevor, Offctating 
Chief Justice, 


THE Court request the immediate attention 
“of all Sessions Judges to Government Noti- 
fication, dated 6th instant, published at page 
1422 of the Calcutta Gazette, which intro- 
duces English as the language for the record 
of evidence in cases tried in Courts of Ses- 
sion. The Cofrt desire to impress upon all 
Sessions Judges the great responsibility 
that is thus thrown upon them, and the ex- 
treme necessity for the utmost care in render- 
igg accurately, into English, the Vernacular 
expressions made use of by witnesses. In 
depositions in which there may be any doubt 
as to the exact meaning of any expression 


së 


gg 


Circulars. 


REPORTER, 5 
A E) ` 
cc 


used, and in which the doubtful expression - 


has an important bearing on the offence of 
which the prisoner is charged, the Court 
would suggest the expediency of trangcrib- 
ing, in Roman characters, the words actually 
used, in order that the Court may be ina 
position, on the matter coming before it, 
without fear of error, to determine on their 
exact signification, and, in consequence, to 
give them their due and proper weight. The 
Court rely with confidence on the care and 
discretion of Sessions Judges in exercising 
the very responsible powers now conferred 
on them. ° 

e2. The Court believe that all Sessions 
Judges are fully acquainted with the Verna- 
cular language in ordinary use in their dis- 
tricts ; but should any instance occur in 
which a foreign language is used, or in which 
the evidence may be delivered in a dialect to 
which a Judge may be unaccustomed, an 
Interpreter should be employed in the manner 
prescribed by section 431, Code of Criminal 
Procedure. 

3. In conclusion, the Court desire only to 
remind Sessions Judges that the notification 
of Government does not refer to the examina- 
tion or defence of the accused, which should, 
as heretofore, be recorded in the language 
and exact words in which it is delivered. 


SMALL CAUSE COURT REFERENCES.. ` 








The 26th May 1865. 
Present: 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


Limitation—Suit for balance of account and 
. fresh advance for Cultivation of Indigo. 


Reference from Baboo Doorgapershad Ghose, 
Officiating Fudge of the Principal Court 
of Small Causes at Krishnagur, dated the 
2grd March 1865. 


Mr. John J. Doyle versus Khooseeal Khan. 
Mr. R. V. Doyne for Plaintiff. 


Baboos Kishen Kishore Ghose, Kadar Nath 
Mojoomdar, Greejasunkur Moojoomdar, and 
Obhoy Chuwn Mojoomdar for Defendant. 


Clause g of section 1, and not section 8, Act XIV. of 
1859, is applicable to a suit for balance of account and 
fresh Advance made for the cultivation of Indigo, where 
the defendant fails to perform his part of the contract. 


” Fur Judge of the principal Court of Small 
Causes at Krishnaghur has stated a case for 
our opinion in the following words :— 


o 
“In the case noted in the margin (Mr. 
“John J. Doyle versus Khooseeal Khan), 














On this state of facts, the Small Cause 
Court Judge asks us the question, whether 
the provisions of clause g of section 1 of 
Act XIV. of 1859, or those of section 8 of 
the same Act, are applicable to the suit ? 


We have heard the Counsel and advocates 


of each side respectively and have consider- 


ed the case submitted to us. It was admitted 


| before us, although the case is silent on the 
i point, that the relation of landlord and 


/ehant did not exist between the parties, who 
are entire strangers to each other, except so 
far as the Indigo dealings, which are set 
out, are concerned. Under these circumstan- 
ces, we are of opinion that, immediately on 
the striking of the balance, the Rupees 62-5-8 
became a debt due from the defendant to the 
plaintiff on a simple contract to pay, for 
which the statement of account then come 
to was the consideration. We also think that 
the subsequent giving of credit in respect of 
this item and the balance of the 8 annas ọ pie 
was matter of simple contract between the 
parties. It appears that the defendant has 
failed to fulfil his part of this contract, and 
it may be that there has. been a complete 
failure of the consideration promised by him. 
If so, the law implies a binding contract on 
his part to pay back the money which he re- 
ceived from the plaintiff on faith of the pro- 
mise But whether the plaintiff's right to sue 
in this case is technically referable to defend- 


'ant’s breach of the contract under which the 


“the plaintiff sued the defendant in this | money was advanced, or to a contract to re-. 


“Court for the recovery of Rupees 63-1 4-3 
“ due on khata 


“The defendant having had Indigo deal- 
“ings with *the Mohinuth Factory, his ac- 
“counts were adjusted on the 13th December 
“1859, when a balance of Rupees 62-5-8 was 
“struck against him, and a fresh advance of 
“one rupee in cash and 8 annas g pie in 
“Indigo seede made to him for producing 
“ Indigo Plant i 1860. 


“The defendant having stopped the deal. 
“ing by ceasing to cultivate Indigo from 
“1861, the plaintiff brings this suit against 
“him,” 


fund subsequently implied, in either alternative 
the suit comes within the operation of clause 
9, section 1 of Act XIV. of 1859. Therefore, 
we do not think, as contended for by Mr. 
Doyng, that it was one not expressly provided 
for or came under clause 16 of the Act. 


We further think that the parties to thig ` 
suit did o/, in the slightest degree, stand 
towards each other in the relation of merchants 
and traders, “ who have had mutual dealings,” 
within the words of section 8 of the above Act. 


We accordingly certifp that, in our opinis 


on, clause 9, section 1 of Act XIV. of 1859, 
is applicable to the Sait, Ze 


Small Cause 
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The oth June 4 86 5. 





Present: 


The Hon'ble H. V. Bayley and E Jackson, 
` « Judges. 
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Limitation—Suit to recover consideration-money , 


of dur-putnee cancelled by sale of putnee for 
arrears of rent. 


Case No. 136 of 1865. 


Judoonath Bhuttacharjee and another, 
Plaintiffs, 


VET SUS 
Ly 
Nobokisto Mookerjee and others, 
Defendants, 


Baboo Issur Chunder Chuckerbutly 
i for Plaintiffs. 


The special rules of limitation in clause 5, section 17, 
Regulation VIII. of 1819, refer only to the disposal of 
the sale-proceeds of a putnee sale, and do not apply to 
a suit to recover consideration-money paid for a dur- 


Court References. Vol. tl. 


that clause 5, section 17 of the above Regu- 
lation, is only applicable to suits brought to 
recover the price which a party may have paid 
for a putnee or dur-putnee talook, or compen- 
sation for the loss sustained by him in conse- 
quence of the sale out of the proceeds of any 
sale made under the above Regulation, arid 
not to suits based on putnee.or dur-putnee 
pottahs, which should be considered in the 
light of suits founded on simple written con- 
tract, and governed by the general rules of 





‘limitation mentioned in cause to, section I 
.of Act XIV. of 1859, which enacts: “To 


“suits brought to recover money lent on 
“interest, or for the breach of any contract in 
“ cases in which there is a written engagement 
“or contract, and in which such engagement 


"or contract could have been registered by 


“virtue of any Law or Regulation in force ' 


e "at the time and place of the execution there- 


“of, the period of three years from the time 
“when the debt became due, or when the 


'“ breach of contract In respect of which the 
, “action is brought first took place, unless 
'“such engagement or contract shall have 


putnee cancelled by the sale of the putnee for arrears | 


‘of rent. Such a suit is governed by the general rules 
of limitation under Act XIV. of 1859. 


The following case was submitted to the High 


Court by the Small Cause Court Fudge of. 


Meher pore, dated the 2gth April 1865. 


Tue plaintiffs in this case sue on the basis 
of a dur-putnee pottah, to recover considera- 
tion-money paid by them to the defendant 
for a dur-putnee, which had become cancelled 
in consequence of the stle, on the 1st Joistee 
1271 B. S., under Regulation VIII. of 1819, 
ofjthe putnee for arrears of rent of the last 
half-yearly kist of 1270 B. S. The sale, it 
is alleged, has been caused by the non-pay- 
ment of the rents of the putnee to the zemin- 
dar by the defendant, and the dur-putnee 
pottah stipulates that the defendant should 
make good the loss in case the putnee is sold 
on account of his default. s 


The pleader for the defepdant pleads that 
the claim is barred by limitation under clause 
5, Section 17 of Regulation VIII. of 1819, 
- which provides that actions for the recovery 
of claims like the above should be instituted 
at any- time within two months from the 
date of sale, whereag tht plaintiffs have not 
instituted the present action until after the 
expifation of ten months and two days. On 
the cOfitrary, the plaintiff’s pleader contends 


a 9% 
e ` 


_“ circumstances. 


“been registered within six months from the 
“date thereof.”’ 


This contention appears to mg to be erro- 
neous, as from the wording of clause 5, sec- ` 
tion 17, which enacts: “It shall be com- 
“petent to any one conceiving himself to pos- 
“sess such an interest, to bring forward his 
“claim to the price he may have paid for the 
“same, or for a just compensation for the losse 
“sustained by bm in consequence of the 
“sale by instituting a regular suit at any 
“time within two months from the date of 
“sale. elt the Court shall, on investigation, 
“consider the plaintiff's claim to be an equit- 
“able one, the Court will award to the claim- 
“ant either the price he may have originally 
“paid, or the Value of the ipterest at the 
“time of sale, or any other amount that may 
“be deemed justand equitable under all the 
If there be mare claimants 
“than one, payment shall not be made from ` 
“the deposit until the whole of the claims be 
‘settled, and, in case the value assessed upon 
“the whole should exceed the amount in de- 
“posit, such amount shall be divided propor- 
“tionally, and the remainder find as a per- 
“sonal debt against the defaulter to be realiz- 
“ed from him by the usual process for the 
“execution of decree;” and from the word- 
ing of sectioh 3 of Act XIV. of 1859, 
which enacts: “When by any law now 
“or hereafter to be in force, a shorter period of 
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“lititation than that prescribed by this Act is ` Zhe following casé was submitted to the High ° 
“specially prescribed forthe institution of a; Courtby Mr. C.D Field, Officiating Fudge 


“particular suit, such SHorter limitation shall | of the Principal Court of Small Causes at 








“be applied notwithstanding this Act.” I am; 


clearly of opinion that.the claim which is sim- 
ply one for the recovery of the consideration- 
money, falls within clause 5, section 17 of 
Regulation VIĦ. of 1819, and is barred by 
limitation. I have, therefore, dismissed it with 
Costs, subject to the orders of the High Court, 
Which are now solicited. 

As the plaintiff's pleader states that there 
are other claims of this nature, it would be 
‘better if the, point should be authoritatively 
` settled. Ihave, therefore, on his application, 
thought it proper to refer the matter for the 
orders of the Court. 

_ The plaint and the dur-putnee pottah, in 
original, are herewith submitted for the in- 
formation of the Court. 

Judgment.—On the case above stated, we 
are "ot opinion- that clause 5, section 17 of 
Regulation VIII. of 1&19, does no? apply to 
this case. The first portion of that section 
is in these words: “ The following rules have 
“been enacted for the disposal of the pro- 
“ceeds” of any sale made under the rules of 
this Regulation. -The clauses, which pre- 
cede and follow, each and all, refer to matters 
of details as ée she sale-proceeds. In clause 
5 itself, the clatter portion of the clause, the 
‘ claimants,” “the claim,” “the payment,” and 
the “deposit,” mentioned, ol refer to the 
matter of the sale-proceeds. 

The Judge here states that this claim is 
“simply one for the recovery of considera- 
“tion-money,” but we do not think that this 
is correct under the law cited. 

The general rules of limitation then under 
Act XIV. of 1859 would, in our opfhion, 
apply, and mot the special rules sin section 
17 of Regulation VIII of 1819, which, in our 
view, refer only: to the disposgl of the sale- 
proceeds of a pulyee sale. 


The roth June 186s, 
` Present : 


V. Bayley and E. Jackson, 


Judges. 


Jurisdiction—Np shit for money paid ont of 
Court in @xecution of decree. 


The Hon’ble H. 


Case No. 1797 of.1865. 
Alumja Beebee and another, Plaintiffs, 
š ver SUS 


Gooroo Churn Roy, Defendant. 
Vol a I I I t ` 


RES EE 


D 
I 


Jessore, dated the 26th April 1865. 
a 
No suit will lie for money p 
tion of a decree without satisfaction having been enter- 


ed on the decree. All such questions must be determin» 
ed by the Court executing the decree. 


Tuts suit was brought to recover Rupees 
61-12, alleged to have been paid by the plaint- 
iff to the defendant in satisfaction of a decree. 
Payment was said to have been made between 
the parties in ¢he Mofussil, and not through 
the Court. Execution was, however, subse- 
quently taken out, and plaintiff, having had 
to pay undeg the execution the amount of the 
decree, now sues to recover the above sum, 
which the former decree-holder, and defend- 
ant in the present case, is said to have receiv- 
ed and appropriated without having ‘satis- 
faction’ entered on the decree at the time. 
The case is what would be called in English 
law an action for “ money had and received,” 
which form of action “lies. for money paid by 
mistake, or upon a consideration which hap- 
pens to fail ; or for money got through Zo ge. 
sifton express or implied, or extortion, or 
oppression, or an undue advantage taken of 
the plaintiff’s situation contrary to laws made 
for the protection of persons under these cir- 
cumstances.” (Chitty on Contracts, 7th, Edi- 
tion, page 544). 


It is pleaded that the action is barred by 
section 11 of Act XXIII. of 1861; that, if the 
payment in question were made, the present 
plaintiff should have appeared when execution 
was subsequently taken out against him, and 
should have alleged the payment which would 
have been enquired into under this section, 
the language of which now debars him from 
bringing a separate suit. Now, section rr 
of Act XXIII. of 1861 is worded exactly (as 
far as this pOint is concerned) like the sec- 
tion of Act VIII. of 1859 repealed, wiz, set- 
tion 283, Act XXIIL, therefore, made no 
change in the law on the subject. But sec- 
Zon 206 of Act VIIL., which has never been 
repealed or altered, ts as follows :— 


“All moneys payable under a decree shall - 


be paid into the Court whose duty it is to 
execute the decree, unless such Court, or the 


Court which passed the decree, shall Other-, ° 


wise direct. Mo adjustmént of. a decree in 
part or in whole shall be recognized by Phe 
Court unless such adjustment be 
through the Court, or E certified to, the 


f 75. : 


aid opt of Court in execu- 


Pade . 
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Court by the person in-whose favour the |g of Act XIV. of 1859. This is also u@ten- 

decree has been made, or to whom tt has|\able. He could have ascertained at any time 

- been transferred,” ` if the fact of payment had been certified to 

f i the Court, and was not prevented from doing 

It appears to me that, under this section, | sọ by any act of the defendants. The pre- 

the plaintiff could not have had the question | sent is not a case where the cause of action 

of a payment not made through the Court was fraudulently kept secret, but where the 
enquired into in the execution-proceedings; | fraudulent act is itself the ground of action. 

and, if this be so, he is certainly entitled to 


recover back the money, before paid (if paid); It is alleged that the money was paid on 
and fraudulently appropriated by the present | the day fixed for the sale of the goods under 
defendant. The vakeels have then urged:| the first execution-proceedings, which day 
“If this be so, to what does section 11 of|fell in Phalgoon 1268. It appears to me 
“Act XXIII. of 1861, and the words ‘sums | that, under such circumstances, there was an 
“ alleged to have been paid in dischargeor satis- | implied agreement that the fact of payment 
“ faction of the decree or thelike’”’ refer? The | would be certified to the Court when al- 
section would, I think, apply if money were | lowing the attachment to be withdrawn, and 
alleged to have been paid to a Court Ameen, | that the failure to do so constituted the 
Bailiff, or other Officer of the Court. Ifthe | breach of the implied contract, which is the 
present action cannot be sustained, manifest ! ground of action in the present case. In 
injustice would be done in many cases—for i the ordinary course of procedure, informa- 
instance, if a judgment-debtor had paid the|tion of the agreement of the parties eand 
amount of a decree, and the decree-holder,! the execution return would have reached 
appropriating the money, took out execution | the Court before 28th Choitro, or in less 
again when the debtor was absent from home, | than 28 days after the day fixed for the sale. 
I am, therefore, of opinion that the action It therefore appears tə me that the suit is 
will lie, and that it is not barred by section 11 | after time, and that plaintiff has his own 
of Act XXIII. of 1861 ; and on /his— the | laches to blame for not ascertaining whether 
first point—the decision of the High Court is; the fact of payment was certified to the 
- solicited. Court or not. Had not his goods been seized 
The second point is as follows: The pay- in execution, thus necessitating a return to the 
ment is said to have been made in Phalgoon | Court of the execution-proceedings, or had 
1268, and the suit was not instituted till 28th | there been no demand and refusal to certify 
Choitro 1271. Is the claim barred by the | Payment to the Court, Í think the period of 
Law of Limitation? The first question is, | imitation would rightly begin to run from 
what period of limitation will apply ? I think | the time when the decree-holder commences 
that contained in clause g of section 1 of | the second execution-proceedings. If # be 
Act XIV. of 1859 applicable to a dreach of | admitted that the failure to certify the pay- 
contract, There was an implied coniract| Ment to the Court or Officer of the Court 
that the. former deciee-holder would, on re- | Charged with the execution-proceedings, when 
ceiving the money, have satisfaction entered | allowing the attachment to be withdrawn, 
on the decree. Then comes the question, | WaS the breach of contract which gave a 
when was a breach of this implied contract | Cause of action, then the fact of the plaintiff 
committed ? Did the breach, which furnished | Ìn the presentecase being unconscious of such 
the ground for the present action, occur | breach will not prevent tif Statute from 
when the present defendant again took out | Tunning. (See the cases quoted in -Chitty 
execution of the decree, or when he receiv- | 02 Contracts, 7th Edition, page 732. See 
ed the money, and allowed his firsts app'i- | 2/80 Addison on Contracts, 5th*Edition, page 
cation for execution to be struck off with | 104). 
, out admitting the payment? It is urged| Opinion of High Court—We are of 
„that plaintiff could have had no cause of opinion that there is not, in all cases 
action until the second execution-proceed- | where money due undes a decree is paid 
*ings were commenced. This general pro-!by a judgment-debtor to .#*judgment-cre- 
position is, however, untenable. A demand | ditor out of Court, an implied contract that 
to have the fact of payment certified to the | the judgment-creditor will certify such pay- 
` Court, and a refusal to do so, would have, at | ment to the Court. Section 206 of Act 
any time, supplied a ground of action. It is | VIIL of 1859 was enacted to put an end 
urfed also that plaintiff was the victim of {to the constant disputes regarding payment 
fratf, and is entitled to the benefit of section | arising between parties to a suit in con- 
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sequence of their making such payment not November, on account of Juggodhatree Poo- 
through the Court. It may be that a judg- | jah; and on the 14th and 15th November, on 


ment-debtor might have a cause of action 
against a judgment-creditor, whensin making 
such a payment there was an express contract 
that the latter should certify the payment to 
the Court, and the latter in fraud failed to act 
up to that contract. We give no opinion up- 
on that point, as we understand that it does 
not arise in this case. But when there is no 
such express „contract, and the judgment- 
debtor, in contravention of the law, adjusts 
the decree against him without reference to 
the Court, he has only himself to blame if an 
unscrupulous creditor takes advantage of his 
breach of the law. If such suits as the 
present are admitted, section 206 of Act 
VII. of 1859 becomes a dead letter, and so 
also does section 11 of Act XXIII. of 1861, 
which rules that all questions between parties 
toa suit, relating to sums alleged to have 
bech paid in discharge or satisfaction of the 
decree, shall be determined by order of the 
Court executing the decree, and not by 
a Separate suit. 

As we decide on the first point, that the 
plaintiff's suit, assuming it for argument’s 
sake to be founded on an implied contract 
merely, will not lie, it is not necessary to go 
into the secon point referred to us. 


The 14th June 186s. 
Present 
The Hon’ble Sır Barnes Peacock, Xt., Chief 
eo Justice, and the Hon’ble C B. Trevor, G. 
I%ch, J. P. Norman, and Shumbhoonath 
Pundit, Judges. 
Limitation (Period of—not affected by holidays). 


Reference to the High Court by Babof Pun- 
chanun Banerjee, Fudge of the Small 
Cause Courts of Hooghly and Serampore. 


Rajkisto Roy, Plamz/, 
° versus 
Denobundhoo Surmah, Defendant. 


Under Act XIV, of 1859, a suit is barred by limitation 
where the time for its institution expires ona holiday. 

Case.—Tue plaintiff sues on a bond for 
Rupees 33, dated the 7th Chyte 1267, pur- 
porting to have been payable in the month 
of Assin 1268. The suit was instituted on 
the 16th Novéfiber 1863, corresponding with 
the 2nd Aghran 1271, or one month and one 
day after the expiration of the period of 
limitation, the Court having been closed 
from the 3rd October to the 2nd November 
1864, both days inclusive, on account of the 
Dusserah Vacation; and on the 8th and gth 


i c 


account of Kartick Poojah, under the Court’s 
Circular No. 35, dated the 9th December 
1863; and on the 3rd, 4th, 5th, 7th, oth, 
11th, and 12th November,*uhder the special 
permission of the Court, conveyed by their 
Circular No. 24, dated the 13th August 1864, 
that is to say, from the 3rd October to the 
15th November inclusive, without intermis- 
sion. The defendant has not appeared. Un- 
der such circumstances two questions arise for 
determination :— 

1s¢—How does the Court’s ruling, that 
the plea of limitation, unless urged by the 
defendant, cannot be raised by the Court, 
affect an ex- parte case, in which the defendant 
neither takes nor waives that plea? 


endly—Whether a plaintiff, suing after 
the expiration of the period of limitation, the 
last day of which falls during an authorized 
vacation, isin time if he comes to Court on 
the first day the Court re-opens? 


In regard to the jirs¢ of these questions, 
I an of opinion that, as the defendant does not 
appear, and, by his defence, waive the plea 
of limitation, it is competent to the Court to 
raise that plea of its own accord. Where the 
defendant is absent, it is the duty of the 
Court to satisfy itself that the plaintiff's claim 
is sustainable both on the law and the facts; 
one of the broad principles on which the Sta- 
tute of Limitation is founded is—‘ Laws as- 
sist the vigilant, not those who sleep upon their 
rights ;”’ and that principle applies with equal 
force, whether the defendant appears or not. 


With respect to the second question, I am 
of opinion that the plaintiff is out of Court 
under the Law of Limitation. The plaintiff 
cites, as a precedent, a decision of the late 
Sudder Court of the 7th December 1858; 
but that judgment was passed when the old 
Law of Limitation (section 14 of Regulation 
IL of 1793) was in force, but, as observed by 
the High Court in their judgment in the cases 
noted jn the margin, Act XIV. of 1859, sec- 
tion 1, clause 
16, does not 


Cases Nos. 497 and 402 of 1860. 
Ci contain the 


397- 
Unnodagobind Chowdifry and others 


(Defendants), Appellants, exce p t i ons 
Versus D 
Ranee Surnomoye (Plaintiff) and others which are 
(Defendants), Respondents. found in Re- 
0. 402. z 
Obhoy Gobind Chowdhry (Defendant), ulation “III. 


Appellant, 
Ders o É 1793, Sec-. 
Ranee Surnomoye (Plaintiff) and others tion I 4; ole 


(Defendants), Respondents. f 
Decided 2nd April 1864. of which ex- 
IS 


Special Number, SECH? Reporter, page ceptiong 
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of the plaintiff, from any: good and sufficient} The period is fixed by the Act, anfi no 
cause, to obtain redress. Even, under the | discretion is given to. the Courts to extend 
old law, the Sudder Court at Agra held that | the time. ES 

proceedings, if not instituted before the ex- i 

piration of the period fixed by law, cannot ———— 

be instituted afterwards, though that period 


expired during an authorized vacation, the The 22nd June 1865. 

‘plaintiff being entitled to the benefit of the Present: ° 

time during which the Court is adjourned 
a The Hon’ble H. V. Bayley and J. B. Phear, 

only when it is accidentally closed. Fudges. 

Order of Justices Bayley and Phear referring | Limitation—Admission by debtor in a writing 
the case toa Full Bench. addressed to a third party. 

We concur in the opinion expressed by ~ Huro Chunder Roy, Plaintif, 
the Judge of the Small Cause Court, and we versus 


think that, under Act XIV. of 1859, limita- 
tion would bar a suit where the time within 
which the act is to be done expires on a Sun- 
day, holiday, or dier non. 


But as the Third Bench, by the decision 
of April 24th,* has held another opinion, we 
refer the matter for the decision of a Full | of the Small Cause Court at Hooghly and 
Bench. Serampore to the High Court for its deci- 


Ke Mohinee Dossee, widow of Doorga 
Fudgment of the Full Bench —We think sion :— 


‘ Churn Singh, deceased, Defendant, 
An admission by A of his debt to HB contained in a 


burat given by A to 4 ’s agent may take a suit against 
A out of the Statute of Limitation. 


THE following was referred by the Jydge 


that the Judge of the Small Cause Court was| “ The plaintiff alleges that the husband 
tight in this case; dnd we agree in opinion | “ of the defendant took from him a loan -of 
with the learned Judges who referred the ; “62 rupees for the purpose of paying the 
question. to a Full Bench. The case which |“ Pous and Cheyt kists of the revenue of 
they cite, and assume to be opposed to their | “his talook for the year 1264, no written 
view, relates to the time for preferring an | ‘instrument being executed, “and no stipu- 
appeal, and does not conflict with this deci- | “lation made for the payment "ol interest ; 
sion. By section 333 of Act VIII. of 1859, | “that the loan was not re-paid by the de- 
appeals are to be presented within the period | “ fendant’s husband during his life-time. and 
prescribed, unless the appellant shall shew, | “that, after his death, the plaintiff demand- 
to the satisfaction of the Appellate Court, | “ed payment of the money from the defend, 
sufficient cause for not having presented it | ‘ant, who, on the 16th Maugh 1271, gave 
within the limited period. But the Limita-|‘‘a draf upon Sobayram Bhuttacharjee, 


tion Act contains no words to a like effect. |“ manager of his talook, for 25 rupees out 
“of the amount of the loan, admitting 








x 5 : SEENEN 
The 24th April 1865. | Reports, p. 74) to the effect that the last day allow- 


, ed for the appeal falling on a Sunday, the appeal is 
| admissible on the following day, has been rendered 
The Hon’ble G. Loch and W. S. Seton-Karr, Fudges. oul j : ' ‘ 
es f Be There is, therefore, now no lay or rule counte- 
Petition of Special Appeal from a decision of the | nancing the practice of admitting an appeal, when 
Second Principal Sudder Ameen of the 24-Pergun- | the time for preferring it has expired on a holiday, 
Akte, dated the 14th Fanuary 1865, affirming a de- | on the day following ; while the principle laid down 


Present: 


cision of the Moousiff of Baraset, dated the t4th SC at p. 158f of Macpher- 
September 1864. ` t Page 183 of the and Edition. son on Mortgages, found- 
Appeal laid at Rupees II-I10-10 gundahs. ed ona decision of the North-Western ourt, DIZ oy 


— . “the fact of the twelve years having expired durin 

o _ Note by the Deputy leg Get ag.—THE time (99 days) | the Dusserah Vacation, is no ground for Stee 

for preferring this special appeal expired yesterday | the suit on the first Court-day after the vacation,” is 
(Sundey), and the appellant has appeared to-day in against the practice. 
person to present it. May I beg, therefore, the order of the Court on 

The Law, Regulation VII. of 1832, section 2, | the point, whether, under the cireumstances, appeals 
clause 4, which prescribes that, “‘ when the periods for | can any longer be entertained, when the time for 
‘preferring appeals expire during the adjournment | preferring them has fallen on a day on which the 
. of the Court On account ef any holiday or vacation, | Court may have adjourned on account of a holiday or 
“no default shall attach to the appellant, provided vacation, on the first Court-day. | . ; 

“the appeal be presented immediately on the re- Order.—We tlfink the petitioner is entitled to 
“ oening of the Court,” has been repealed by Act X. | have an extra day, when the last day on which he 
of 18%; and, by consequence also, the rule laid | can file an appeal falls on a Sunday or other close 
down in the appeal of Koon Koon Singh (Summary ! holiday. Admit the appeal. 

e KL) 
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“thérein her debt to the extent of 62 “There is nothing in the wording of *the . 
‘ rupees.” “section which restricts the meaning of the 


“ The defendant derfiés the plaintiff’s de- i “ word ‘acknowledgment’ to an admission 
“ mand, and pleads limitation in,bar of the “in writing addressed to the creditor: any 
“ hearing of the suit.” “acknowledgment in writing signed by the 

“The plaintiff contends that, since the : “debtor comes, I believe, within the purview 
“ defendants admitted her debt in the ġurat i of the section. Iam, therefore, of opinion 
et oy] Co D d 
‘given by her upon her agent Sobayram ; “that the admission by the defendant in the 
“ Bhuttacharjee on the 16th Maugh 1271, | “ dures in question takes the suit out of the 
“ under section 4 of Act XIV. of 1859, a|“ Statute of Limitation.” 


“ new period of limitation is to be completed | Fudgment of the High Court—The Court 
j from that dafe, and he is consequently in | concur with the opinion expressed by the 
“time, The defendant urged that, to take | Judge of the Small Cause Court that the 
P the case out of the Statute of Limitation, | admission by the defendant of the plaintiff's 
an engagement in writing to re-pay the | debt, in the buraf given by her to her agent 
“alleged debt is necessary, as required bY ` on the 16th Maugh 1271, takes the suit out 
“ clause g of section 1 of Act XIV. of 1859. | of the Statute of Limitation. 
“ I am of opinion, however, that clause o of | e 
“ section 1 of Act XIV. of 1859 does not, 
“ bear the construction the defendant would ! 
“ put upon it. The written engagement: Clerk of Small Cause Court (Powers of)— 


“ aMuded to therein is, that which the par- | Execution of decree—Moveable property be- 
“ ties enter into at the time when the ori-! Yond jurisdiction of Small Cause Court. 


66 yt ; i 
j ginal contract fia Ce The Gegen TI From the Registrar of the High Court, 
question provides for cases in which no} "as. d she Officiating Fudge of Fessore, 


.“ written instrument is executed by the 
“ party taking the loan or making the con- a dated Calcutta, the gih July 


“tract; whereas clause 10 of the section 

“ provides for cases in which a written in- 

“ strument is gxecuted, of which there are: 

“ two classes ` ssf, those in which the in- | 

“ strument is registered ` and, 2#đly, those in 

"7 which the instrument ‘is not registered. The Hon'ble C B. Trevor, G. Loch, and 

: wee aron Wee it is not ge W. Morgan, ¥udges, 

“reconcile clause o of section I 0 ct 

# XIV. of 1859 with section A of Act XIV.! A Ge of a mal de CS is not stier eer to 

és ` bc ~ : Sign the copy of the judzment and certificate alluded to 

` 1859 ; the former requiring an engage- LE 26, Act XI. of 1905, 

A ote ai de ee ‘a th pe Moveable property beyond the local limits of Small 
acknowledgment in writing without any | Cause Courts is not liable to be taken in execution. 

“ undertaking to re-pay. There exists,@here- | s 1 ER know] 

“fore, no doubt in my mind that clause; Zich AM directed to acknowledge the 

“9 of section 1 of Att XIV. of 1859 does! Teceipt of your letter No. 86, dated yth 

‘not refer to cases in which claims barred | ultimo, in which you request instructions on 

“ by limitation gre capable of being revived, | a GE Ge BIE oe SE 

ste only profson on the pon Being vat 35 ter th, gens of a CL of a 
contained in Section 4. now remains de 

“to be considered whether, under section | sufficient to enable a Civil Court to exectite 


“4 of Act XIV. of 1859, the admission in | the degree. 

“the urat alluded to above bars the opera-! 2. In reply, I am to observe that, under 
“tion of the Law of Limitation; or, to re- section 45 of Act.XI. of 1865, Clerks can « 
“duce the question within narrower limits, | issue all “ Summonses, Warrants, Order, apd 
“whether the admission is an ‘acknowledg- | Writs of Execution,” and do other things not 
“ment withif® ghe meaning of section A ' the subject before the Court; but it appears” 
“of Act XIV. of 1859. Now, an ac-/to the Court that these words do not enable e 
“knowledgment may be in a writing ad-|him to sign ‘the copy of the judgment and 
“ dressed by the debtor to the creditor, or! certificate alluded to “in.section 20 of the 
“in a writing addressed by (e former to a | Act above cited, which should be signed. by 
“third party, containing a recital of the debt, | the Judge himself. I am to add, for. your 
“as is the case in the present instance. | information and that of the Moonsiffs "that 





(Civil Side.) 


Present: 





8 . © Small Cause 
E 9 e a 
E ee ee eee ee ere ee a 
e it Has been. ruled that ‘moveable property ' cases are barred by limitation. Advertifig to 
beyond the local limits of a Small Cause i the contention. raised before you with re- 
Court is not to be liable to be taken in‘ ference to Act XI ‘of 1861, to the effect 
execution. ' that the three years laid down in section 20, 
3.°It is true that the particular words "Act XIV. of 1859. should be reckoned from , 


occurring in section 286 of Act VIII. of ‚the rst January 1862, I am to observe that 


v ou sas aio oa, Act XI. of 186r only postponed the oper- 
E d ee ogee Se Kee ' ation (amongst other matters)’of Act XIV, of 


are not in the recent law above cited; but, i 59 faa cartes January oe SE Ce 
this omission, it appears to the High Court, | $2te the new Law of Limitation nad as fu 


is insufficient to bring the signing of these Ee e EE Se 
important papers within the scope of the R tae ENER Ce 
Clerk's authority. The words requiring the; yyy oẹ ge rears a SÉ 

seal of the Court to be affixed to the copy | SE TO Os. E E LIC EE 


of the judgment and certificate mentioned ! e Se Ge Gg Ween MOLE eg 
in section 20 are equally absent from that | ZC Years Detote the applications were made 
for execution, they are barred by lapse of 
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, limitation applies 1 


section with the words requiring the Judge’s 
signature; yet this does not obviate the 
necessity for the sea/, and it cannot thene- 
fore warrant the omission of the Judge’s 
signature. Jt cannot be supposed that the 
Legislature intended the documents in ques- 
tion to go forth with no other mark of 


their being legal documents than the clerk’s: 


Signature, 


Limitation—Execution of Decrees. 


| Petition for a 


From the Registrar of the Appellate High | 
Court, to the Fudge of the Small Cause | 
Court of Meherpore, No. 2494, dated | 


Calculta, the 26ih July 1865. 
(Civil Side.) 


time. 


The 28th July 1865. 
Present : 


| The Hon’ble H, V. Bayley and J. B. Phear, 


Judges, 


| Review of Judgment (on reference from Small 


Cause Court). 


review of Judgment passed by 
Justices Bayley and Phear, on 25th May 
1865, on a reference from thg Small Cause 
Court of Krishnaghur. 2 


Mr, J. J. Doyle, Petitioner, 
versus ” 
Khosal Mundle, Opposite Party. 
Mr. R., T. Allan for Petitioner., 


Present; ë An ER E for E judgment by the High 

i Court, on a reference from a Small Cause Court, is not 

The Hon’ble C. B. Trevor and G. Loch, 3 admissible. saa 
Judges. | Weare of opinion that this petition ought 


~ How limitation applies in certain cases instituted after | tO be rejegted for the following grounds 
the passing of Act XIV. of 1859, and decreed before the | apparent on. (be face oF it :— 


ist January 1862, tn which application for execution 
of the decrees has for the first time been made after the 
completion of three years from the dates of the decrees. 


Sir,—I am directed to acknowledge the 
receipt of your letter No. 20, dated the 26th 
January last, wherein you request the opinion 
of the High Court as to the way in which 
certain cases instituted 
after the passing of Act XIV. of 1859, and 
decreed before the ist January 1862, in 
avhich the decree-holders have, for the first 


1. There is no Review. This is not a 
“decree” of fhe High Court in any case. 
The Small Cause Court is only bound to 
pass a decree according to its judgment 
on a case stated or found. S 

2. No error or omission im anything 
requisite for the ends of justice appears 
in our opinion, relative Zo ¢he case stated, 
to render a review necessary. 

3. If petitioner wisheseto alfer the case 
stated by the Small Cause Co®ft, the present ` 


—. time, applied for execution of the decrees | petition is not the right mode of doing it. 
after the completion of three years from th 4. If the case were restated in the 
‘dates of the decrees, e  |form desired by the petitioner, the judg- 

i 2, In reply I am to state that there is| ment of this Court would be the same, and 
no doubt you are quite correct in holding | would be couched in the same terms as 
that the application for execution in these | at present. 

e e 
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e The 14th January 1865. 


Present: 


1 


| 3. That, as the. trees are said to have 
been cut in the year 1263 B. Gr during the 
term of the first lease, which extended from 
the years 1261 to 1265 B.S., and that, as it was 
renewed in the year 1266, and remained in 


' The Hon ble H. V. Bayley and A, G. Mac- | force up to the 30th Cheyt, 1270 B. S5 the 


pherson, Judges, 


Cutting Trees—Damages—Lease—Laches of 
Lessor—Limitation. 


Reference to the. Bigh Court by Baboo Banee 
Madhub Shome, Officiating Fudge of the 
‘Court of Small Causes of Kooshtea. 


Rajah Indoobhoosun Deb Roy 


Versus 


vg Mr. Thomas J. Kenny, 


Where a lessee cut trees contrary to the provisions of 
his first lease, and the lease was renewed (the lessor 
then not looking to the infringement of the terms of the 
lease in this respect), limitation was held to run from 
breach of contract, and not from lessor’s knowledge of 
it, because the lessor might have known of it before. 


Case.—Tuis action has been brought to 
recover 60 rupees, the value of certain trees 
on the plainfiff’s zemindary, which the defend- 
ant, aS ijardar, is said to have cut down in 
the month of Kartic 1263 B. S. without 
leave or license of the plaintiff, and appro- 
eriated the same to his own use. 

+ 

The defendant, while he denies having 
done the act, takes the following exceptions 
to the plaintiffs claim :— e 


t. That the suit is- barred by Clause 16 
of section 1 of Act XIV. of 1859, inasmuch 
as it is clear from the plaintéff’s own show- 
ing that the tfees were cut upwards of six 
years ago. 


2. That, supposing for argument’s sake 
that the suit is within time, still, when, by 
the very lease granted by the plaintiff, he 
forbade the defendant, farmer, from cutting 
any trees in his,estate, and restrained his 
right or contre over the same, he, the defend- 
ant, could not be made liable to the plaintiff's 
claim after a lapse of six years, especially as, 
under the circumstances stated, it behove the 
plaintiff, zemindar, to take ære of his pro- 
perty, and ascertain in due time whether any 
waste has been done to it. 


| plaintiff, proprietor, ought to have, at the in- 
terval between the termination and commence- 
ment of the two leases, ascertained whether 
or not any damage had been done to his pro- 
perty; and that, as he neglected to do so 
during the period of both the leases, he for- 
feits his right of action by the Statute of 


| Limitation. 


The plaintiff, on the other hand, argues that 
the defendant holding continuous possession, 
and being in sole charge of the zemindary 

| with all its appurtenances by virtue of the 
two successive leases, it was not possible for 
him to take care of his property ; and that 
all acts of waste, therefore, done by the far- 
mer to the eState were consequently kept 
from the knowledge of the zemindar until 
| the property came back to his possession. 
The plaintiff rests this argument on section 
g of Act XIV. of 1859, and computes the 
period of limitation from the time the acts 
first became known to him. 


Leaving any question of fact to be deter- 
mined by the evidence adduced by the parties, 
1 am of opinion that, during the period the 
defendant, farmer, held the zemindary in his 
possession, he bound himself by the s:ipula- 
tions of the lease to make good to the pro- 
prietor any loss or damage which he might 
have sustained on his property. It was not 
possible for the plaintiff, zemindar, nor was 
he required, to look after and inquire into the 
state of his property for which the farmer 
stood accountable to him. Section g of the 
Limitation Act does not appear to me to apply 
to the present case. I do not consider that 
the plaintiff's mght of action was by means 
of fraud kept from his knowledge. It was 
an act of waste done by the defendant to the 
plaintiff’s estate, while held by him in®his 
possession, which the plaintiff had no means 
of knowing. 


Notwithstanding. the want of any specific 


provision in the section referred to in this 
respect, I consider the plaintiff can maintain 
his right of action from the time he was 


+ 


placed in a position to discover the waste «™ 


done to his property. | 


The kubooleut given’ by the defendant, 
which clearly sets forth “and I shall no® cut 
down and dispose of any trees, noresallow 


D 
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others to do so,” prima facte gives evidence 
that the farnfer was wholly responsible to the 


zemindar for the due preservation of the pro- 
perty. f 

Ag regards the point urged by the defend- 
ant, that the plaintiff ought to have taken no- 
tice of the waste at the period intervening the 
termination and commencement of the two 
leases, so as to enable him to ascertain the 
damage sustained, and bring the action with- 
in due time, I think it to be erroneous, inas- 
much as the: first lease expired on 30th 
Cheyt 1265 B. S., and the subsequent one, 
which commenced just in the beginning of 
the ensuing year, is dated 23rd Maugh 1265, 
upwards of two months prior to the close of 
the first lease, so that the defendant, being in 
continuous possession of the zemindary, can- 
not be expected to have ascertained the extegt 
of damages it has incurred. 


——— ee -= - 





Under these circumstances I consider 
that the cause of action in this case ought to 
accrue from the time plaintiff took posses- 
sion of his estate at the expiration of the 
last lease, and became aware of the act of 
waste done to it; and hiş right of action, 
therefore, cannot reasonably be barred by 
the Statute of Limitation, 


I beg leave to submit, for the decision and 
orders of the High Court, whether in this 
case, when the defendant, farmer, holding 
continuous and uninterrupted possession of an 
estate under different consecutive leases from 
the zemindar, binding himself by stipulations 
not to do, nor cause to be done, any kind of 
waste to the same, committed an act of injury 
to the property im his charge without the 


- knowledge of the proprietor ; he, the proprie- 


tor, can maintain his right of action after a 
lapsé of six years from the date of the act, 
and compute the period of limitation from the 
date the estate reverted to his possession, and 
he was placed in a position to ascertain the 
extent of damages done to his property. 


The two kubooleuts herein referred to are, 
at the request of the parties, herewith sub- 
„mitted for the inspection of the Court. 


S Yudgment of the High Courl.—We certify 
eur opinion as follows: The question refer- 
red to us in this case must be answered in 
the negative. The suit is not maintainable, 
tnasmuch as the cause of action accrued more 
than six years before the suit was instituted. 
As 4& general rule of law, it may be said 
that the time of limitation runs from the 


r] D 
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period when the contract was broken, ated not 
from the time that knowledge of the breach 
of contract first came to the plaintiff, whether 
the breach, of contract was patent and dis. 
coverable, or whether it was concealed an g 
undiscoverable. 

The case for the plaintiff is, that the defend- 
ant occupied lands under a pottah in which 
he contracted not to cut down trees; that in 
breach of that contract he did cut down trees, 
but more than six years prior®*to the institu- 
tion of the suit; that the lease in question 
expired on the 3oth Cheyt 1265, being a 
little within the six years ; that the cause of 
action did not arise till the expiry of the 
lease ; and, therefore, that this suit for dama- 
ges will lie. But the date of the expiry of 
the term of the lease does not affect the ques-" 
tion. The cutting down the trees was the 
cause of action, and we see no force, and do 
not concur, in the argument that the fact of 
the defendant having contracted not to cut 
trees, must be construed as equivalent to a 
covenant on his part to surrender the lands 


| with the trees still standing on the expiry of 


| the lease. On the expiry of the lease, if not 


sooner,the plaintiff could,if he had chosen, have 
ascertained whether his trees had been cut or 
not ; instead, however, of then, complaining 
of the injury done to him, he granted a fresh 
lease of the same lands to the defendant. If 
the plaintiff really did not know until lately that 
the trees had been cut, he was certainly fuilty- 
of laches in not making enquiries respecting 
the property at an earlier period, and has noe 
conceivable ground for complaint that hé is 
not now entitled to recover. 


The g2th August 1865. 
k 


Present : 


The Hon’ble W. Morgan and Shumbhoonath 
Pundit, Judges. 


Transfer of decree by sale after attachment— 
Payment of adjustment by gfMfoment-debtor 
Ss original decree-holder in fraud of pur- 
chaser. 


Reference to the High Court by Mr. C. D. 
Linton, Fudge of the Small Cause Court of 
Meher pore. 
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oHureenarain Chatterjee, Plaintif, 
er SIAS - 


J. W. Smith and others, Defendants. 


On the transfer of a decreeby sale after attachment, 
any payment or adjustment of that decrez made by the 
judgment-debtor tu the original decree-holder in fraud 
of the purchaser, of of the attachment under which the 
sale to the pucchaser took place, cannot defeat or affect 
the purchaser’s rights. 


Case.— THis is an action brought by the 
plaintiff to recover from the first defendant 
Rupees 139-14, heing the amount of decree 
No. 514 of 1863, passed in his (first defend- 
ant’s) favour, and Which was attached and sold 
by public auction in this Court on the 26th 
January 1864, in execution of decree No, 1541 
of 1862, obtained by the third defendant 
against the first defendant, 


The real facts of the case are as follow :— 


Rehomut Mundul, of Ramkisto ore, the 
third defendant in the present suit, obtained 
in this Court, on the zoth December 1862, 
a decree for Rupees 38-2 against W. Smith of 
Kutby, the first defendant in this suit. On 
the 17th December 1863, he made an appli- 
cation to the Court, praying that the amount 
of the above decree might be realized by the 
attachment and sale of the decree No. 514 
of 1863, obtained by the first defendant 
against the second defendant. It was accord- 
ingly ordered to be attached on the 18th 
December 1863 ; and afterwards on the 11th 
January 1864, a further order was passed by 
wy predecessor, Baboo Dwarkanath Roy, di- 
rectifg the sale of the attached decree, on the 
26th January 1864, by putting up an ishta- 
har in the Court-house. On the 23rd De- 
cember 1863, the first defendant also made an 
application to the Court to executeghe attach- | 
ed decree against the second defendant ; but 
on that day my predecessor, instead of stop 
ping its execution as he showd have A 
ordered its exeution, and the 14th Janu- 
ary 1864 was fixed for sale of the property, 
if attached, of the judgment debtor, Norim 
Mundie, the second defendant in the present 
suit. This process of attachment contained a 
memorandum that the decree has been at- 
tached in execution of decree No. 1541 of 1862 
(decree-jaree case, No. 418 of 1864). And 
the serving-pe@n reported that the Naib 








of the decree-holder (the first defendant in | 


the present suit) could rot point out the 
property of the judgment-debtor (the second 
defendant in the present suit)» and submit- 
ted an ekrar, dated the 17th Pous 1270, cor- 
responding with the 31st December 1863, 


Vol, HI. 





given by him in thé name of the first defénd- — 


ant, his master, to that effect. 


In pursuance of the ishtahar issued on 
the 11th January 1864. as stated before, the 
above decree (No. 514 of 1863), was %old 
by public auction to the Highest bidder on 
the 26th January 1864, and the plaintiff pur- 
chased it for 41 rupees, and was confirmed, 
on his application on the 25th February 
1864, in the place of the first defendant as 
decree-holder by purchase. The purchaser 
(the plaintiff in the present suit) applied for 
execution on the ist March 1864, and 
process of attachment was issued against 
the property of the judgment-debtor, Norim 
Mundle, the second defendant in the suit; 
but the serving-peon gave a return on the 
gth Cheyt 1270, corresponding with 2ist 
March 1864 that the decree-holder could not 
point out the property of the judgment- 
debtor. On the roth March 1864, the plaintiff 
again applied to attach Rupees 27-6-9, 
which had been deposited in this Court by 
one of the debtors of the second defendant in 
this suit in satisfaction of a decree he obtained 
against him. On this the judgment-debtor, 
the second defendant in the present suit, on 
the 23th March 1864, with his application, 
filed a receipt granted by the first defendant, 
and requested that, as he had already paid the 
amount of the decree, vzz , Rupees 144-8 to the 
decree-holder (the first defendant), he should 
no longer be held liable under it. 


On the other hand, the decree holder by 
purchase (the plaintiff in this suit) made, 
on the 30th Marca 1864, an application to 
the Court, praying that, as the Naib of the 
first defendant has, in collusion with the 
second defendant, recovered tne amount of 
the decree after its attachment, and, knowing 
it to be so from the memorandum on the pro- 
cess of attachment, and had granted a receipt 
signed by the first def ndant to the second 
defendant as an acquittance for the debt 
due from him, the Court would be pleased 
to pass the necessary orders for the däs 
realization of the -amount of the decree pur- 
chased by him, 


On these applications the Court passsd the 


order, that the decree could not be twice exe. « 


cuted against the judgment-debtor, the se- 


cond detendant, he having already paid the ° 


money to the late decree-holder, and that the 


decree-holder by purchase, z. e., the plaintiff 


in the present suit, mdy take such steps ag 
he might think proper for the recove.y of 
the amount alleged to have been unlawfu ly 
taken and appropriated by the first defen@ant, 
76, 


= 


e 


e Of the first defendant called for by the Court 
Show that 100 rupees were received on the! no longer under his sole control, in no way 


v 
. d 
H e e 
e D 
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Agreeably to the above’ order, the plaintiff | Bawool Biswas, the Naib of Mr. Smitb, 
has brought the present action. the first defendant, bid for the decree at the 
The question now to be determined is, ' time of the sale, dnd this fact is not now 


We ‘denied by. him ; but he explains it away ina 
whether the plaintiff, the purchaser of the | BER we SE GE SC e Bez 


dectee, is entitled, under the circumstances forbäd leader bard + Hae: hi 
stated above, to ‘recover the amount of the Ge ee OR CORT TOE TIEN OR Ta 
name, not to bid for the decree. Mr. 


decree, and, if so, from whom, whether from . f jf f 
the first defendant or the second defendant, Smith also, on being asked*by the Court if 
he referred to the account-books on 3Ist 


EES | December 1863, when he signed the receipt, 
Although no notice was issued to the; said no ; and that it was solely on the faith 
late decree-holder, the first defendant and ‘of the representation made to him by his 
the judgment-debtor, the second defendant,! Naib Bawool Biswas that he signed the 
under A& VIII. of 1859, prohibiting the j receipt. 
former from receiving the amount of decree 
from the latter, and the latter from paying These facts clearly show deliberate col- 
the same to the former, as ought to have lusion on the part of the first defendant's 
been done, I have-not the least doubt that | Naib, and the second defendant to deceive 
the late decree-holder, as well as the judg- | te purchaser of the decree, and thus te 
ment-debtor, were fully cognizant of “the frustrate his claim, and avoid the risk of 
fact of the attachment of the decree, subject taking the money from the defendant after 
of the present action, as a memo. was written | attachment, And it is, therefore, equitable 
at the top of the process of attachment.;2%4 just that both the first and second 
Besides, the first defendant has many suits defendants should now be made liable for 
in this Court, and has two pleaders and | Plaintiff's claim. 
a mookhtear who attend Court daily. It! Under the circumstances of the case, I 
is, therefore, not unlikely that they knew | decree the case with costs against the first 
of the attachment of the decree in question | and second defendants, subject to the orders 
which took place on the 28th December fol the High Court. 


1863, z. e„ long before the application e 

for its execution had been filed by them | Judgment of the High Court.—The 
(viz., 23rd December 1863), especially when | Gecies obtained by Smith against Norim 
one of the pleaders of the first defendant ` Mundle having been transferred from the ori. 
was also the pleader engaged by the third , ginal decree-holder (Smith) to the present 
defendant in Case No. 1541 of 1862, and | plaintiff, any payment or adjustment of that 
who filed the application for its execution | decree in fraud of the plaintif or of thg 
against his own client, the first defendant, | attachment under which the sale toe the 
and prayed for the attachment and sale of j plaintiff took piace cannot defeat or affect 
the decree, the subject of action. Moreover, | the plaintiff's rights. As to the payments 
the receipt granted by the first defendant ! stateg to have Decu made by the judgment- 
himself for the sum of Rupees 144-8 he ; debtor to Smith, unless they were made 
had received from the second defendant in through the Court, Ga duly certified to the 
satisfaction of the decree in question, is Court according to section 206 of the Code 
dated the r7th Pous 1270 B. S, correspond- of Civil Progedure, they would be of no 
ing with the 31st December 1863, .7. e., effect. y 

the very day on which his Naib gave an The proceedings taken by Smith to execute 
ekrar in his name to the serving-peon,! his decree after that decree had been itself 
stating that he could point out the property | attached, and when he must have well known 
of the judgment-debtor; while the accounts | (as is shown by the facts stated) that the 


decree and proceedings in execution were 








31st December 1863, and 37 rupees on the benefit him; and, if thee Court is satisfied 
30th January 1864, z. é., after the sale of bat the transactions betwed@f Smith or his 
the decree which took place on the 26th; agents and Mundle were collusive, and in- 
January 1864. And there is no credit; tended to defeat the just rights of others 
in the accounts for The balance, though a (a conclusion which is fully justisfied by the 
receipt has been granted for the fui? amount | facts stated),°the plaintiff is entitled to the 
of the decree, including costs. It also! decree which the Court has given in his 
appears from the records of this Court that favour. 
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De The 17th August 1865. If the time of limitation isto to be calcudated n 


Present: 


. The Hon’ble W. Morgan and Shtmbhoonath 
Pundit, Judges. 


Limitation—Verbal admission of balance on 
hearing account read, unavailing—Subsequent 
advance—Suit for balance of accounts be- 
tween Ryots and an Indigo Factory (Section 8, 
Act XIV. of 1859, not applicable). 


Reference lo the High Court by Mr. C. D. 
Field, Officiating Fudge of the Principal 
Court of Small Causes of Jessore. 


Mr John Doyle, 


‘| briefly disposed of, 


Versus 
Edoo Gazee. 


Messrs. R. T. Allan and F. S. Rochfort 
for Plaintiff. 


No one fo1 Defendant. 


A verbal admission of a balance on hearing the items 
of an account read will not save a suit from being bar- 
red by limitation, nor will a subsequent advance avail 
to preserve any former right of suit. 

ection 8, A& XIV. of 1859, does not apply to a suit 
for balance of am@eounts between ryots and an Indigo 
Factory. 


Case.-—Tuis is an action brought by Mr. 
John*Doyle, Manager, on behalf of the Ben- 
gal Indigo Company, to recover Ks. 32-14-7, 


whe balance due by the defendant (as heir of 


his “father and uncle) in an account stated 
with the Factory. 

The first plea raised is that of limitation. 
The defendant’s vakeel first urged that the 
three years’ limit, contained in clauses o and 
10, section 1, Act XIV. of 1859, was appli- 
cable to these cases, but he is clearly wrong 
on this point. The period ef limitation by 
which they wifl be ruled is that found in 
clause 16 of the same section, viZ., six years, 
inasmuch as no other limitation is expressly 
provided by the law for actions on accounts. 

It must be now seen whether this suit is 
after time, allowing six years as the period 
within which it should be brought. It is ad- 
mitted that there were no mutual transactions 
between the dgactory and Monoo and Hanif 
(father and uncfe of the defendant) during the 
years 1859-60. In fact, the last mutual transac- 
tions were in 1858, and theaccounts of 1858 are 
alleged to-have been made upeon gth January 
1859, and a balance struck in the presence of 
Monoo and Hanif. 





from gth January 1859, the date of the ac- 
count being stated, the suit is clearly barred 
as not having been instituted OU May 1865. 


There are, however, two points urged as 
sufficient to take the cage ‘out of the Sta- 
tute :—Sirs/, it is alleged that, on the 22nd 
December 1860, Monoo and Hanif were 
again at the Factory, and, having heard the 
account read out, verbally admitted the bal- 
ance, which was struck on the gth January 
1859. Second, that, subsequent to 22nd 
December 1860, they got four annas worth of 
Indigo seed, which, added to Rs. 32-10-7, the 
balance of January 1859, makes the amount of 
the present claim. ‘The last point may be 
The four annas worth of 
seed was ndt included in the account stated on 
the 22nd December 1860, and therefore could 
not be used to keep alive any of the items of 
that account. 


The transaction of the 22nd December 1860 
réquires, however, a few more remarks. Itcan- 
not besaid to have been a statementor adjust- 
ment of accounts, for such an adjustment was 
made on the gth January 1859; and reading 
over the same balance then struck, and a 
verbal admission of its correctness, cannot 
amount toa fresh statement or adjustment 
of accounts, so as to create a new period 
of limitation. Again, it is admitted that 
the parties, Monoo and Hanif, did not sign 
the accounts produced in December 1860, 
There was, therefore, no acknowledgment in 
writing within the meaning of section 4, Act 
XIV. of 1859 (the extension of Lord Ten- 
terden’s Act to India), which could create a 
new period of limitation. 


For these reasons I am of opinion that the 
transaction of the 22nd December 1869 could 
have no legal effect; that the cause of action 
accrued on the gth January 1859, when the 
adjustment was made between the parties ; and 
thatethis suit zs, therefore, barred as not hav- 
ing been instituted till more than six -years 
after this latter date. I give judgment for the 
defendant, contingent on the opinion of the 
High Court coinciding with the above decision 
on the point in qutstion. 


e s. œ 
Fudgment of the High Court.—The ac- 
counts were made up, and a balance against 


the ryots were struck, they being presentand e° 


consenting, in January 1859. 
There were no other transactions until De- 


cember 1860, when the account was, ét is “= 


stated, again read over, and the ryots vésbally 
e 


` barred by limitation, more than six years hav- 
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aes 
admitted the same balance. Some time party may at his option sue at once, or wait tithe 
afier the last Gate, four annas worth of In- {img when the act was, to OF comatif D Dr 
digo seed was, itis said, advanced to the 

ryots. Assuming that clause 16, section 1 of 
Act XIV. of 1859, governs the case, we think 
the Judge rightly held that the suit was 


Case-—Tue plaintiff in this case sued the 


of contract committed by the latter by not 
‘cultivating certain quantities Of land with 
ing elapsed from the accruing of the cause of ; the Indigo plant in the year 1863. He 
action. Theverbaladmission madein Decem- , claimed by his plaint at the rate of ro rupees 
ber 1860 by the ryots, on hearing the ac. ' Per beegah, for 10 beegahs, as, 100 rupees, 
counts again read, is of no avail to prevent ‘the sum which defendant agreed to pay as 
the bar, nor was the subsequent advance of stated in the kubooleut herewith sent. 

seed of any effect whatever in preserving any The defendant denied the contract ‘and 


defendant fér damages on account of breach . 


former right of suit. 


-~ The 8th section of the Act, which relates 
to the computation of the period of limitation 
in suits for balarce of accounts current be- 
tween merchants and traders wën have had 


‘receitt of the advance mentioned therein, 
and the three following preliminary objec- 
tions were taken by his pleader in bar of the 
suit, age, rsf/y, that the kubooleut did not 
bear a sufficient stamp; 2zd/y, that the 


Small Cause Court had no jurisdiction to (e: 
the case, because the amount of damages as 
.laid in‘plaint, if taken for ten years (the 
Mr, Allan referred us to the gth clause: term Ee in the kubooleut for ies 
of section 1. The facts of the case do not, : Indigo), would exceed the amount cogni- 
in our opinion, admit of application of that zable by the said Court, and the defendant 
clause, and even assuming here a breach repudiated the kubooleut itself; and, grdly, 
of contract within its provisions, this suit that damages could not be recovered for 
is not brought in due time, viz, within 1863, as it appears from the wording of the 
three years from the time when the money  kubcoleut’ that the defendant was to culti- 
became due, or the breach occurred. ‘vate his marked and measured land between 
Let September and 30th November, and 
sow Indigo thereon; and it je not distinctly 
stated in the kubooleut if in Séptember of 
1863, or in September of 1864, the plant 
was to be delivered. e 

I overruled the first objection on the 
_ ground that, in calculating the value of the, 
subject-matter of the contract,- regard must 
be had to the consideration or immediate in- 
Jurisdiction (of Small Cause Court)—Suit for Gucement for the undertaking or promise 


mutual dealings, is wholly inapplicable to the 
present case. ° 





The 18th August 1865. 
Present: 


The Hon’ble W. Morgan and Shumbhoonath 
Pundit, Fudges. 


damages not exceeding 500 Rs. under a kuboo- 
leut under which higher damages may be pay- 
able—Cause of Action (Refusal to perform 
contract)—Onus probandi. 


References to the High Court by Mr. C. D. 


Linton, Fudge of the Small Cause Court of 
Qileher pore. 


J. W. Smith, Plaintif, R 
Lersus, 


es e . 
Gopal Sheikh and others, Defendants. 
The jurisdiction of a Small Cause Court ina suit 
on ‘a kubooleut for damages not exceeding 500 
rupees is not affected, because damages exceedin 


` that sum may be payable ider the same kubooleut. 


Where the refusa! to perform a contract can 
be groved by evidence, which shows that a party 
has ugterly renounced the contract, or has put it 


out tf his own power to perform it, the injured | 


soughe to be enforced, and not the value of 
the thing concerning which the contract has 
been made for, if the consideration does not 
exceed 50 rupees, it falls within the operation 
of section 4, S@nedule A of Act X. of 1862; 
and that the proper stamp is the stamp which 
the kubocleut bears, az, one anna, although 
the subject-matter of it, or the thing to which 
it relates, or the payment of 10 rupees per 
beegah, which I have, on the evidence in 
the case, treated as a penalty, may far exceed 
that value, and the breach of it may conse- 
quently give rise to a claim for damages far 
surpassing 50 rupees; but if ge High Court 
should be of opinion that the kubooleut 
ought to bear a higher stamp than it already 
bears, the plaintiff has expressed his willing- 
ness to pay the same. ; 

I overruled the second objection on the 
following ground: As a suit for damages 
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for 1go rupees, it is properly brought in this: contract, indeed the contract itself, will 
Court, as sections 6 and 7 of Act XI. of have been disputed, and, to ascertain the 
1865 enacts :— be A ' grounds on which the defendant disputed the . 

6. “The following-are the suits which | amount, It would be necessary to go into the — 
“ shall be cognizable by Courts. of Small! matter of the whole contract, which, I think, 
“ Causes, namely, claims for money due on | I would have had no power to do. Buf the 
“ bond or other contract, or for rent, or for ! present case appears to the to be different, 
“ personal property..or for the value of such | and is, in my opinion, cognizable by this 
“property, or for damages, when the debt, Court. The third objection has been over- 
“ damage, or demand, does not exceed in ruled, on the ground tnat it is not mentioned 
“amount or value the sum of 500 rupees, Ìn the kubooleut that, in the September of 
“ whether in b&lance of account or otherwise, 1863, the Indigo was to be cut and delivered 
“ provided that no action shall lie in any such | tO the factory, and the evidence in the case 
o Court i= | has proved that the Indigo sown in 1863 is 


(1.}—“ On a balance of partnership account, | to be cut and delivered in the September of 


« uniess the balance shall have been struck 
“ by the parties or their agents. 


1864. 
The above objections have been (subject 


‘to the opinion of the High Court) overruled, 


. G-A For a share or part of a share under | and a decree passed on the merits of the case 


“an intestacy, or for a legacy or part of a 
“ legacy under a will. ` 


(3.)—“ For the recovery of damages on | 


in plaintiffs favour for the actual loss sustained 
by him. 
Case No. 288 of 1865.—The objections are 


“ account of an alleged personal injury, unless | the same in this case, with the further objec- 
“ actual pecuniary damage shall have resulted | tion that the action is premature, inasmuch as 
“ from the injury. i ' the Indigo to be sown in 1864 is, according to 
' the plaintiffs own showing, to be delivered in 


“or other claim for which a suit may now | September 1865, and I have overruled this 


objection, as it is proved that defendant dj 
be brought before a Revenue Officer, unless, | Ge sow Indigo Ge September Së Ge 
S as regards arrears GE WEE | vember 1864, nor has the defendant shown or 
suit may be Brought, the Judge of the Court | proved that he is or will be in a position to 
j of Small Çauses ee been Ge? i deliver Indigo plant in September of 186s 
` invested by the Local Government wit , Indigo plant not being a marketable article. 
jurisdiction over claims to such arrears. | In the case of Philpotts v. Evans, 5 M. and 
(7.)—" The Local Government may extend | yw, 475, Parke, B., stated his opinion that no 
“ the jurisdiction of any Court of Small , action would have Jain for breach of contract 
"nr Causes in suits of the nature described in} upon the mere receipt of the notice (7 ¢., no- 
E 


the last preceding section, and thereby ` ee from defendant to plaintiff that he could 
made cognizable by Courts of Small Causes not accept com if delivered), but that the 

to an amount not exceeding 1,000 rupees. | plaintif was bound to wait until the time 

But as it was impossible to pronounce! arrived for delivery of the wheat to see 
whether the plaintiff was entitled*to damages whether the defendant would then receive it, 

or not, until it was settled whether the This position, however, was denied by the 
kubooleut filed was genuine ognot, I held that ! Queen’s Bench, and they have laid it down that 

it was competemt for me to consider that ques- ' where a refusal to perform a contract can be 

tion, and that an objection to the genuineness proved by evidence, which shows that the 

of the kubooleut was not sufficient to take, party has utterly renounced the contract, or 

the decisio of the case out of my hands, . has pyt it out of his own power to perform  ® 
the damages claimed being under 500 rupees. | it, the injured party may at his option sue at 

Had the kubooleut provided for payment of ' once, or wait till the time when the act was = 
a sum 77 solido, exceeding the amount cog-|to be done. (See*Hoch8ter v. DeLatour, 2° 
nizable by this Court, and that sum was pay- | E. and B. 678). — o ca 
able by instalments, and default had been made Case No. 284 of 1865—Besides the 
in payment of*the first instalment, and an | above preliminary objections, a further ob- 
action had been brought in this Court for the | jection taken inthis case is, that the kuboo- ° 
said instalment, and the defendant had repu- | leut; the subject of action, is not a valid-one in: 
diated the contract itself, I think in that case | the eye of the law, for its‘terms are one-sided, 


(4.)—“ For any claim for the rent of land, 


II: 


Di 


I should have held that I had no jurisdiction | and there is no mutuality or reciproci of “™ 
in the matter, as the whole amount of the‘ contract or liability. Se 
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Ta e contract, as drawn. up, is in form uni- ` plaint, evidence, and decree, are in*gon- 

lateral or ore sided; that though such is its: formity, one with another; and that the 

form, it is essentially a bi-lateral contract, by , latter distinctly shows the sum awarded, 
which both parties have become bound to each | and the period for which the damage was 
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Other, the one expressly, the other by impli- 
cation. There ig an implied agreement in- 
deed in every contract, that the parties will 
severally perform what justice requires of 
them in fulfilment of, or rather as a conse- | 
quence of, the stipulation actually expressed. | 


It follows that in the present contract, if the , 
party whose obligations are implied rather 
than expressed, fails or refuses to perform his 
part of the agreement, he will be liable to 
pay to the other contracting party such. 
damages as he has sustained by such neglect 
or refusal, and an agreement to do so will be 
implied. 

Under this view, looking solely to the 
nature of the agreement, I am of opini8n | 
that it discloses a mutuality of assent and | 
obligation, and is, therefore, a valid contract. - 
Moreover, in the present instance, it appears 
that a valuable consideration in the shape of 
money advance was paid by the plaintiff in , 
the year 1863 on account of the particular 
service which the defendant had agreed to: 
render, and which he has failed to perform, 
and this payment is also sufficient consider- . 


awarded. The kubooleut contains nothing 
to render doubtful to what years and sea- 
sons its provisions relate. : 

In the second suit, in which damages are 


| claimed for the omission to cultivate and 


deliver Indigo plant for the Indigo year, 


, 1864-65, we think that the objection, that 


the suit was prematurely imstituted, is a 
valid one. This suit was instituted in April 
last. The Judge of the Small Cause Court 
states : “ I have overruled this objection, as 
“it is proved that defendant did not sow 
“Indigo between September and Novem- 
“ ber of 1864, nor has the defendant shown 
“ or proved that he is, or will be, in a posi-' 
“ tion to deliver Indigo plant in September 
“ of 1865—Indigo plant not being a market- 
“ able article.” e 
According to the rule of English law, to 
which the Judge refers, and which may 
perhaps fairly be applied in this country, 
where a refusal to perform a contract can 
be proved by evidence which shows that 
the party has utterly renounced the contract, 
or has put it out of his own power to per- 


ation to support the present contract so far, form it, the injured party may, at his option, 


as it is before the Court. 

The original plaint and contract in the 
first case are herewith sent. The plaint 
and contract in the other case seem similar. 


Judgment of the High Court.—The 
kubooleut was sufficiently stamped under the 
provisions of the Stamp Act, which is referred 
to in the judgment. : 

The suit is within the jurisdiction of the 
Court, for the amount of damages which the 
plaintiff sues to recover does not exceed 500 
rupees. It in no way affects the Court’s juris- 
diction in this suit, that damages, larger in 
amount than 500 rupees, may possibly become 
payable-under this kubooleut; in the présent 
suits the plaintiff’s claim does not exceed 
that sum, S 

The kubooleut was given in August 1863. 
, We have not a copy of the plaint; but we 
understand that the plaintiff’s claim in the 
‘first of the two suits is for the omission to 


1 act was to be done. 


'of September and November 1864. 


sue at once, or wait till the time when the 
LK 

The rule, as stated, applies when the con» ` 
tract has been renounced, or the deferrdant 
has disabled himself from performance. All 
that appears in the present case is, that thes 
defendant did not sow between the mogths 
He 
may have broken his engagement in this 
and ir other respects, but such breaches are 
not equivalgnt to a renunciation of the con- 
tract. The Judge observes that the defend- 
ant has not proved that he is or will be in a 
position to deliver Indigo plant in September 
1865. It is for the plaintiff fo prove what- 
ever is requisite to enable him to maintain 
his suit as brought, and this he has failed to 
do, He has shown neither a renunciation of 
' the contract by the defendant, nor that the 
‘defendant has put it out of his own power 
‘to perform it. It was admitted on the 
‘argument before us that the ryot might, by 


eultivate during the immediately subsequent . sowing seed at a time subsequently to the 
year, of cultivation, and to deliver the plant | date of the commencement o this suit, grow 
in due time, that is, as the evidence shows, , Indigo plant for delivery in September. 
in or about September #864. If the evidence | Whether he has, in fact, done so or not, or 
shows that this is the nature of the plaintiff’s whether a delwery by him of Indigo pur- 
claifn, the Judge should decree in accord- | chased elsewhere, or the produce of other 
ance *therewith, taking due care that the | lands, would be in strict law a compliance 


-in 


< 
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wit his kubooleut, it is needless now to 
consider. The question before us is, whether, 
upon the facts stated, the Suit can be main- 
tained under-the rule of law which is referred 
to, and we are,of opinion that it cannot, the 
plaintiff having failed to show such circum- 
stances as are requisite to render the rule 
applicable. We have not failed to observe 
that the defendant denied the contract, but 
this was after suit brought, and was not a 
renunciation, such as the rule contemplates, 


The objection of want of mutuality has 
already been held not to. apply to a contract 
substance like this. (See Watson zs, 
Anundo Sirdar, a case decided by the Sudder 
Court, sth October 1861.) 





Tne 18th August 1865. 
Present: 


The Hon'ble, W. Morgan and Shumbhoonath 
w Pundit, Judges, 


Contracts between Zemindars and Putneedars 
under section 10, Regulation SX. of 1817 (not 
affected by Act VIII. of 1862, B. C.)—Mainte- 
wance of Zemindary Daks. 


Reference to the High Court by Mr. C. D. 
Field, Officiating Fudge of the Principal 
Court of Small Causes of Fesdore. 


Saroda Soondery Debeg, Plaintiff, 
e 
Versus 
Wooma Churn Sircar, Defendant. 
The terms of a contract made while section 10, Regu- 


lation XX., 1817, was in force between a zemindar and 
his putnee-lessees, ħaving imposed on the latter the 


. charge of the mfietenance of the zemindary dak, this 


liability is not affected by the subsequent repeal of the 
Regulation by Act VIII. of 1862, B. C. 


e 
Case No. 1733.——In this case the plaintiff, 
as zemindar, relying on a clause in the put- 
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nee lease, sues the defendant, her puenee- 
lessee, to recover the sum of Ruptes 8-8, being 
zemindary dak tax paid by the lessor under 
Act VIII. (B. C.) of 1862. The defendant 
holds an eight-anna share of six mouzahs, 
the Sudder jumma of which proportioned 
to his share is Rupees 661-3-13. The sudder 
jumma of these mouzahs was fixed at the 
time of the Permanent Settlement, and is ad- 
mitted between the parties. For the year 
1863, Rupees 5-1-9, being the amount actual- 
ly paid atan assessed rate of 124 annas per 
cent, and for the year 1864, Rupees 36-3, 
the amount paid for a portion of the year 
at an assessed rate of 8 annas per cent., are 
the items which make up the claim, and 
there is no dispute as to the correctness of the 
calculation, or as to the actual payment by 


the zemindar of these sums. 
e 


The defence consists of an objection to the 
jurisdiction of this Court and a demurrer. 
It is urged—rss/, that the case should have 
been brought in the Revenue Court, as it is 
in the nature of a claim for rent ; 2nd, that 
GE is not liable under the terms of his 
ease. 


1s/,—And now of these in order. If the 
suit were cognizable in the Revenue Courts 
it would be so cognizable on the ground that 
it falls within the purview of clause 4, sec- 
tion 23, Act X. of 1859; for there is no other 
portion ot the law that can apply. It seems 
to me that the words “ or the like” in that 
clause do not includea claim like the present 
one. In the first place the sum sought to be 
recovered is not rent as such. Itis a sum 
alleged to be recoverable by virtue of a sti- 
pulation, which certainly is contained in a 
lease, and which, if not so contained, could 
not be argued fur a moment to bring the case 
within tne jurisdiction of the Revenue Courts, 
It would as fairly be contended that an action 
Jor damages for breach of any other covenant 
in a lease should be brought in the Revenue 
‘Coum, because such covenant is connected 
with, or relates to, land. That such is not 
the case wiil clearly appear from the Cases, 
No. 506 of 1862, Gooroo Persaud Sirgay, 
appellant, ryth March 1803, and No. 402 of 
1863, Alum Chunder Shaw Chowdhoory antl 
Others, appellants, 22nd March 1864. From. 
the numerous cases decided as falling or not 
falling within the “meaning of clause 4. 
section 23, Act X. of ae 9, the principle is, 
I think, deducible that rent can be sue for 
as rent in the Revenue Courts, but*when 
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other claims are linked with that for rent,| ment Revenue. Section 5, Act HI. 
the suit musf be brought in the Civil Court. | (B. C.)- of 1862, therefore, introduced no 
(See the cases collected in my Rent Law: new principle when the charges for this head 
Procedure in Bengal, p. 40). The pre- | were so expressly distributed by being 
sent claim not being for rent at all as rent, ! apportioned rateably on the Sudder Jumma 
I hofd that the Revenue Court has not juris- lof the parties declared liable to pay the 
diction, and that the suit is properly brought | tax. i 
in the Small Cause Court. 
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| Under English law, “there are,’ writes 
and.—-With respect to the ground on" Mr. Chitty in his work on Contracts, page. 

which the defendant demurs to plaintiff’s| 311, “certain taxes and rates which, 
claim, it will be necessary to recur to the! ‘though primarily chargeable on the 
clause in the lease on which the plaintiff | “tenant, yet, if the demise contain no pro- 
founds his right to recover. It runs asi ‘vision to the contrary, must be ultimately 
follows: “ According to the orders of the “borne by the landlord; whilst there are 
“ Hakeems, whatever putwaries, chowkee- | “others which tne tenant even, as between 
“ dars, or dak stages now are, or may here-: “himself and his landlord, is impliedly bound 
“ after be, should it be necessary to remove | “to discharge.’ The tenant may, however, 
“ or appoint or establish such, I shall do it! become liable to bear the burden of taxes " 
“ according to usage, and their pay arfd: which would otherwise be payable by the 
“expenditure whatever it may be, it shall, lindlord, and migat be deducted from the 
“ be my duty to disburse, and such shall: rent Ar entering into a contract to pay 
“have no connection” with your sircar.” Zem, and this contract need not be in ex- 
Lower down in the lease cccurs the follow- press terms, for any words shewing clearly 
ing clause: “ And on account of rent or: shat the landlord was to have the full rent 
“ other matters, whatever orders may from reserved without any deduction in respect 
“ time to time be made on the zemindar by! of charges upon the premises are sufficient 
“ Government, shall have equal application! to fix the “tenant.” This is a reasonable 
“ to my putnee talook.” | principle, and can be fairly applied in the 
| Present case; the tax or rate is one for 
is argued that! which the landlord is primarily liable, as 





For the defendant it 


by the above stipulations, he only cove-, being payable by those only who pay 
nanted to pay dak-runners, if any re-, revenue direct to Government (vide section 


quisitions should be made for them by 


, Act VIII. [B. Cl of 1862); are *then 


the Magistrate in consequence of the dak: the terms of the contract sufficient to make 
being conveyed through the lands comprised ! the lessee liable? The lease being drawn æ 
in his putnee lease. It was certainly the | many years before Act VIII (B. C.P of 


custom under clause 4, section 10, Regulation 
XX. of 1817, to call upon those landholders 


only to supply dak runners, through or near, 


whose lands the line of dak ran, and the 
argument has some semblance of reason- 
ableness, looking to this custom It isadmit- 
ted that the dik passes near, but not through 
the lands contained in the putnee lease, and 
it is also admitted that no requisition® for 
daR-runners has ever been made on the 
defendant since the grant of the lease in 
1253, while the line of dik has remained 
stationary. That such was the custom in 
most districts, I believe to be a fact; but 
that stich a custom was not warranted by 
the express wording of clause 4, section 10, 
Regulation XX. of 1817, will be very clear 
from a perusal of the law. The support 
‘of the zemincary dakewas a put lic burden, 
and, as such, distributable over the entire 
of the land, every part of which was as 


1862 was passed, the lessor could have made 
no express provision for the rate assessed 
underethis Act; but I think the clauses 
quoted aboye, and the whole tenor of the 
instrument show that, at the time the lease 
was drawn, it was mutually understood by 
both parties that the zemindar was to have 
the whole of the reserved rent, And that future 
claims by Government were to fall on the 
lessee. There is a covenant that no deduc- 
tion of the rent, reserved, was eyer to be. 
asked or allowed on account of unfavourable 
seasons or any other cause which favours 
this view. Although for several years the 
putneedar has not been called upon to pay 
any of the charges mentioned@sn the lease, 
yet he cannot now justly argue that he’ 
should not, therefure, be ever called upon to 
pay them. The action of Government in 
imposing a new burden was a contingency 
contemplated, and was a condition precedent 


chargeable therewith as with the Govern-!to the zemindar’s right to sue. As soon 
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as Government imposed the tax, the zemin- | tion 10, Regulatior XX. of 1817, and that, . 
dar, relying on the clause in his lease, came | although dak stages or runners are not ex- 
into Court, and no /aches are attributable to! pressly mentioned in the lease, yet they are ° 
him. .It is admitted that the zemindar has! within the probable requisitions from the “™ 
more to pay now than he had under the| Criminal Authorities which were contem- 
former system for the maintenance of the! plated by the contracting, parties at the time 
zemindary dak, and I think he may fairly j of making the contract. ‘Ihe zemindar may 
call upon the-putneedar to act up to his| plead that he is, by a change in the wording 
agreement, now that an increase of expendi-| of the law, directly made liable to pay what 
ture has taken place with respect to one of ; he was before entitled to have paid by the 
the items contemplated by the lease. It must putneedar, and that, on the equity of the 
be observed that, if the putneedar be not held: case, the putneedar is bound to reimburse 
liable in the present case, he cannot be called him, as the law never intended to transfer 
upon to pay anything in the present state of | the liability, or interfere with special con- 
the law; and the covenant in his lease, as. tracts between landlords and lessees. If the 
far as it concerns this item, will have no effect. , plaintiff in the former case is held entitled 
- Under this view of the case, I gave judg- 'tO recover, it appears to me that, applying 
ment for the plaintiff, contingent on the deci- | the same principles to the present case, 
sion of the High Court supporting my finding : the present plaintiff is equally entitled to a 
op the two points raised by the defendant. deeree. 


I refer the case to the High Court, as the' Judgment of the High Court—In these 
point is one of some importance, and there ; two cases, which have been well discussed by 
are three other cases depending upon its de- ; the Judge of the Small Cause Court, the 
cision, which will doubtless form a precedent | matter to be determined in each case is the 
for several similar cases in this district. ‘right construction of the contract between the 

i 'zemindar and his lessee. The charge and 
| duty imposed on zemindars and others by the 
i law in force when these putnee leases were 


Saroda Soondery Dabea, Plaintif, made (Regulation XX., 1817, section 10) was 
° altered as to Bengal by Act VIII. of 1862 of 

e . versus | the Bengal Council, which repealed the Re- 

° gulation. By the'new law the Magistrate, 
.larinee Churn Shah, Defendant. | and not the zemindar, appoints and pays the 
dak-runners by whom zemindary dâks are 


Case No 1735.—Tuis case differs slightly | conveyed, and express provision is made for 
“trom, Case No. 1733, so I have thought it, raising the necessary funds by assessment of 
better to refer to it separately. Plaintiff's i the zemindars and other persons paying re- 
cause of action, as founded on the clause in | venue direct to Government in respect of 
the putnee lease, is by no means so clear as! lands situate within the district. The old 
in the former case. There is no specia? men- | system is improved, but the charge in an al- 
tion of dak stages, and it has beem urged that, ‘tered form still remains, and there is nothing 
even if by reason of such special mention in in the new law substantially to affect the 
the lease the former action could be sustain- ` former liability, As to contracts or engage- 
ed, yet the prgsent action is not sustainable; ments made or to be made by zemindars with 
by reason of the absence of all such special. any epersons holding under them, it is ex- 
mention. The clause in the present lease is | pressly provided by section 12 that nothing 
worded thus.generally :— in the Act shall in any way affect or alter e 
“ Any requisitions or orders that may issue ` them. 
‘from the Civil, Criminal, or Revenue Au- | 
‘‘thorities on the said mouzahs shall be com- 
“plied with by me, and any expenses that 
“may in conggquence be incurred shall be 


| The contract in one of,these cases clearly, 
| imposed on the lessee the charge of the majin- 
tenance of the zemindary dâk under the old 
Seen Pe | Regulation, and is in such terms that it cont 
! paid by me, arfd shall have no concern with tinues equally applicable to the charge.as it , 
“ you. . exists under the new law. The terms of the . 
It appears to me that, under this clause, the | contract are distincf, and the Act itself 
putneedar would have had to pay the cost of , reserves expressly all rights arising from 
dak-runners, had a requistion for them been | private contracts. We, therefore, agree With 
made onthe zemindar under clause 4, sec- ` the Judge in this case. E 
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- If the other suit, the obligation imposed | The plaint runs as follows :— e 
by the clause in the lease is not so clearly © Mouzah Munirampore is in Turruf Alik- 


defined. The lessee undertakes as is stated | “dia, which is my *zemindary, putnee, and 
in the case) that requisitions and orders from | “ kaemia izara. Defendant, without my con- 
the Civil and Criminal Authorities on the! “sent, in the month of Aughran 1271, ex- 
mouzahs shall be complied with by him, and |“ cavated 13 cottahs of land as per boundaries 
any expenses incurred thereby shall be paid | “at foot, situated in the above village, from 
by him. | © Aughran to Falgoon, and -prepared about 
: The words of | ‘14 lakhs of bricks, and burnt the same 
a aitas e canta @ the kubooleut | “ bricks on another 13 cottahs of land, The 
stafa etraz alfeutcaa which we quote : “land to the quantity of 3 cottahs has been 
l E “do not, in our | “damaged, for which I pray fdt compensation 

gga HaHa ais TA o judgment, make | “of Rupees 31-12.” 
aa za wisi aenta A3 S the putneedar | And the damages claimed are made up thus: 





l dap qapi etaae Tea atata liable tothe pře- l Rs. A. P. 
sey odatga afs gan cq sent zemindary | Wages to fill up 7 pits exca- 

Greg dik assessment. | vated sis ti 224 0-0 

sa staa aena Tele o Zap It isedoubtful if | Rent for 10 years of 14 cottahs 
dap etna Të) TALS | the terms used,| of land on which bricks have 
would under the} been burnt and made useless... O12 o 
I am responsible Tee old law have! Price of earth to fill up ‘at IO: 26 

t osts- of a J 

eg? EEN to these villages iendered the SE 
which may be at any time putneedar lia- Total Rs. .,. 31,12 o 


passed by Civil, Cima ble, We think! The defendant admits that he has excavat- 
eer SE that they are cer- , ed 1} cottahs and burnt bricks on another 14 
tainly _insuffici- | cottahs, in Allikdia village, but that he did so 
ent to impose on | with the permission of Mr. Hills, the izardar 

him the tax'of the said village; that he has paid Mr. 
which by the Act is now imposed on the ze- | Hills 100 rupees on account of any lands re- 
mindar. We cannot, therefore, concur In the į quired by him for brick-maķing purposes 
Court’s decision in this case. within Mr. Hills’ elaka; that, he is not 
answerable to the plaintiff for the said land 

so excavated, but to Mr. Hills, the izardar; 
and that the damages claimed are excéssive, 
and not recoverable in the mode in which 





The 19th August 1865. 





Present: | they are claimed, - 
The-Hon’ble W. Morgan and Shumbhoonath a evidence in support of the defenfe is 
Pr as follows :— 
Pundit, Judges. Sohn Henry Jones on oath satth:—I am 


Suit for damages (by lessor against third party). | an asgistant of Mr. Hills, and have charge 


Reference to the High Court by Mr. C. D. of Peerpo Factory. This letter, bearing 


the Small Cause Court | date 16th March 1864, bears my signature, 
Linton, Fudge of the om and it was written by me at Mr. Hills’ re- 


of Chooadanga. SC quest. The lfnds which haye been dug by 
Dheermoney Dossee, Plaintif, , defendant is within lands hefd by Mr. Hills 
on izara. I gave no authority for defendant 


ga ose to dig the lands, subject of actign; the lands 


J. C. Croft, Defendant, + mentioned in the letter were lands solely 

= A lessor may sue a third party for damages forinjury | talookdary or zemindary, which Mr. Hills 
e sustained by reason of excavatiqns made by the defend- | had full power to give away for purposes of 

ant on lands leased out by the plaintiff to a lessee. brick-making, I believe I expressed to 


Case.—Tuis is an action brought by the | defendant, as also to Mr.e Dombal, that the 
Allikdia lands I had no,g@bwer to give 
away. I went on one occasion with defend- 


- plaintiff to recover from the defendant Rupees 
Te 31-12, being damages alleged to have been 

. sustained by her, owing to defendant’s having | ant and Dombal to a place near the- river 
without her consent excavated 13 cottahs of! at Allikdia, where they were making 

wem Jorg in Allikdia village, which is her zemin- | bricks, and hich impeded the road for 
daryyeputnee, and kaemia izara, and having | carts from Allikdia to Akondobaria, and I 

er burnt bricks on another 13 cottahs. then proposed to them to remove the briçk- 





~~. © a a a J 
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making place to a place lower down the | 
river to some Zeit lands; as far as I can 
remember, somewhere ear Hateekata. This 
polit land, to the best of my „belief, was 
within Mr, Hills’ izara lands, and I believe ! 
the bricks were afterwards made on the 
potit lands. I was present when the brick- ; 
kiln on the fifst-mentioned lands was altered 
at my proposal. The Allikdia lands are 
"Mr, Hills’ izara lands. I have received 
from defendant 100 rupees, as I believe, 
on account of Gokulkhally. 1 believe-the 
lands at Gokulkhally were measured before 
I received 160 rupees; and I believe, after 
measurement, I forwarded the measurement, 
and asked for the money. Defendant ob- 
jected to the measurement I forwarded him, 
and asked for a measurement, and it was 
re-measured, as I hear, in Mr. Dombal’s 
presence. I was not personally present at 
either of the measurements, but my men 
were. The measurement, as far as I remem- 
ber, was less than the original measurement. 
L don’t think that defendant has taken any 
other lands than that measured in Gokul- 
khally, in which Mr. Hills has zemindary 
or ‘talookdary rights. I dout remember 
when Mr. Dombal paid me 100 rupees, if 
he then said that amount exceeded the 
value of the gzokulkhally measured lands. 


Lixamined.—Mr. Hills has no power. to 
dig earth in his izara, or authorize any 
person to do so. 


To the Court-—-1 believe it was under- 
stood that defendant was to take up lands 
in *Allikdia, or in any other part for brick- 
making purposes, with the provision that 


| told me, 


a rÁ AE L 1M- L- 
if 


other | 
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was owner of the lands, subject of ation, 
but that he would get this actiorf settled. 

Fohn Henry Jones re-called—The reason 
I told defendant I would have this action 
settled was because, from what defendant 
I understood that he had °mis- 
understood the meaning of my letter, and 
that I had power to give what I had no 
power to give. 

Thomas Fohn Dover Durup de Dombal 
on oath satth:—I am defendant’s assistant. 
I know the lands, subject of action. It is 
ina place called Jolly Bheel. ‘The lands, 
subject of action, were not specially made 
over or pointed out to defendant for brick- 
making purposes; but all lands in Mr. Hills’ 
elaka were made over by Mr. Jones by 
his letter fled in Court; but lands were 
not pointed out, only some lands near 
Feateekatta were pointed out by Mr. Jones 
for brick-making purposes. Mr. Jones 
said that defendant could make bricks near 
the Allikdia Gh&t, provided he did not shut 
up the road, and the brick-field was removed 
a litle further in, and the brick-kiln cut. 
This was done at Mr. Jones’ proposal, and 
in his presence. Mr. Jones did not, before 
date of this action, tell me or defendant that 
he had no power to make over lands in Al- 
likdia. The lands, subject of action, were 
excavated by my orders, as defendant told 
me to make bricks wherever I thought fit; 
and after that the letter was written by 
Mr. Jones, when the lands, subject of 
action, were excavated. I was under the 
impression that it would be made over to 


l thè defendant by the Government. I can- 


not say exactly if for lands, subject of 


oe ane pee Ee RE Ge Se e action, Mr, Jones asked for money ; but 
ito to: defendant, Get Mr. Hilly ad no ee ee 
power to allow them to dig land$ in Allikdia | near it, aeae] up; but no e 
a E EE ee 
, l ‘made, an er this time no lands, except 

on Sey ae SC SE er witen: those at Gokulkhally, have been measured. 
D ae Gë ae SE ao According to Mr. Jones’ letter, the lands 
had taken ‘lands in Allikdia ` but I told Mr.' EE S SE ned e SCC GE 
I -, ON measurem 2 s 

Hills, would he consent to give EE EE made. by Mr 
lands on the same terms as Mr. Smith.: Tones’ Takedar or Ameen, and taken down 


Mr. Hills did not mention to me, nor Í to; by Mr. Jones’ Naib and myself. The Naib . 


him, what partigular lands were to be made} then asked me for money—zo rupees, and he 
over. i asked for this sum, as he said we had taken 

Henry Fohn Christian Croft on 
said to defendant's Pleader—t{ don’t re-|Chooadanga and Meherpore road, and this 
collect who was the plaintiff in the action | sum would be only paying them on dccoynt. 
against me for value of gees used, and | Then eventually, at defendant’s request, 
for excavating earth. Mr. Jones did inform |I paid Mr. Jones 100 rupees. Mr. fones 
me, after date of this action, that plaintiff / was then aware (because I and hie Naib 


oath | up alot of other lands along the road, 7. e, 
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spola about the lands) «that that was in; Itis quite clear from. Mr. Dombal’s evi. 
excess of the lands at Gokulkhally. dence that the land, subject of action, had 
. To the Couri—lt was after the Act or| been excavated by htm without the leave 
sæ. Circular that went round to the different jand license of Mr. Jones or Mr. Hills: for 
Government Engineers, I told defendant ; he says that, when it was excavated, he was 

to wiite to Mr. Hills about lands which he | under the impression that the land would 
required for bricks on the road. Previous | be made over to the defendant by the Govern- 

to that time the lands, subject of action, (ment, and it was not until* the letter or 

, had been excavated. circular referred to in his evidence that he 
The letter written by Mr. Jones to der told defendant to write to Mr. Hills about 
fendant, by Mr. Smith to defendant, Ge which he required for bricks, and it 

the receipt granted by Mr, Jones to defend- | may be gathered from Mr.,Johes’ evidence, 

ant, are as follows :— ‘as also from the wording of the receipt 

Tc i granted by Mr. Jones and from Mr. Dombal’s 

Kees that 100 rupees was paid for 

H. J. C. Crorr, Eso., i lands generally, and in that may be included 

Peerpore, 16th March 1865. | the value of the lands, subject of action, 


My Drar Sır—Mr Hills hasauthorized | 1t may also be inferred from Mr. Jones ` 
me to propose the same terms as those |SUbsequent acts that he ratified the acts 
offered you by Mr. Jan.es White Smith fär of the defendan's in excavating the lands, 
any land taken up by you for brick-making j Subject of action, but it is quite immaterial, 
within his elaka. Payment to be made within for the purpose of the present case, to take 


a week after the measurement of the land |imto consideration whether defendant did 
by Ameens appointed by both parties. 


or did not, with Mr. Hills’ leave and license, 
excavate the lands, subject of action, or that 

Yours very sincerely, lhis act was subsequently ratified, as the 
(Signed) J. H, JONES, kubooleut granted by Mr. Hulls to plaintiff 


distinctly provides that heis not to dig for 
Kally, 2gth January 1865, bricks, or allow any body to do so in Allikdia 











To or other villages, and the kubgoleut, so far 
H. J. C. Crort, eg, Amjoopy. as it concerns the present casg, runs as 
| follows :— e 


My Dear Sir,—I am willing to let you: 
have lands for brick-making on the following | « 
terms: For the land you dig clay for (bel, 
moulding of the bricks, and that on which | « 


you make your kilns, 30 rupees per beegah. “indio: or open a cootee of Silk or li 

oo the ona on which you dry and mould | «, for bricks, SC allow any body to do Se 
your bricks on, rupees a beegah, and for | «in the said villages If I door allow it 
the land you kopany and take eight inches | «4, besdoné, it will not be of effect or stand. 


off the top, 4 rupees per beegah. I have: « and I shal] be responsible for any damages 
ordered my gomastah to go at once, and | « which you will sustain thereby.” 


mark out and measure the lands you require Tf Mr. Hills has not the right or power to 
for the brick-making. excavate lands @vhich his kubooleut shows he 
I am, My Dear Sir, has not), he cannot delegate such an author- 

Vours faithful] H ity to the defendant (which is not proved) 

> y» which will protect the latter from respon- 

e (Signed) J. WHITE SMITH, sibility; and, even if the defendant did 
excavate the lands, subject of action (which 
is a tortuous act) under the direction or with 
Received from Mf. T. Durup de Dombal} the assent of Mr. Hills, each is liable at 
thé sum of 100 rupees only, on account for : suit of the plaintiff. The defendant is liable 


“Ishall preserve the boundaries of the 
villages very carefully. `I shall bê in 
possession till the term of the lease. I 
shall not excavate tanks cr cultivate new = 


a No. 150...Rs. 100. 


payment of land taken up for bricks Ze, because the authority of Mpefiills cannot 

ae : (Signed) J. H JONES, justify his wrongful act, and Mr. Hills for 
. for allowing the act to be done is likewise liable ` 

a ° | according to the maxim “ Respondant supe- 

S JAMES HILLS. | rior.” ‘ If,” observe; Sir Wm. Blackstone, 

a CHOOADANGA: } ie servant commit a trespass by the com- 


I gth pc! 1865. } 


“mand or encouragement of his master, the 
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“magter shall be guilty of it, though the 
“servant is not thereby excused, for he is 
“only to obey his master in matters that 
“are honest and lawful.” 

The defendant’s pleader argues that Mr. 
Hills can only support this case against his 
client, and (bat hus client is alone responsible 
to Mr. Hills, although it be true that tres- 
pass will only lie at suit of one in exclusive 
possession of -land, actual or constructive. 
Our law, which adapts its remedy to the 
nature of the rfbht invaded, allows in many 
cases one who is out of possession of land 
to recover damages in some other form of 
action for an injury done to it. Thus, a 
reversioner may sue in case (though not in 
trespass) for any injury of a permanent kind 
done to his reversion. Upon this subject, 
Cox vs. Ghee, 5 C. B. 533 (Marthe vs. 
Kenrick, 13 B. C. B. 188), is an useful 
authority. There the plaintiff was seised in 
fee of land upon which the burgesses of a 
certain town had a right during a portion of 
the years to depasture their cattle, and of 
which also duri g such period they were 
entitled to the exclusive possession. Tres- 
passes having been committed as well to the 
surface as to the sub-soil of the land in 
question (whilst in the occupation of the 
burgesses), it was held that, in respect of 
the latter (the injury to the sub-soil), an 
action would well lie at suit of the plaintiff 
(the tenant-in fee), but that in respect of 
the fdrmer (the injury to the surface of the 
land) it would not. 


~ That the plaintiff is the proper party to 


brin% this action against the defendant and 
Mr. Hills for the permanent injury done to 
the land, is quite evident from the decision 
in the above case. Mr. Hills could, if he 
chose, support trespass against the defendant 
for any injury to his possession, and the 
plaintiff may at the same time support an 
action in the case, if the injur® were suffici- 
ent to prejudice her right and interest, and a 
recovery by one will be no bar to an action 
by the other. But the plaintiff, when she 
has -sued,,must allege, and prove such a 
permanent injury as necessarily affecis her 
interest. ‘That this has been alleged and 
proved, is evident from the wording of the 
plaint and defendant’s admission. Suppose 
trees are excepted in a lease, who is the 
proper party to sue, the lessee or lessor? 
Tne lessor, no doubt, as the lessee has no 
interest therzin, and cannot sue even a 
stranger for cutting them down, though he 
might for the trespass to the land, and might 
recover damages in respect of the shade, 
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more; and in such case the lessor may sup- 
port trespass against the lessee or a stranger 
if he either fells or damages them, 

Thus, being of opinion that the plajntiff 
is the proper party to systain this action 
against the defendant, the next question to 
be decided is, what is the measure of 
damages in the present case? 

The plaintiff's pleader contends that the 
damages, as made up in plaint, is the pro- 
per measure of damages, and adduced evi- 
dence to prove the same; but I am of opi- 
nion that, in actions for injuries to land, 
the measure of damages is the diminished 
value of the property or of the plaintiff’s 
interest in it, and not the sum which it 
would takeeto restore it to its original state. 
I proposed to the pleader of both parties 
to*send an Ameen to make such enquiries ; 
but, as defendants pleader expressed his 
willingness to pay for the lands at the 
same rate that defendant consented to pay 
Mr. Smith and Mr, Hills for lands taken 
up for brick-making purposes, the plaintiff’ s 
pleader consented to such proposal, and on 
consent of both parties the damages have 
been assessed at 3 rupees. 

It appears from the evidence of the only 
witness, who is a ryot of plaintiff, produced 
by the plaintiff's pleader to prove the 
damage as stated in plaint, that, if there 
was much rain and cultivation all round 
the lands, subject of action, which there 
is not, the wastings might fill up the ex- 


SS SS SS So 
shelter, and fruit, for he was entitled te no . 


cavated lands in two or three years; but, - 


as it is very contingent whether the deposits 
will fill up the excavation, I have on con- 
sent decreed 3 rupees in plaintiff’s favour ; 
but, as defendant is anxious to obtain the 
opinion of the High Court regarding the 
matters referred to in the suit, as it is 
not unlikely that other suits of a similar 
nature may be brought against him, this 
judgment is passed contingent on such 
opinion. Execution not to issue till receipt 
of the orders of the High Court. 

Decree accordingly with costs in 3 rupees 
—total rupees 5-12-4. 


Fudgment of the Higg Court—wWe think, 


that the Judge of the Small Cause 
Court rightly held that the plaintiffs 
suit was maintainable against the defendant 
for the injury sustained by reason of, the 
excavation made by the defendant on the 
plaintiff's land. Th® amount of damages 
has been assessed in the case by consent. 
The rule, as stated by the Judge, Tor the 
measure of damages in „cases of this fature 


s a e a 
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may probably be found to be supported by | e sum not having peen paid by the defend- 
authority; but we are not authorized (the |“ ants, though called upon to do so, the 
present case not requiring a, decision on | “ present action bag been brought to recover 
this point) to lay down any rule for the future | “ the same.” 


guidance of the Judge. Both defendants plead limitation as appli- , 
a ; cable to plaintiff's claim, as on the face of 
' the plaint it appears that the last payment 
The 19th August 1865. | was made on the 2oth Assin òf 1268, B. S.; 
Present : and, more than three years having since 


) elapsed, plaintiff, according to the provisions 
‘The Hon’ble W. Morgan and Shumbhoonath ` of section I, clause 8, of Act XIV. of 1859, 


Pundit, Judges. | is out of Court under the Statute of Limita- 
Limitation—Goods supplied to dealer for retail- | ions, 
sale. | The plaintiff’s pleader, on the o'her hand, 


Reference to the High Court by Mr. C. D. | contends that six years is appticable to 
Linton, Fudge of the Small Cause Court plaintiff's claim, and not three years; and 


of Chooadanga. _that the claim is consequently not barred by 

e ‘limitation, as it falls within the provisions of 
dee ‘section 1, Clause 16, of Act XIV. of 1859. 

versus "Tv Jt is admitted by second defendant, as also 

Shrinebash Dutt and Chunder Mohun Dutt, | by plaintiff, that to second defendant alone 

Defendants. i the clothes were sold and delivered, and dot to 


Goods supplied to a dealer for the purpose of retail- first defendant, whose name second defendant 
sale by him are not “articles sold by retail’? within the , had inserted in the accounts of 1267 with- 
meaning of clause 8, section 1, Act XIV: of 1859. out his consent or permission. The plaintiff, 

Case-—Tuis is an action brought by the therefore, does not wish to proceed against 
plaintiff to recover from the defendants the: the first defendant, but against the second 
sum of Rupees 264-10-3, being balance of defendant alone; and second defendant, as also 
account for 1268, B. S., for clothes sold and! plaintiff, admit that the clothes were sold to 
delivered in 1266 and 1267, alter giving second defendant, in order that he may re- 
credit for sums paid by the defendants at sell the same, or deal with it as merchandise, 
different times. and that, if not re-sold or dealt with “as mer- 

The plaint runs as follows: “That de-' chandise by him, he was to return the same 
‘“fendants having been cloth shop-keepers, , or such portion thereof as were not sold to 
“the second defendant went to my shop at: plaintiff, and it appears by plaintiff’s account 
“ Santipore, and opened an account with me! books that second defendant returned to, hinf” 
‘fin his own name, and took clothes in that; clothes some time in 1267, B. S., and second 
“year. That there was a balance of 513 ru-i defendant also admits that he did return 
“pees, after giving credit for the payments clothes to plaintiff. 

“made within the year against him, in (bel Noeevidence has been taken in this case, 
“ accounts of that year, This balance was. as it appeags on the face of the plaint that, 
“ brought forward in the accounts of 1267, if three years is applicable to plaintiff’s claim, 
“B, S., and for the value of the clothes. he is clearly barred. 
“taken in that year, inclusive of the pe As it is adm&tted that the plaintiff, who is 
“ vious balance, there was a balance of Rupees , a trader, and that the defendant, who is also 
“ 367-15 against him after giving credit for: a trader, required the clothes, and that they 
“Sums paid. That, on the 26th Assin 1267,! were sold to him for the purpose of being 
. “both the defendants opened accornts in | re-sold or dealt with as merchandise, I am 
“their names, and took delivery of clothes of opinion that clause 16, section 1 of Act 
“to the extent of Rupees 504-1, to which, ! XIV. of 1859, is applicable, and that this is 
adding the balance of the previous year, not an action to recover the amount of a 
“the ‘sum due from them was 872 rupees. | tradesman’s bill for articles sold by retail to 
e“ Of this amount Rupees 588 5-9 have since | a customer in the ordinatye burse of busi- 
“heen paid, and there was a balance of|ness, and therefore does not fall within 
“ Rupees 283-10 3 against them at the close | clause 8, section 1 of Act XIV. of 1859; but, 
`, Ofthe year. Ins balance has been brought | as I am doubtful of the opinion I have form. 
“forward in the account of 1268, B S., of ed, I solicit tfe ord+rs of the High Court 
“Which 19 -rupees have been paid, leaving | on this point, previous to entering into the 
"ap a balance of Rupees 264-10-3, which | merits of this case. me 
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Fgdgment of the High Court.—So far as' which you will perceive that the Court have 
the facts stated enable us to judge of the’ ruled that section 4, Act XXIII. of 1861, as 
character of the dealingssbetween the plaint- being part of Act VIII. of 1859, is appli- ° 
iff and the defendant, the goods sold by the’ cable to Courts of Small Causes. The Court “% 
former was not sold by retail. The de- are unable to understand the doctrine „laid 
 fendants are themselves apparently sellers by down by you ia your judgment in the case, 
retail, to whom the plaintiff supplies goods: which forms th: subject of the present cor- 
for the purpose of carrying on this retail respondence, ous. that the remedy on con- 
business. Goods remaining unsold by the tract is only jcint, while upon wrong it is 
defendants are, it is said, returned by them ‘joint and several. This would depend upon 
to the plaintiff. Whether the defendants are circumstances: if the contracting parties 
mere agents fôr gale, or whatever may be. have rendered themselves liable jointly and 
their precise character, the goods furnished ! severally, the remedy for breach of contract 
to them by the plaintiff are not “articles sold | will be either jo nt or several. 


by retail” within the meaning of the 8th: 2° The Cour. have informed Mr. Mendes 
clause of the 1st section of A@ XIV. of the plaintiff in the case, that they canno 
1859. directly interfer2, but must leave it to you to 
_ do whatevef seems necessary for the ends of 
_justice, after the perusal by you of the 
authoritative ruling now forwarded to you 
and of these remarks. 


Section 4, Act XXIII. of 1861, applicable to Small; 3. In conclusion, I am to request that you 
Cause Courts—Breach of Contract (Joint or | will, when addressing the Court in future, 
several liability—Use of Latin expressions always use the English language, and to ob- 
prohibited. serve that it is unnecessary to resort to a 

‘learned language, Latin, to express that 
No. 2912. : which can be equally well expressed in 
| English. 

From the Régistrar of the Appellate High: e 
Couns, fo ihe Officiating Fudge of the. SEH 
Court of Small Causes of Sealdah and 


Howrah, dated Calcutta, the 25th August From the Oficiuting Registrar of the High 

1865. : Court, Ge 10 the Officiating Fudge of 

S ` the Small Cause Court of Comercolly, dated 

(Civil Side.) i the gth Fuly 1864. 
rt . 3 (Civil Side.) 
resent: . 
° Present: 
ble C. B. oe ai 
The Hon'ble C. B ere Off Geelen? ouo The Hon’ble C. B, Trevor, Judge. 


'  Sir—I ax drected to acknowledge the 
Section dy Act XXIII, of 1561, as being part of Act receipt of your letter No. 31, dated the 25th 


VIII. of 1859, ts applicable to Small Cause Courts: ! ultime, andin reply to inform you that. the 
Whether the remedy for breach of contract is joint or 


several, depends upon circumstances according as the | Court are of op nion that it is clear that Act 
contract ng parties rendered themselves jointly or sever- ! XXIII. of 1861 apd Act VIII. of 1859 are, 
ally liable. | to be read together as one Act. Section, 4, 
. In addressing the Gourt, the use of Latin should be "Act XLII. of 1860, so far as it goes, is 
tees d Se that which can be equally well ex- similar to section 5, Act VIII. of 1859, but 

| it confines the jurisdiction to cases in which ,- 

i the defendant dwells, or works for gain within - 

Srr,—Witnu reference to your letter No. : the limits of the Couft, and does not allaw 

281, dated the r2th ultimo, I àm directed to: suits to be entertained upon the ground that w 
forward the accompanying copy. of a letter ` the cause of action has arisen within, tRose 


No. 2076, dated the oth July 1864, from: limits. To that extent the two sectionsiffer, «m 
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zelt appears to the Cowart that the mean- 
ing of the Words “except as hereinbefore 
provided,” in section 21, Act XLII. of 1860, 
is except in those cases for which a different 
provision is hereinbefore made. No pro- 
vision having been,made by section 4, or any 
other portion of the Small Cause Court Act, 
for the case of two or more defendants, one 
of whom dwells within the limits and the 
other not within them, the Court are of 
opinion that section 4, Act XXIII. of 1861, 
applies ‘with as much force to such a case as 
to similar cases under section 5, Act VIII. 
of 1859. 
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3. The Court authorize you to heare the 

case marginally no- 
` ted against all the 

defendants without 

further reference, in 
the event of the defendants, who object to 
your jurisdiction, not residing more than 
20 miles from the boundary of the jurisdic- 
tion of your Court. If they do reside be- 
yond that distance, a further reference should 
be ‘made by you to the High Court, specify- 
ing the particular grounds upon which the 
case, in your opinion, should be tried against 
all the defendants in your Court. 


Rookneekant Chowdhree and 
others, 
versus 
Ruttun Bebeg and others. 
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i The 21st June 1865. ` [rage which he claimed to be dee from them, 


and he declined to sign any Bills of Lading 
which were not endorsed with the amount of ° 


The’ Hon’ ble Sir Barnes Peeni Kl., Chief demurrage which he claimed to be due, 
Fustice, and the Hon'ble J. P. Norman, | ` The ship being about to proceed to sea 
Fudge. without the defendant having delivered any 


f l of 
Bills of Lading (Refusal of Master of Ship to Bills of Lading to the plaintiffs, ES filed the 
sign, in particular form)—Damages. following plaint :— 


Present ¢ 


“Reference, under section 22, Act XXI. oi “Suit to compel defendant to sign and 
1863, to the High Court by the Recorder Bee to the plaintiffs Bills of Lading in 


e Moulmein, ` l “an usual, legal, and customary form for a 
i | “cargo of 1,170 tons of teak timber ship- 
: Geesen and Co. “ped by the plaintiffs on board the defend- 


“ant’s vessel Zord Clyde in the months of 
e “February and March last. Suit valued at 
J. Littlepage. , “ 3,000 rupees, 


VErSUS 


The refusal Æ a Master of a ship to sign Bills of “ Plaintiffs entered into a Charter Party with 
Lading gtherwWise than with an endorsement as to the | “ the defendant, dated at Rangoon, the 16th 
damage claimed is a wrong that may be fully compen- | « January 1865, whereby they chartered the 
sated dor in damages. “u Ship Lord Clyde for aà. voyage from 


te l Case,—Tue defendant, being the > Master g Moulmein to Bombay with a full and com- 
of fhe Ship Zord Clyde, then at Rangoon, “plete cargo of teak timber. 
executed in his own name a Charter Party of 


that ship with the plaintiff. The Charter | « Party, the plaintiffs Shipped on board the 
Party provided for 35 lay days, and 10 addi- | « said Ship Lord Clyde 1,170 tons of teak 
tional days as demurrage. It also contained | « timber. 


he followi lauses: “ The owners of the |. 

S : = See S See bé ES “ Plaintiffs, in the usual course of business: 

“ ship to have an absolute lien on the cargo S j 

“for all freight, dead ‘freight, and demur- called upon the defendant to sign and 

“rage ;” and “The Charterers to have the | ee SES Se SE E pa for the 

“ privilege of under-letting the whole or ie i 7 : iid Ge timber ` ` 

mr part of the ship, and the Master to ‘sic in an usual, legal, and customary form, but oS 

d E “of Lacing at any rate a SÉ “the defendant has refused, and still refusgs, 

“ required, vgthout prejudice to the Charter EE pape nate 9 

« Party.” e SS i °° 
Ge d oe oo | “make an endorsement thereon as to certain i 
The ship was. laden by the plaintiffs, but | « demurrage which ‘he alleges to be due, | 

disputes arose between themi‘and the defend- | “ and which the plaintiffs deny. Wher = 


ant as to their liability to twelve days’ demur- | “fore plaintiffs bring suit ‘and pray that 
Vol, Ill, 


“That, in pursuance of the said Charter 


78. ae o 
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“summons may issue to the defendant, and | not be sustained, even on the assumption ghat | 
“that he be decreed to sign and deliver} the Master’s refusal to sign Bills of Lading 
“to the plaintiffs Bills of Lading in an) was: wrongful. . 


“usual, legal, and customary form. 
° The question submitted for the decision of 


“Further, as ‘the defendant has, without | the High Court is, whether the plaint, taken 
“ the plaintiffs’ knowledge and consent, clear- 


“ed the said Ship Zord Clyde at the Cus- 
“tom House, and is illegally ‘preparing. to i , Party, as above set forth, discloses facts which, 


“take away the plaintiffs’ cargo out of the | if true, entitle the plaintiffs to a decree to 
“jurisdiction, they pray that an injunction | compel the Master to sign Bilfs of Lading, 


“may issue to the defendant restraining him | Sudgment of the High Court — Assuming 


“from such an act, and that an order be: ‘that the M 
“passed to. the Master Attendant prohibiting at tne: Master wes WONG in refusing to sign 
“the said ship from being taken to sea.’ | Bills” of Lading otherwise than with an en- 

e dorsement as to the demurrage claimed, we 


- The case came on to be heard before the | | think that.the wrong was: one which. might 
Recorder on the 3rd day of May 1865. It | have been fully compensated for in damages. 
appeared to the Recorder that extremely | If the owners had wished it, they might have 
grave inconvenience might arise ‘from delay- | paid the demurrage demanded under protest ; 
ing the departure of ships in order to decide | or if they had accepted Bills of Lading, and 
questions between some of the shippers and | endorsed them under protest, that would not 
the’ Master, as to the form or contents of! have prevented them from bringing an 
Bills of Lading ; that the relief’ claimed wag | action for damages. We are not aware of any 
novel, as he was unable to discover any | 4S¢ in which a Court of Equity has com- 
reported case in which such relief had been pelled a Master to sign Bills of Łading i in a 
granted; that damages would afford a com- particular form, and we concur with the 
plete and adequate remedy ; that it was not a Recorder in thinking that it would. lead to 
case of the class of which a Court of Equity grave inconvenience if suits for such pur- 
would have given performance 7z specie; poses were to be entertained. We, therefpre 
that, though the Indian Courts have the | answer that the plaint, taken in connection 
powers of Courts both of Jaw and equity, | with the Charter Party, does not disclose 
they are (if no express provision be made | | facts Which, if true, entitle the plaintiffs to 
to the contrary) bound to apply equitable | 'a decree to*compel the Master to sign Bills 
remedies only when the facts, if cognizable of Lading. . 


in connection with so much bf the Charter 








by a Court of Equity, would have, in such ' = e 
a Court, warranted the applications of | ! The 21st June 186 
such relief. . Sections 200 and 202 of the ) ' > 
Code of Civil Procedure were cited as giving | : Present : ` 


an extended power to Courts proceeding | The Hon'ble Sir Barnes Peagock, Kt., Chief 
“under that Code. But these seemed fo him ` Justice, and the Hon’ble J. P . Norman, 
only to: ‘define the mode of enforcing the Fudge "ef 

execution ofa decree for specific perform- | Damages—Non-delivery of BEE 


2 Act, (29 Charles IIl., 
° ance-in the cases where it might lawfully be | Moulmein, c. 7), not applicable, to 


made ‘not to extend.the cases in which- such | 
A | Reference to Ge Court by the Recorder 


eg dgcree ought to he made; and lie was of, or Moulmein, undér section 22, Act AKL, 
-. opiniow that the prayer of the plaint ‘could,| Ver 18632 +4 
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stipulated that they would not land specie, but that 
they would deliver it on presentation of Bills of Lading, 
or carry it on at the Consignee’s risk, if delivery were 
not taken: during the steamer’s stay in port; and they 
reserved to themselves the right of carrying on goods, 
which. could not safely be landed within the time stipu- 
lated for stoppage, without being liable ‘to indemnity 
„for delay, &c. The steamer arrived in port (Moulmein) 
date on Saturday evening, and sailed from Moulméin at 
_ daybreak on Monday,” without delivering the specie 
shipped by the plaintiff, who now sues for damages. 
Hecp. that the steamer remained in port as long as 
she was required to do; that the Lord’s-day, Act, 29 
, Charles I, c. 7, was not applicable to Moulmein, but 
that even if it was, it could not prevent: the owners 
from availing themselves of the stipulation. which they 
had made; and that no action for damages was: main- 
thinable agan them: 


"oE " 


H 
r 


the Coringa, a. steam: ship -belonging- to 
the defendants, and bound to Singapore vid 


‘Moulmein and Penang, the sum of 27,000. 


rupees in specie to be delivered to the plaint- 
iffs ‘at. Moulmein; .~The Coringa sailed 
from. Moulmein to Singapore without deli- 
vering’ the specie’ so shipped, and the "plaint: 
iffs sued for damages incurred by the conse- 
quent: delay i in delivery and expense of insur- 
ing’ the specie-an the voyage Geh Singapore 
and back to Moulmein. 


r 


- The Bill of e under which the 
goods were shipped, contained the following 
amongst - other. “conditions: “When owing 
“to bad weather or ‘other causes the goods 
“cannot be die landed at their destination 
“within the time stipulated for stoppage at 
- * auch port in the Company’s Mail Contract 
“ with Government, ‘the Company: resérves to 
“itself the right to’ convey them to the next 
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Cass Tas plaintiffs shipped on board 


Recdr. of. Moulmein, 3 
e i e: 
‘port on the voyage, or to the final pert of 
“call, to be returned thence by one of the 
“Company's steamers having space at the 
“Company’s expense and Merchant’s tisk, 
‘and the Consigneés cannot claim indem- 
“nity for such delay or the consequences 


“thereof,” 
The owners of, a steamer by. their Bill of Lading 


_ “Specie will not be landed by the Com- 
“pany. It can only be delivered on pre- 
“sentation -of Bills of Lading on Board, and 
“will be carried on at Consignee’s risk if 
“delivery is not taken. during the steamer's 


“stay in pert.” 


©The voyage of the Coringa was not made 
in pursuance of the Maii Contract with 
Government, and the terms of that contract 
did not apply to her voyage. No evidence 
was given of that contract or its contents, 
nor was evidence given whether the plaintiff 
was Or ‘was not aware that the Coringa was 
not a contract boat, 


The Recorder was of opinion that the de- 
fendants were bound to permit the Cortiga 
to remain in Moulmein for a reasonable time 
to enable the Consignees to land the specie, 
and directed an issue “whether the steam- 
“boat, in plaint mentioned, remained at 
‘‘Moulmein a reasonable time for the dis- 
“charge of the specie in the plaint men- 
“tioned.” 


Upon the evidence it appeared that the 
Coringa arrived at Moulmein on (e even- 
ing of Saturday, the 31st December 1964, 
too iste to enable the Consignees to take - 
delivery of their specie on that evening 
before night-fall; "and that.she started: from” 
Moulmein at. daybreak on Monday, the znd 
January’ 1865. Evidence was given that 
though the Custom House was closed on ° 
Sunday, arrangement§ had been made br the 
principal Customs Authority in the place tos 
dispense with the forms required by “the 
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Custôms Act, and to periit treasure unac- 
companied by the usual pass to be landed on 
Sunday without incurring any penalty under 
the Customs Act. Evidence was also given 
that Ar ‘is not the custom in Moulmein’ for 
merchants to attend to business on Sunday, 
save when a steam-boat is going away; but 
that, when a. steam-boat is going away from 
Moulmein, it is the practice of merchants 
there to land treasures on Sunday, and that 
steam-boats had been running from Moulmein 
for about eight years.’ The Recorder came 
to the conclusion that a merchant could not 
reasonably be required to take delivery of the 
specie in the Moulmein river between night- 
fall. and daybreak; and that, as a matter of 
law, especially having referred to the provi- 
sions of the Lord’s-day Act, 29 @harles Il., 
c. 7, a Christian merchant in India. cannot 
reasonably be required to exercise the wotk 
of his ordinary calling on Sunday; that, 
therefore, the Corzaga had not remained a 
reasonable time, and that the plaintiffs were 
entitled to recover. 


The Recorder. was also of opinion that espe- 
cially having regard to the abovementioned 
provisions in the Bill of Lading, the plaint- 
iffs were entitled to recover the amount 
paid by them for insurance. 


The Recorder, however, on the application 
of the Advocate for the defendant, respect- 
fully requests the opinion of the Court:— 


1st.—Whether the Coringa was bound to 
remain in Moulmein a reasonable time for the 
delivery of the specie. ' , 


and.—Whether a Christian merchant in 
India can reasonably be required to exercise 
his calling. on Sunday. i 


grd—Whether the amount paid by” the 
piamtifis for insurance can properly be in- 


cluded as part of the damages sustained by 


them ` 7 


Së Judgment of the High Couri—We think 
that this is a very clear case, The Company 
dipulated by their Bill of Lading that 
« specie will not be landed by the Company. 
« It can only be delivered on presentation of 
«phe Bills of Lading of board, and will be 
«carried on at Consignee’s risk, if delivery 
«is*not taken during the steamer’s stay. in 
dr port 
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damages against the defendant, as no action 
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Another condition was as follows: “ When, 
“owing to bad weather or other causes, the 
“goods cannot be s&fely landed at their des- 
“tination within the time stipulated for stop, 
“page at such port in the Company’s Mail , 
“Contract with Government, the Company 
“reserves to itself the right to convey them 
“to the next port on the voyage, or to the 
“final port of call, to be returned thence by 
"one of the Company’s steamers having 
“space at the Company's expense and mer- 
“chant’s risk, and the Consignees cannot 
“claim indemnity for such delay or the con- 
“ sequences thereof.” , , 


Under these circumstances, we think that 
the steamer was at full liberty to proceed, if 
the owner or his agent pleased, on Sunday. 
It did not go, however, on Sunday, but it 
went on Monday morning. The owner of. 
the goods did not send for the goods or land 
them on Sunday.. The Recorder says that 
he could not be required to do so, with re- 
ference to the Act, 29 Charles II., c. 7. It ap- 
pears to us, however, that that statute is not 
applicable at all to Moulmein. But even if it 
was, it could not prevent the owners of the 
ship from availing themselves of the stipula- 
tion which they had made. It was proved 
to have been the ordinary courte of business - 
for’ merchants to land goods at Moulmein on 
Sunday if there was any necessity for such a 
course of proceeding. If the plaintif did 
not choose to do as others were in the habit 
of doing, he .must-bear the consequences. c 


Therefore, to the firs? question, we reply 
that the steamer remained in Moulmein as 
long awshe was required to doso. The owners 
were the judges as to whether they were to 
remain the whole of Sunday or not: We 
think the time during which she remained 
was a reasonaBle time sufficignt to’allow of 
the landing of the specie. -’ 


In reply to the second quesfion, we say 
that it is not-necessary for us to express any 
opinion as to whether a Christian merchant 
can or cannot be compelled‘to work on Sun- 
day. It was optional with him to do so or 
not, subject to his having the specie carried 
on if he did not think fit to dô so, 


To the Aird question, we reply that, in 
aur opinion, tht plaintiff cannot recover any 


was maintainable against him. 
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The 24th April 1865. 
. Present: 


The Hon’ble H V. Bayley and J. B. Phear, 
a . Judges, 


Minors (lawful children of European British 
subjects) — Custody ot — Jurisdiction (of Re- 
corder)—Act IX. of 1861 applicable to Pegu. 


Reference to the High Court by the Recorder 
of Rangoon. 


in re W.H Hutton and his wife. 


Act IX. of 1861 applies to Pegu, and also to minors, the 
aal children of 

Recorders appointed under Act XXI. of 1863 possess all the 
jurisdiction relative to minors referred to in section 1, Act 
IX, of 1861, or intended. to be given by that Act. 


‘Case.—In this case a suit has been insti- 
- tuted by William Henry Hutton, and Emelia, 
his wife, seeking to recover the custody of 


Lillian Marie Guthrie, an infant aged 13- 


years. 


ke 
` The said jnfant is the natural and lawful 
daughtêr of the female plaintiff by her 


former husband, John William Guthrie. Both - 


the father and mother of the infant were 
Europeans and British natural-born sub- 
jects. The defendant alleges that the 
custody of the child was committed to her 
~ by the female plaintiff with the consent of 
her former husband. 


The Recorder of. Rangoon is of opinion 
that, under:Act IX. of 1861, he Ras jurisdic- 
tion to determine all questions respecting 


uropean natural-born British subjects. | ° 


| the future custody of ‘the minor, but the 


advocates for both plaintiffs and defendant 
having stated that. the question of jurisdic- 
tion is one of great general importance, and 
having requested the said Recorder to 
submit a statement of the case for the 


| decision of the High Court of Judicature 


at Fort William in Bengal, the said Recorder 
respectfully submits the above case for 
the decision of the High Court, and requests 
the decision of the said Court. 

first.—Whether the said Act IX. of r86r 
applies to the Province of Pegu. 

Second.—Whether the same Act applies 
toeminors, the lawful children of European 
natural-born British subjects. 
Third.—Whether the Recorders appoint- 
ed‘under Act XXI. of 1863 have any and 
what jurisdiction with respect to the custody 
of such minors. 

Judgment of the High Court,—On read- 
ing a case No. 31 of 1865, stated for our 
opinion by the Recorder of Rangoon, no 
advocate having appeared before us on either 
side, we certify our opinion that Act IX. of 
1861 applies to the Province of Pegu, and 
also applies to minors, the lawful children 
of European natural-born British subjects. 
And we further certify our opinion that 
Recorders appointed under Act XXI. of 
1863 constitute within their respective 
districts the principal Civil Court of ori- 
ginal jurisdiction which. is mentioned in 
section 1 of Act IX. of 1861, and possess 
all the jurisdiction relative to minors which 
is contemplated and referred to in that 
section or intended to be given by that 
Act. 


IN*THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


e — The 29th March 1865, | anda consin jointly, and partly by one Pe- 
tumber Mozumdar. All these have since, 

by descent or sub-purchasé, become vested 

. ; . in the appeliant.. The remaining two-six- 
‘Lord Kingsdown, Lord Fustice Knight Gees are stated to have been acquireds in 
Bruce, Lord Justice Turner, Sir L. Peel, 1030; Dy private purchase from a Mr. John 


and Sir Y. W. Colvile. n and others, in whom they were then 


+ 


EN 
_ Present: 


~~ 


Suit for enhancement—Plea of Mokurruree 
Title—Production of documents in the Conrts ! 
of India (attended with danger)—Title-deeds | of 

` of dependent Talookdars. | 


To enforce his claim to enhance the rents 
the -five talooks:: it was necessary for the 
| appellant to institute five separate suits. 
. |The amount involved in each of them was 
2 On Appeal from the Sudder Dewanny Adaw- | below, whilst the aggregate amount involved 


lui at Caicuita. 


. Baboo Gopal Lall Tagore, 


Versus 


“~ 


_ Tilluck Chunder Rai and others, ; 


The objection, that the documents relied on by the 
defendants in support of their mokurruree title contain 
no expressions importing the hereditary character of 
the alleged tenures, was held to be one not open to the 
p'aintiff in a suit for enhancement, where the pleadings 
admit the existence of the tenure} and the lawful occu- 
` pation of the defegdant, and the only question is whe- 
ther the tenures are held at a variable or at a fixed and 
invariablegrent. 
plaintiff, it was held that it could not prevail against 
the evidence which the record afforded that, for up- 
wards df a century, the talooks in question had been 
treated as ‘hereditary, and as such had descended from 
., father to son, and been the subject of purchase. 


The production of documents in the Courts of India 
is subject to risk; and of. all men, the dependent ta- 
lookdar has the greatest reason to be careful of his 
title-deeds, since, whatever may have been the recog- 
nition of his title by his existing zemindar, he r@ay, at 
some future time, have to establish that title by the 
strictest proof against one coming-in by purchase at a 
sale for arrears of revenue. 


4 ' ; 


r . e 7 
THE questiof on this appeal, which has 


been heard ex parte, is upon the alleged right 
of the appellant, as zemindar of Tuppah 
Nazirpore, inthe zillah of Backergunge, and 
Province of Bengal, to re-assess and increase 
the rents payable in respect of certain lands 
forming part of h8 zemindary, which formerly 
constituted one, byt were afterwards divided 
into five depengent talooks. 

The appellant derives his tithe to the 
Jarger part of his zemindary-from a sale for 
atrears of Government revenwe, which took 
placein 1819. Fourteen-sixteenths were thus 


purchased, partly by the appellant’s father’ 


Even if the objection were open to the | 


in the five exceeded, the sum for which an 
appeal to Her Majesty in Council lies as of 


| right, Theeorder of the 22nd of February 


1860, giving special leave to appeal, provided 
that, in case -the parties in India should 
consent that the order to be made by Her 
Majesty in one suit should govern the others, 
there should be an appeal in one suit only. 
This consent has, unfortunately, not been 
given; the proceedings in all the suits have 
been ‘sent home, and are now before their 
Lordships. The argument of the learned 
Counsel for the appellant embraced all the 
suits, and this- judgment must be taken to 
be given in each of them, 


- 


The five suits were commenced in Sep- 
tember 1855. Each was founded on the 
alleged ‘right of the zemindar claiming, in 
part at least, as purchaser at a-sale for 
arrears of Government revenue, to enhance 
the rents of a talook described as sashhist 
zimma, or a sub-tenure, held upon payment 
of a rent variable according to the current 
rates of the district. 


The title set: up by the respondents is to 
this effect: They allege that, as early as 
1704 A. D. (being the year it of the 
Bengal era), one Mookondo Ram Chucker- 
butty took in the name of his son Ram 
Chuckerbutty an amildaree pottah of the 
lands in question ip the Dee suits from Syed 
Shumsuddeen Mahomed, the then zemjndar,. 
and held them as one talook; that, on his 
death, his three sons, the said Ram Chuck. ° 
erbutty, Gungadhur Shedhanto, and Go- 
peenath Chuckerbutty, held the talook in 
thirds, making a separation by guess of ` 
part of the land, but holding the other part 
jointly; and that in 1755 a, D. :(or „1102 


lB.) they made a settlement, witnessef by 
e © pa 


“Privy 
WW 
theeseal of Syed Imamaoddeen Mahomed, 
the descendant of Shumsuddeen, whereby 
the’ rent of the waste lands being’ postponed 
for future arrangement, they undertook to 
pay, for the remaining and productive land 
a joint jumma of. 1,901 rupees. They fur- 
ther allege that afterwards a complete sepa- 
ration between the brothers took place; 
that Gungadhur took his share of the lands 
held jointly, as well as those cultivated by 
him separately, and formed thereout a sepa- 
rate talook called Sheeb-Kant (a name com- 
pounded of the first syllables of the names 
of his two sons); that Gopeenath made in 
the same way a separate talook out of his 
share, which he named “ Lukhee Kant,” 
after one of his sons; that the remaining 
share continued as a third talook in the pos- 
session -of Ram Chuckerbutty, or of his 
two sons, Beeshtedeb and Gobind Prosad; 
and that this division was sanctioned -by the 
zemindar, and the consequent mutation of 
names effected on the 26th of Bysack 1164 
(a. D. 1757), by a writing, under the seal of 
-Syed Imamooddeen, which provided that the 
jamma or rent-should be assessed according 
to the quantity of land held by each person 
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as ascertained by subsequent measurement.. 


They state, however, that, before this mea- 

- surement took place, Ram Chuckerbutty’s 
share was sub-divided between his two sons 
Beeshtodeb and Gobind Prosad, and a fur- 
ther mutation of names effected in 1762; 
one of these sub-divisions becoming talook 
Ram Lukhun, the other Beeshtodeb. They 
further alleze that, after this, the contem- 
plated measurement and survey took place ; 
that the talook of Sheeb-Kant Chuckerbutty 
was then assessed. at a fixed mokurruree 
jumma of 691 rupees 9 annas and 2 cow- 
ties; that the talook Lukhee Kant Chuc- 
berbutty was assessed at a like jamma of 643 
rupees 15 annas and 13 gundahs; that 
talook Ram Lukhun Chuckerbutty was in 
like manner assessed at 335 rupees 6 annas 
and g gundahs ; and that of Beeshtodeb, ‘exist- 
ifg under the name of Ram Chuckerbutty, at 
337 rupees 6 gundahs; and that accordingly 
op the 14th Joistee 1174 (being some time 
in the year 1767) separate dundodusis, or 
settfement-papers, under the seal and signa- 
ture of the zemindar Syed Imamooddeen 

e Mahomed, were granted to the holders of 
each talook, and contained these words: 
nm The above amount of jumma being’ paid in 

‘ * current coin yéar by year, no increase shall 
“be made to it, nor shall you give any.” 


eThus far the title of the defendants in 


of the Appendix. 


% 
LU 


Council, [Vole lil. 
: E Ree AC ee me ere 
The subject of the first suit is the’ falook 
Sheeb-Kant “Chuckerbutty; that of the 
second, Ram-Lukhua Chuckerbutty ; that of 
the third, Lukhee-Kant ‘Chuckerbutty; that 
of the fourth, Radha- Madhub Chuckerbutty ; 
and that of the fifth, Ramchunder Chuc- 
kerbutty ; the two last-named talooks having, 


~ 
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after the death of Beeshtodeb, been formed ` 


out of his talook on a partition and division 


between his two sons, Radha Kristo and ` 


Radha, Madhub, in or some time-before A. D. 
1807. The -defendants in the several suits 
derive their title from the talookdars with 
whom the settlements of 1767 were made, 
some by descent, others by purchase; but 
it is not necessary for the determination of 
the present appeal to state these devolutions 
of title in detail. 

From what has been said it is obvious 
that the principal question in each suit was 
whether the talook, that was the subject of 
it, had been held from a period considerably 
anterior to the Decennial Settlement at a fix- 
ed or mokurruree jumma, or was held on a 
rent variable, and therefore subject to en- 
hancement. l 

The other tiaterial issues in each suit 
were :— 

rst, Whether the claim of the plaintiff 
was barred by the Regulation of Limitation ; 
and, l 

zndly. Whether the notice, “reqaired by 
law as a preliminary to a suit for enhance- 
ment of rent, had been duly served. 

The five suits were heard together by the 


Principal Sudder Ameen of Zillah Bäcker < 


gunge on the zoth of January 1858. His 
decision, which is at page. 188 of the Ap- 
pendix, was in favour of the appellant on 
all paints. The defendants in each ‘suit ap- 
pealed to the Zillah Judge (Mr. Kemp), 
who, on the 17th of July 1858, reversed 
the decision of the Principal Sudder Ameen, 
and decided én favour of the defendants. 
His judgment, which.is at page 215 of the 
record; proceeded: on the ground. that the 
defendants had established by evidence that 
each talook had paid a fixed. ahd invariable 
rent for more than twelve years anterior to 
the Perpetual Settlement, and was conse- 
quently not liable to furthef assessment. 

-The appellant then carrjed the five causes 
to the Sudder Dewanny Adaydlut on special 
appeal, upon the grounds st&ted at page 218 


These seemed to have resolved themselves 
into the objgction: -zs/, that the Judge, 
having determined -that the suits were 


ech" of the five suits is common to all. | barred by the Regulation of Limitation, 


o d 
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was in error in afterwards going into the me- 
kd ? 

rits of them ; and, andly, that he was in error} 

in holding that a suit foreenhancement of rent 

must be brought within twelve years from 

the date at which the plaintiff’s title accrued. 


The judgment of the Sudder Court, which 
is at page’ 222 of the Appendix, dismissed 
the special appeal on the ground that the 
Judge had, in fact, decided the suits, not on 
the question of limitation, but upon their 
merits, and thgt his decision, being one of 
questions of fact,‘could not. be reviewed by 
that Court on special appeal. ` l 


Their Lordships, in dealing with the pre- 
sent appeal, will assume that the appellant’s 
claim is not barred by lapse of time, and that 
he has duly served the notices required by 
‘law, These points appear to have been de- 
cided below in his favour, and their Lordships 
See no ground to doubt the correctness of that 
dectsion. They propose, then, to confine their 
attention to the question whether it was suffi- 
ciently proved in the Courts below that the 
present talook had been held at a fixed and ! 
invariable rent for more than twelve years an- | 
tecedent to the Perpetual Settlement; it be- 
ing admitted that, as the law :tood in 1358, 
the burthen of proving this lay on the defend- 
ants. 


The principal documents, on which the de- 
fendant? rely in support of their title are the 
settlement of the 21st of Srabun 1162, at 
D 177 5 the Kharijee Likhons, or “ mutation 
papers,’ of the 16th and 26th of Bysack 
1164, at pp. 51 and 125; the similar docu- 
ment of the 13th Joistee 1169, at p. 97; the 
four Bundobusts, or settlements-of the 11th 
and Cath Joistee 1174, at pp. 64, 96, 125, 
and 179; the Furud of 1198, at p. 48; the 
petition of 1810, at p. 58; the Dakhilas or 
réceipts for rent, at pp. 65 to 68; those at 
pp. 96 to 195; those at pp 126 to 132; those 
at pp. 150 to 458; and thos at pp. 177 to 
185 of the Appendix. The “ mutation paper ” 
of Choitro 1214, at p. 149, bears only on the 
partition in 4807,-between the sons of Deech. 
todeb, and-the titles of the defend ants in the 
4th and sth suits, 


What then is the effect of the documents, 
if taken as genuine? The first. establishes 
the existence,of the dependent talook Ram 
Chuckerbutty {ifthe year 17 55; the two next 
prove the division of that, talook into three 
in the year 17:7, and the further sub division 
of one of these into two in 763. But all 
these. fail to show that these talooks were 
held at a fixed and invariable rent. 
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is at least consistent with the CEET aia 
the rent of the parent Glock might vary with 
the. amount of land brought under cultivatton ; 
the others inport that the rent of each of the 
four derivative talooks was not to be settled 
until after survey and measurement. O8 the 
other hand, the four bundobusts or settlement 
papers of 1174; if.genuine, prove that in 1767 
A. D: the rent of each of the four talooks be- 
came fixed and invariable; and the dakhilas 
support the contention of the defendants that 
they and their predecessors had ever since 
continued to hold their lands at these rents. 


The furud shows that in 1792, and the peti- 


tion shows that in 1810, the zemindar for the 
time being recognized the bundobusts of 1174, 
and admitted the title of the defendants. 
Unless, thegefore, this evidence can be suc- 
cessfully impeached, it seems fully to warrant 
the conclusion of the Zillah Judge that the 
defendants had relieved themselves of the 
heavy burthen which the law cast upon them, 
and established the immunity of their lands 
from further assessment. 


Before, however, considering the objections 
taken to the genuineness or credibility of the 
defendant’s evidence, their Lordships desire 
to notice the objection taken by the Attorney- 
General; to the effect that these documents, 
if genuine, contain no “words of inheritance ” 
(to use the English phrase), 2. e, no expres- 
sions importing the hereditary character of 
the alleged tenures. Their Lordships con- 
ceive that this objection, which does not ap- 
pear to have been taken in the Courts below, 
is not open to the appellant in these suits, 
He is not suing for the recovery of the lands, 
or to disturb “the possession of the defend- 
ants, in which case he might have been suc- 
‘cessively met, and no doubt would hive been 
met, by a plea of the Regulation of Limita- 
tion. His suits are for the enhancement of 
rent. The pleadings consequently admit the 
existence of the tenures, and tne lawful oc- 
cupation of the defendanis. The only ques- 


| tion between the parties is, whether thetta- 


looks gre tashkis or mukurruree, 7. €., Whether 
(ber are held at a variable or at a fixed and 
invariable rent. Moreover, if the objection 
were open to the Appellant, it could htrdly ° 
prevail against the evidence which the*% Secad 

affords that, for upwards of a century, these 
talooks have been treated as hereditary, and; 

as such, have both descended from fatner ‘to 
son, and been the subject of purchase, It? 
may further be observed that in the mutation — 
papers. of 1807, at p. 14y, toe talookse of 
Beeshtodeb are expressly termed “heredigary?’ | 
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"What then are the objections to the proof 





- offered by the defendants? The-first, and not 


thefeast formidable, is that based upon the fact 
established, if not admitted, that Syed Im- 
amooddeen died "oz B., or 1785 A D. 
Thi$ applies directly only to the furud, and 
to some of the dakhilas. It affects the more 
materia] documents (the bundobusts of 1174) 
in so far only as it tends to deprive them of 
the important corroboration which they de- 
rive from the furud, if genuine, and to throw 
suspicion generally on the defendant’s case. - 


It is clear that the furud “bearing the seal 
and “ Sri ” signature of Imamooddeen has not 
been concocted recently, or for the purposes 
of these suits. 


That it existed in 1806, and was filed with 
other documents in the suit before Mr. Win- 
den (the proceedings in which are at p. 4@of 
the Appendix) is shown beyond reasonable 
doubt. It is very unlikely that it should 
have been fabricated for production in that 
suit: which was one between the talookdars 
and their sub-tenants. On the other hand, it 
appears that the Perpetual Settlement of this 
zemindary, the most important transaction in 
its history, was concluded several years after 
Imamooddeen’s death in his name, though 
possibly without the use of his seal. This 
was six years later than the date of the furud. 


There is abundant evidence of the appearance. 


"of his seal and of his “Sri” signature upon 


other zemindary documents purporiing to 
bear a date later than that of his death. 
If such documents have been rejected in some 


‘ eases, they have been admitted and acted 


upon in others. Weighing the evidence on 
both sides, their Lordships are not disposed to 
dissent’ from the. conclusion of Mr. Kemp, 
that the date of Imamooddeen’s death is not 
a fatal objection to the genuineness of the 
furud, and the dakhilas impeached on the 
same ground; but that all may, nevertheless, 
be taken to have come from the sherista or 
office of the zemindar. 


Tti is then objected, as a suspicious circum. 


_ stance, that, though the furtid was produced 


in 1806, the bundobusts or settlements of 
1174, to which it refers, were not then pro- 
diced: The answer to this is that their pio 
„uction was not necessary :for the purposes of 
that suit. Documents are not produced in 
the*Courts of India without some risk; and 
Of all-men the dependent talookdar has the 
greatest reason to bt careful of his title-deeds, 
singe, whatever may have been the recogni- 
_ tion gf his title by n existing EE he 
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may, at some future time, have to est&blis! 
that title be the strictest proof against” on® 
coming in by purchase al a sale for arrears of 
revenue: 


Another objection taken to the genuine- 
ness of the bundobusts of 1174 B. is that no 
mention of them is made in'the copy of the 
Quinquennial Paper for 1227 B., correspond- 
ing with a. D. 1820, which is set forth at 
page zo of the Appendix. That there is 
some foundation for this objeetion their Lord- 
ships do not deny, But the document at | 
page 20 is not very well authenticated. d 
Little, if any, weight seems to have beent 
attached to it even by the Principal Sudder 
Ameen, whose judgment was in favour of the 
appellant. The inference founded on the 
omission to mention certain. papers is not 
conclusive against their existence; and, in- 
deed, there is in the Jast column of this Quin- 
quennial Return a general reference to papers 
other than those mentioned in the preceding 
column. Whatever may be the force of this 
inference, it seems too slight to out-weigh the 
corroborative proof of the existence of the 
bundobusts long before 1820, which is afford- 
ed by the furud, and by the zemindar’ 8 peti- 
tion at p- 58 of the Appendix. 


The evidence that has been iven on either 


‘side to prove or to disprove that the enjoy- 


ment of the talook has been consistent with 
the hypothesis that the-tenure swere mokurru- 
ree, remains to- be’ considered. The earlier 
dakhilas produced (the objection to such of. 
them as are subsequent in date to the death 
of Imamooddeen having already been disposed 
of) prove that for upwards of twelve years, 
prior and up to the Perpetual Setilement, the 
talooks were held and enjoyed at the fixed 
tent specifitd in the several bundobusts. -.So 
far, then, the defendants have given the proof 
which’ the Rgagulations require from them. 
But then itis objected that juntma-wasil-bakee 
papers produced by the appellant show that 
at a subsequent period the rents were vari- 
able. These papers are at pp. go to 95, and 
pp. 122 to 125 of the Appendix." They are 
for various years between the year 1203 and.. 
1216, and purport to show fie collections in 
these years made either by, the Receiver ap- 
pointed by the Court of Wards during the 
minority of the zemindar,*or by a lessee 
named Mozoomdar. They do not mention 
the talook Sheeb Kant Cauckerbuity, which ` 
is the subject of the first suit; and the title 


of the defendanis in that suit is, therefore, 


unaffected by them. It is perhaps for that 


l g6 2.) : Prp 


reason that so little notice of them is taken ' 
On the, 


by Mr. Kemp in his judgment. 
other hand, if genuines they do show that 
during these years rents higher fhan those 
which the defendants contend to be fixed or 
invariable were demanded and realized in 
respect of the ‘other talooks, and ‘that those 
rents were to some degree variablein amount 
But all these accounts appear to be of a date 
eatlier than 1810, 
from the zemindar’s petition at p. 5%, the 
, talookdars remfpnstrated against cerlain ex- 
actions to which they had been subjected, 
asserted the title which their successors now 
assert, and obtained a recognition of it from 
the then zemindar. 
that since that time the rent paid in respect 
of any of thé talooks has varied; and ‘it is 
shown that for fourteen years after be had 
full notice in the proceeding before Mr. 
Knott, at p. 50 of the Appendix, that the 
defendant relied on the alleged settlement 
of 1174, the appellant continued to receive 


De rents so fixed without seeking to enhance |. 


them. The conclusion, therefore, to which 
their Lordships would come upon the evi- 
dence is that, between 1768 and the date of 
Perpetual Settlement, the enjoyment of these 
talooks was consistent with the bundobusts 
of 1174; ria has been equally so since 
1810; and that,-if higher and varying 
rents were exacted in respect of any of the 
talooks during the period covered by the 
Jumm4-wasil-bakee papers, such exaction 
was wrongful, and was remedied in 1810, 
' when the recognition of the zemindar re- 
mittéd the talookdars to their original rights. 
This argument assumes the genuineness 
of the jumma-wasil-bakee papers as to. which 
there may be some doubt. They arg cer- 
tainly inconsistent with the dakhilas for those 
years produced by the defendants.” 


On the whole, their Lordships, though 
labouring under the disadvafftage of having 
heard only the able, but at the same time 
candid, argument for the appellant, have failed 
to find any gufficient grounds for disturbing 
the judgment of the Court below upon a pure 
issue of fact. The order, therefore, which 
they must humbly recommend Her Majesty 
to make, is that this appeal be dismissed. 
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In that year, it appears | 


There is no evidence |! 
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The 29th March 1865. e ! 


Present at the hearing of the first Appea? on + 
the 23rd, "24th, and 26th March 1863: 


Lord Kingsdown, Sir J. T, Coleridge, Sif E. 
Ryan, Sir L. Peel, and Sir J. W. Colvile. 


| Present ai the hearing of ihe second Appeal 
on the rst and and March 1865: 


Lord Kingsdown, Lord Justice Knight 
Bruce, Lord Justice Turner, Sir L. Peel. 
and Sir J. W. Colvile. 


Liniitation—Purchaser at sale for ‘arrears of 
Revenue—Shikmee Talookdars—Onus pro- 
bandi—Registration—Evidence. 


On Appeal From the Sudder Dewanny Adarv- 


ý luf at Calcutta. 


` 


Wise and others 
VEYSUS 


_ Bhoobun Moyee Debia and another. 


A purchased in 1833 a zemindary ata sale for arrears 
of revenue under Regulation XI, of 1822, and was put 
into possession of the property. Within the zemindary 
were certain mouzahs claimed by B and C as mokur- 
ruree-holders of a shikmee talook created by the former 
‘zernindar before the Decennial Settlement. Possession 
of the zemindary was ordered to be delivered to 4, and 
his agent was put Into possession of the mouzahs as 
part of the zemindary. After much litigation B and C 
were restored to possession of the mouzahs in 1840 and 
1641. 


Toa suit by A for the recovery of the lands, B and 
C pleaded limitation, calculating the period from the 
time of purchase in 1833. Heup that.th¢ period of 
limitation must be computed from the time when the 
possession was taken from the purchaser in 1840 and 
1841, and not from 1833. 


[ands situate within a zemindary must, prim facie, 
be considered as part of the zemindary ; and it is for 
those who insist on the separation of lands from the 
general lands of the zemindary and on their settlement 


.! as a shikmee talook, to establish their title. 


| When a long series of documents is produced, show- 
ing a reasonable origin of title, nearly a century ago, 
a regular deduction of that title, and a possession con- 
sistené with it, confirmed by the all-important fact of 
such possession existing at the time of the commence- 
ment of the claimant's title by purchase, the evidefice 
of intrigsic improbability shouid be very strong indeed ¢ 
which is to counterbalance the weight of such testimony. 


The registration of a talook, or of the sunnuds creat- 
ing it, is not absolutely,necessgry to prove the creation 
of the talook before the Decennial Settlement.” The 
omission of any mention of such a talook in the Decén* 
nial or Quinquennial Settlement, and the inclusion of 
the lands in the Decennial Settlement as part of the? 
zemindary for which the jumma ts assessed, was held 
not to afford a strong influence against the evidente of 
the talook being only a shikmee talook paying rent to . 
the zemindar ; the talookd&rs yere not required to men." 
tion it, nor was it necessary for the zemindar to do so. 


Discussion of the evidence requisite to establishethe 
existence of an old shikmee talook. oe. 
a 
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fnethe month of December i833, a zemin- | the rest early in 1841, as appears by cegain 


dary, called T'uppah Cooreekhuy, in the Col- 
lect8rate of zilab: Mymensing, was put up 
for sale by public auction, to’satisfy arrears 


of Government revenue under Regulation 
"XI. OE 1822. | , 


It was purchased by or on behalf of Bho- 
bany Achargee Chowdry, and it is not dis- 
puted that the purchaser acquired whatever 
rights in the zemindary belonged to the ze- 
mindar at the time of the Decennial or Per- 
petual. Settlement. He was entitled to the. 
immediate possession of such lands as at the 
time of the sale were in possession of the 
zemindar, and he had a right, under the Re- 
venue Sale Law, to set aside by suit all sub- 
tenures created since the Decennial Settle- 
ment by the zemindar,* or any of his ances- 
tors. 


eS. 

Within the zemindary were certain mouzahs 
which, or portions of-which, are the subject 
- of the two suits now in appeal, These suits 
relate tq different parts of the same property, 
are between the same parties, depend on the 
same evidence, and are substantially one suit: 


The mouzahs in question were alleged by 
persons now represented by the appellants to 
form a shikmee talock created before the De- 
cennial Settlement, held of the zemindar by 
mokurruree tenure, 2. e, at a fixed rent not 
liable to alteration. 


The purchaser, on the other hand, whose in- 
terests are now represented by the respondents, 
insisted that these mouzahs were part of the 
zemindary, and were held khas by the zemin- 
dar at the time of the sale, and that the pur- 
chaser, therefore, became entitled to them. 
Possession of the zemindary was ordered to 
be delivered to the purchaser, and his agent 
was put into possession of the lands in ques- 
tion as part of the zemindary. His possession, 
however, was disputed on the grounds already 
stated by the persons claiming as talookdars, 
who insisted that they were in possessien of 
the lands in that character at the time of the 
sale. After much litigation, the Sudder Court 
was of opinion that the talookdars had been 
in possession at the period in question, and 
ordered the possesston to be restored to them, 
tife purchaser being left to institute a regular 

„suit to set aside such possession. _ l 
_ Under this order the persons claiming as 
taldokdars were put into possession of part of 
the land in dispute in December 18 40, and of 
eo D a 
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dakhulnamahs in evidence in this case. 


This decision left the right undetermined, 
and settled” only the question of possession, 
and it became necessary for-the purchaser of 
the zemindary, if he meant to institute any 


| suit for the recovery of the lauds, to institute 


it within twelve years from the time. But 
about this time, that is, in the year 1840 or 
1841, Chowdry, the purchaser, died, leaving 
a widow, and the widow andethe mother of 
Chowdry became his representatives. The 
widow, as she alleges, under a will made by 
her busband, had power to adopt, and adopt- 
ed a son, and neither the validity of the 
will nor the fact of adoption is in controversy 
in this case. She instituted a suitin 1853 


for the recovery of this property; which- fail-- 


ed - upon merely technical. grounds for want of 
sufficient stamp on the proceedings, or for 
some such reason, In 1855 the first suit mow 
under appeal was commenced. As regards 
any bar arising from the Statute of Limita- 
tions, this suit must be treated as if it had 
begun in 1853. | 

The appellants, in their pleadings, insist 
that the period froni which respondents’ ob- 
ligation to sue commenced is to be calculated 
from the time of the purchasegjn 1833, and 
they, therefore, insist on the Regulation for 
the limitation of actions in bar of the®present 
claim ; but they do not, by these pleadings, 
insist on such bar if the period is to bê cal- 
culated from the time when the possession was 
taken from the purchaser in 1840 and 1841 ; 
and we are clearly of opinion that this if the 
period from which the time must be comput- 
ed. The death of the purchaser and the 
minoréty. of the heir would clearly take the 
case in that view out of the Statute of Limi- 
tations. The rights of the parties, therefore, 
must be decided on the merits. 


The real question, which e one of some 
difficulty, is whether the lands in question 
were constituted a talook previously to the 
Decennial Settlement in 1790-91» by the then 
zemindar, as alleged by the appéllants ; or 
whether they were at that time held khas by 
the zemindar as partof bw zemindary, as 
alleged by the respondents. i 


The title set up by the app@Hants is this: 


i they allege that the lands in question were 


granted by Ghous Khan, the then zemindar, 
by two sunnuds, one dated in 1779, and the 
‘other dated in #784, at a fixed rent, to his sis- 
ter Amina Bebee as talookdar, in mudud- 
mash, or for her maintenance at a fixed rent. 
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If hese documents be genuine, there seems 
to be no ‘reasonable doubt about the appel- 
lant’s right. d l 

The Judge in the Zillah Court,was of opi- 
nion that they are genuine, and he therefore 
dismissed the’ respondent’s suit. 

The Sudder Court on appeal was of a 
different opinion, and made a decree in favour 
of the respondents, 


The first, of these suits was heard before us. 


on appeal in February 1863. It appeared that 
the.second st was coming on for hearing, 
and we were-of opinion that it might be ma- 
terial to see some of the original documents, 
and also to consider other evidence not at 
that time before us, and we, therefore, direct- 
ed that the decision on the first suit should be 
delayed till the second had been heard, and 
‘that the sunnuds relied on by the appellants 
should be sent over to this country. 

Some additional evidence has been printed, 
anf the papers purporting to be the’ original 
sunnuds have been sent over, and the ques- 
tion now to be determined is whether, upon 
the whole, the appellants have sufficiently 
established their case. 


It is not disputed by the appellants that 
these lands, being situate within the zeminda- 
ry purchased by the respondents, are prima 


| facie to be eonsidered as part of the zemin- ` 


dary, and it is for them, the appellants, who 
insist $n the separation of these Jands from 
the general lands of the zemindary, and cn 
their settlement as a shikmee talook, to es- 
tablish their title. i 

To prove their case, they produce papers 
.» purporting to be the two sunnuds to which we 

_ have already referred 

Nothing has been pointed out to us in the 
appeatance of these papers throwifig any 
suspicion upon them, nor have we been able 
to discover anything which does so. 

We have three deeds ofẹsale, by Amina 
Bebee, and persons purchasing from her, 
professing to convey different portions of the 
lands as parts of a talook. One of these 
deeds is dated ia 1808, and another in 1821. 

There are produced two other sunnuds, one 
purporting to be dated in 1812, by Asheena 
Beebee, the the zemindar, to Aymun Beebee 
(a purchaser from Amina), and another in 
1815 by. Ibsghim Khan, the then zemindar; 
to Khosh Khitddum, a purchaser of a part 
of this talook from Aymun Beebee. These 
sunnuds purport to recognize and confirm the 
title of the purchasers. A 

In proof that Amina Beebee had possession 
of these lands as a talook, in conformity with 
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the sunnuds granted, we have chiffaths or . 
measurement papers, signed by Ameens em- 
ployed on behalf of the zemindar, to measure 
the lands of the zemindary in the years 1787, 
1788, 1789, 1790, 1791, and 1792. These 
chittahs describe the lands,as the talook of 
Amina Beebee. 

We have further the detailed accounts of 
the agent in receipt of the rents of these 
lands in the year 1790, describing them as 
the talook of Amina Beebee. 

There are other measurement papers or 
chittahs affording the same evidence in the 


years 1807 and 1816. 


There are then produced dakhilas or re- 

ceipts for rent on behalf of the zemindar for 
the talook of Amina Beebee in the years 
1780, 180%, 1817, 1820, and 1828, 
Several other documents are in evidence 
showing, if. they be genuine, the same fact 
that, at an early date and before the Decen- 
nial Settlement, a shikmee talook had been 
constituted in favour of Amina Beebee at a 
mokurruree jumma; and that the lands in- 
cluded in it were held by her, or persons 
claiming under her, up to the time or nearly 
up to the time‘of the sale of the zemindary 
in 1832, 

It was established by the order of the 
Court, restoring the appeilants to the lands in 
the year 1840, that they were in possession of 
them at the time of the sale: for the order 
was made entirely upon that ground, and de- 
cided nothing as to the title, 


Against this great body of evidence there 
is really nothing which can be called evidence 
on the part of the respondents; but they al- 
lege, and undertake to shew, that all the do- 
cuments relied on by the appellants are for- 
geries. 

A long experience in Indian Appeals has, 
no doubt, satisfied us that the presumption in 
favour of the genuineness of documents offer- 
ed in evidence in -that country is very weak; 
but still it must not be held that the presump- 
tion is in favour of forgery; and when a bas 
series of documents is produced, showing a 
reasonable origin of title hearly a century ago 
a regular deduction of that title, and a pos- 
session consistent with “it confirmed By the 


| all-important fact of such possession existing 


at the time of the commencement. of the re- 
spondents’ title by purchase in 1833, the evi- | 
dence of intrinsic improbability should be 
very strong indeed,ewhich is to courterbal: 
ance the weight of such‘testimony, mn 
Still, circumstances may be sufficiently 
strong for this purpose, and they have beere 
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„held to be so in this case br (e Judges of | and that none of (hem baue, in fact, bgen 
the Gudder, ` registered. 


E Wê will remark upon the principal of these |. No Regulations nave been pointed out to 
circumstance; but it is material to consider ` us by which¢he fegistration of these sunnuds 
them with reference to the case set up by the | or of this talook (created, if at all, before the 
respondents. co -> ‘Decennial Settlement) was made necessary ; 

The case set up by him is shortly and ac- | and though the observations of the Judges of 
curately stated in the judgment of the Sud-j; the Sudder, “that the deeds want the authen- 
der Court in these terms :— E tication which registration would have afford- 

The general allegation of the plaintiff is! ed,” and “that the talook wants the corrobo- 
that Ibrahim Khan, the proprietor of the ze- | ration which registration and Ve mention in 
mindary, up to the time of the revenue sale, the Quinquennial Papers would have afforded,” 
fraudulently. set up this talook for his own|be perfectly well founded and entitled to 
benefit, for which purpose he has found it con- | Weight, it must be considered whether, with- 
venient to use the names of his- relations and | out this evidence, the proof be not sufficient.” 
connections; Aymun Beebee (one "of the 
alleged purchasers from -Amina) being his 
wife, and Amina Beebee, the profesged talook- 
dar of the sunnidsof 1186 (1779) and 1191 
(1784), being his aunt and the sister of the 
then zemindar Ghous Khan.” ne 

If this case be true, no doubt the sunnuds 
purporting to create this talook half a Cen- (Lesen produced i 8 
tury’ before the sale, and the various docu- E OE SORRE y 
ments long before the sale referring to it, First, it is said that a litigation went on 
must be forgeries. Op (be other hand, if from the time of the sale in 1833 up to the 


these documents be genuine, then the respond- | year 1840 with respect to the possession of 
ents’ case must be untrue. < these lands, and'that in the course of that 


suit no allusion was made to these documents. 
But the answar given to this objection much 
diminishes its force, ofz, that the question 
then before the Court was not ong Bf title 
but of possession, and that it was only 
on the question of title, as to which the 
„Court had no power in that suit to pronounce 
any decision, that the production of the gri- 
ginal sunnuds was of importance. Though 
these sunnuds were not produced, the title 
under them was asserted, and the sunnud of 
confirm&tion of 1813, from Asheena Beebee 
to Aymun Beebee, seems to have been actual- 
ly produced on the 2nd of July 1839. =° 








A circumstance more „strongly relied on 
by the respondents’ Counsel was this, that 
these sunnuds were never produced nor men- ` 
tioned by the appellants on several occasions 
on which, it is said, if they had really been 
in existence at that time, they ougbt to have 
been produced, and certainly would have 


No direct evidence is. offered against the 
genuineness of the sunnuds; but it is said that 
they cannot have been made atthe time when 
they bear date, for several reasons, of which 
these are the principal :— : 

First, itis said that the talook is not men- 
tioned in the Decennial or Quinquennial Set- 
tlement as such, and that the lands are includ- 
ed in the Decennial Settlement as part of the 
zemindary for which the jumma is, assessed 
on the zemindar. ' 

We have not before us the particulars of 
these Settlements; but, assuming the state- 
ments to be accurate, the fact does not seem 


to afford any streng inference against th Another objeæion which was much press- 
existence of the talook, . . | ed at our bar was this :— ° 
- If it had been an independent talook; i These sunnuds describe the lands as lakhe- 


wouid have been liable to direct assessment | 1a; and muddudmash, whereas it js said that 


by the ee and would have been the | they were not alleged to be lakheraj at the 
subject of assessment on the talookdar; but, | time of the Decennial Settlement, but were 


peng only a shikmee talook paying rent to | included in the lands subjecg to assessment ; 
Ee the talookdars were not SE and that it was not till a much later. period 
ed fo méntion it, nor was it necessary tor the | (not very long before the sale) that they were 
zemindar to do so. claimed to be lakheraj, and thgtefhese instru- 


~ itis then ee if the sunnuds and the | ments must, therefore, have been fabricated 
various instruments by which conveyances Of | afrer that claim had been set up. 


portions of the talook re alleged to have 
een subsequently måde had been really exe-| Now, the forge of this argument depends 
cuted, those instruments, or, at all events, | on the allegation that these lands were not 
50e ff them, would have been registered,’ claimed or pretended by the then zemindar 


w 
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to bê lakheraj before the’settlement. But of 
this "oe find no sufficient evidence. It is 
well known that bebere that time, and 
especially about that. time, a great number 
of fictitious claims to exemption. from 
assessment of lands as lakheraj were set 
up by different proprietors, and, although it 
was held in what is called the alluvion suit 
that the lands were not, in fact, lakheraj, 
-and that the firman of the Sultan purporting 
to make them so had been forged by Ibrahim 
Khan, yet that fact by no means shows 
that at the dates of the sunnuds the then 
zemindar did not claim or pretend them 
to be so. Whether they were not included 
in the assessment was a question depending 
on the description contained in the 
Decennia! Settlement; and, though the 
Government Officer was satisfied after much 
enquiry that they were in fact covered 


by the assessment, such descriptions are. 


generally vague and uncertain, and the 
difficulty of identifying lands is - greatly 
increased in along lapse of years when it 
appears that the lands adjoin the great river 
Burhampooter, and are subject to be sub- 
merged, and have their boundaries changed 
by not unfrequent overflows or changes, in 
the course of the stream. 


The last objection which we think it 
necessary to notice, and to which we -confess 
we are*inclined to attribute the most Weight, 
is that in 1836 Mr. Glass, the partner, 
as we understand it, with Mr. Wise, one 
of the present appellants, insisted upon 
a tiile toa portion of these lands under a 
Jea8e alleged to have been granted to him 
by [brahim Khan, the late zemindar, whereas 
Mr. Wise now claims under a purchase 
subsequently made by him and Glags from 
Aymun Beebee in 1840, and insists that 


Ibrahim Khan was never in possession of. 


the lands, and that they were not part of 
the zemindary, except as Being part of a 
dependent talook. ` ; 

Undoubtedly these two titles are incon- 

. sistent; but it is not impossible that Mr. 
Glass might first procure a lease from Ibra- 
him, supposing him to be the owner, and 
might afterwards, when the title of the 
talookdars was insisted on and seemed likely 
to succeed, make a purchase from them 

' in order thatghey might, under any circum- 
stances, be secure in the enjoyment of his 
Indigo plantations. 

The probability of this being so is strength- 
ened by the statement in etne petition of 
Glass to the Sudder Court in 1838, in which 
he alleges “that he had from a long time 
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been making Indigo cultivation on thedands , 
after taking ijara pottahs of them from the 
proprietors, $. e., talookdars and zemindars,” 


We are very far from thinking that the 
various objections thus made to the, title 
of the talookdars, and .sa ably urged at 
our Bar, are without force. Sut against 


them we must set the evidence produced 


by the appellants in 
title. 

Now, any evidence which proves the 
existence of this talook at a period antece- 
dent to that at which the respondents allege 
it to have been falsely set up by Ibrahim 
Khan, tends, more or less strongly, to- dis- 
prove his case The appellant’s evidence 
upon that point seems to us very strong. 


In 181¢@ there is a praceeding in the 
Appeal Court of Jehangur Nuggur, in which 
the question was, whether certain lands be- 
longed to this talook, or were part of the 
khas lands of the zemindar. 


confirmation of their 


In 1824 we have a petition from a person 
complaining that Khosh Khuddum had 
agreed to sell to him a portion of his 
talook, but had refused to perform his con- 
tract. 

In 1833 we find an order made in a suit 
which had been instituted in 1831 by 
Aymun Beebee against her husband Ibrahim 
Khan, by which a part of the lands of 
this talook was ordered to be sold to satisfy 
fees due to the pleaders 

In 1843 we find it stated upon the result 
of an enquiry, then directed by the Civil 
Court of Mymensing, that, when the talook 
was about to be sold, the plaintiffs mooktear 
deposited in the Treasury of the Collectorate 
the sum demanded. — . 

These. proceedings are very important, 
not only because they show that in 1833 
a portion of this talook was dealt with by 
the Court as the property of Aymun Beebee, 
but becuse it makes the supposed collusion 
beween Ibrahim Khan and his wife Aymun, 
which is essential to the respondents’ ease, 
in the highest degree improbable. 

That the sunnuds in question ‘have not 
been fabricated since the institution of these 
suits, is clear from thé proce*dings in thë 
suits with the Government as to the alluvidn 
lands, which are of great importance. 


It appears that some time before ,1843,. 
atract of land which had been covered by 
the waters of the Burhampooter was left 


dry by some change in the stream. Thigy 


tract’ was within the limits of Cooreelshuy. 
If these’ were new derelict lands, thefewoùŭl dum 
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be gibject td assessment to the Govern- 
ment ; but itewas insisted by the purchaser 
of (Ge zemindary and the talookdars that 
they were, lands which had originally been 
part of the zemindary, had been submerged, 
and @gain left dry ; the zemindars insisting 
that the lands were part of the zemindary, 
the talookdars insisting that they were a 
` part of their talook, : 

After some proceedings in other Courts, 
which failed from some. irregularity, a pro- 
ceeding was instituted by the Govern- 
ment in the office of the Collector of My- 
mensing under Regulation XI. of 1819, 
for the purpose of determining the right 
of the Government. To this proceeding 
Ibrahim Khan, the present respondent, 
Bhoobun Debia, and the appellants Aymun 
Beebee and Khosh Khuddum, were parties. 

A great deal of evidence was gone into, and 
amongst other documents the sunnud of 177y 
now relied on, and some of the chittahs and 
other papers produced by the appellants in 
this suit, were put in by them, and the same 
case which they now set up was stated and 
insisted upon. ` ` 

Whether the other sunnuds now produced 
by the appellants, and all the other papers 
were produced, we cannot clearly make 
out. 

The sunnud of 1779 was the subject of 
investigation at that time, and it appears by 
the order made in the proceeding, and which 
dismissed the claim of the Government, that 
on the sth of April 1845, in order to attest, as 
it is called (meaninz, no doubt, to test the 
genuineness of), the aforesaid sunnud of 1779 
(which seems to haye been disputed), the 
Record keeper was directed to produce any 
other papers which might tend to show the 
truih, and the witnesses named by the defend- 
anis to prove their case were summoned. 

It is then stated that subsequently thereto 
the Record. Keeper filed a-kyfeut, stating that, 
along with the papers of Natoora Mehal of 
Tuppah Cooreekhuy, has been found a suntrud 
seated by Mahomed Ghous, and signed by 

` him inthe Persian character ` and that the 


seal and ‘Persian chdracter thereon tally with 


the Persian character and seal on the sunnud 
"filed An this case. *It is*then stated that 
Aymur Beebee produced some chittahs and a 
terijand jummabundy, and produced witnesses 
who deposed that Amina Beebee had in the 
* year (worm-eaten) acquired a sunnud of the 
talook- of these mouzahs from Mahomed 
Ghous, zemindar, had held. possession since 
tha,year, and soldthe same ; and that in pro- 
„Portia to the said shares Khosh "` Khuddum, 
H Li 


Aymun Beebee, and*Messrs, Wise and Glass, 
paid the rents of the tdlook, and held pdsses- 
sion. ee 
- Now, it is” said that the only question in 
that case was as to the right of the com- . 
missioner to assess the lands as to which all 
the defendants had a Com mon, interest ; and 
that, as co-defendants, the respondents could 
not have disputed the evidence of the appèl- 
lants if they had bad ang interest td do so. 
. $ 


This may be true, although it is not easy 
to perceive why any enquiry into the truth 
of the talookdar's title, or the genuineness 
of the documents produced in support of it, 
should have been made, unless some contest 
on the subject had taken place between the 
zemindars and the talookdars. But at least 
at this time (in 1845), the respondents hav- 
ing been, turned out of possession in 1840 on 
the grounds which we have stated, had bull 
notice of the title set up by the appellants, 
and of the evidence by which it was to be 
supporied, and were bound to bring forward 
their claim in reasonable lime. Yet these 
Suits are not instituted for several years; and 
then, after every opportunity had been af- ` 
forded of giving evidence to disprove these 
documents, no direct testimony against them 
is producéd, and many of the Witnesses who 
were examined in 13845 may very brobably be 
dead or not forthcoming. We have already 
expressed our opinion that, for the reasons 
which we have stated, the respondents’ claim 
isnot barred by the Statute of Limitations, 
but much allowance must be made for the éi. 
culties which they have imposed on the appel- 
lants by so long delaying a suit in a country 
where documentary evidence is peculiarly 
liable to destruction or effacement, as appears 
by the papers in this case, 


Upon the wh@le, we must humbly advise 
Her Majesty to reverse the decfees complain- 
ed of, and to restore the decrees of the 
Sudder Ameen; and we think that all ‘the 
costs of these suits, subsequent fo the last- 
mentioned decrees, including the costs of 
these appeals, must be paid by the respond- 
ents. We have thought it rbt to go at so 
much length into the circymstances of the 
case, because we are at all times extremely” 
reluctant to reverse a unanifiOus judgment 
of the Court below on a question of fact, and 
because it is du2.to those learned Judges 
to show that we, have not done so without 
having carefully considered and weighed the 
evidence. 
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Present ¢ 


Lord Kingsdown, Lord Justicé Knight Bruce, 
Lord Justice Turner, Sir L Peel, and Sir 
J. W. Colvile. ~ : 


Res Judicata—Section 16, Regulation III. of 
1793 (applicable to what cases)—Recovery of 
money. paid under decree or Judgment. - 


On_A ppeal rom the Sudder Dewanny 
Adaulut at Calcutta. 


Doorga Purshad Roy Chowdry, 
Versus 
Tara Purshad Roy Chowdry, 


(Ly Revivor after their decease.) 
Shama Purshad Roy Chowdry and others 


VeTSUus 


Hurro Purshad Roy 


Section 16 of Regulation III. of 1793 applies only to 
cases in which the question to be determined in the 
cause is the same as has been already heard and deter- 
mined, and not to cases in which new circumstances 
have intervened and: altered the nature and character 
of the question to be determined. 

Money recovered under a decree or judgment cannot 
be recovered back in a fresh suit or action, whilst the 
decree or judgment under which it was recovered re- 
mains in force. But this rule of law rests upon the 
ground that tie original decree or judgment must be 
taken to De subsisting and valid, until it has been re- 
‘versed or superseded by some ulterior proceeding. If 
it has heen so reversed or superseded, the money reco- 
vered under it ought to be fefunded, and is recoverable 
either by summary process or by a new suit. 


Chowdry and another. 


` Taer facts of this case, so far as it is ne- 
cessary to refer to them, lie in a narrow 
compass. , 

In the year 1821, Doorga Parshad, glaim- 
ing to be entitled to the estate of his uncle, 


instituted a suit against Shama Purshad’ 


Nundy, a debtor to the uncle’s estate, for 
recovering’ the sum of 23,02» rupees, piin- 
cipal and intertst, due upon a bond. Pend 
ing this suit, and in the year. 1827, Tara 
Purshad, the original respondent, sued 
Doorga Pufshad for recovering one-half of 
the estate of the uncle, to which he (‘Tara 
Purshad) claimed to be entitled. 

In the year 18%9, there was a compromise 
of the suit’ instituted by Tara Purshad 
against Dooiga Purshad, under which -com- 
promise -Tara Purshad became entitled to a 
six anna share of the debt due from Shama 
Purshad Nundy. Subsequently to this com- 
promise, and on the 271th July 1829, Doorga 
Purshad obtained a decree in the Provincial 
Court against Shama Purshad Nundy tor 
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upon the bond. From this decree Shama 
Purshad Nundy appealed to the Sudder 
Court, and pending this appeal, and in the 
year 1831, there was a compromise of. this 
suit also, which was effected, by deeds dated 


the 16th May 1831.. The terms of this com- 


promise were, that Shama Purshad should 
pay 24,217 rupees 12 annas 17 guadahs at 
the end of three years without interest, and 
that, in default of payment, Doorga Purshad 
should be at liberty to proceed and realize 
the amount. This compromise was, it ap- 
pears, ‘made. without the privity of Tara 
Purshad, and the payment stipulated to be 
made by Shama Purshad Nundy. at the 
end of the three years was not made by him, 


In this State of circumstances Tara Pur- . 
shad, in the month of March 1835, institut- 
ed another suit against Doorga Purshad, 
seeking to recover from him his (Tara Pur- 
Shad’s) 6-anna sShare- of Shama Purshad 
Nundy’s bond-debt, and of the interest 
upon it up to the time of the commence- 
ment of the proceedings against Shama 
Purshad Nundy in the year 1821; and by 
his. plaint in this suit Tara Purshad reserved 
to himself the right to bring another suit for 
his share of the. interest on the bond-debt 
from the last-mentioned date up tothe date 
of the decree of the zouh July 1829, which 
Doorga Purshad had obtained as above men- 
tioned. 


This suit was carried through the Courts 
in India upto the Court of Sudder Dewan- 
ny Adawlut, and altimately by a decree of 
that. Court, dated the reih April 1841, 
Doorga Purshad was decreed to pay to Tara 


-Purshad the entire amount of principal and 


.of compromise of the 


interest for’ which his suit was brought. 
From this ‘decree of the Sudder Court 
Doorga Purshad appealed to Her Majesty ; 
and upon this appeal being’ heard before 
this Committee in fuly 1849, the Committee 
repotted to Her Majesty that the decree of 
the Sudder Court ought to be reversed, ahd 
that iè ought to be declared that Doorga 
Purshad was liable to Tam Purshad for a 6- 
anna share of what he, Doorga Purshad, 
had received, or might thereafter reCzive, 
and of what, if anything, he might Sr any 
lime after the 16th May 1834 (being the 
expiration of the time limited by the deeds 
(Dh May 1831), 
Without his wilful default, have recovered or: 
received from Shama Furshad Nundy, for. 
or in-respect of the sum of 24,217 rapees 
12 annas 17 gundahs, and the interest therd. . 
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on, Gees by Shama Purshad Nundy, un- 
der the decree of the 27th July 1829, and 
the? compromise of the r6th May 1831; 

` and that the case ought to be referred back 
to the Court of Sudder Dewanny Adawlut, 
to “ascertain, carry out, and enforce the 
rights and liabilities of the parties as above 
declared ; and that Tara Purshad should be 
at liberty to apply in the cause of Doorga 
Purshad against Shama Purshad Nundy for 
leave to enforce the'decree in that cause 
as he might be advised for the recovery of 
his .6-anna share of the said 24,217 rupees 
12 annas 17 gundahs, and-interest in so far 
as the same had not been already recovered. 
By an order of Her Majesty in Council, 
bearing date the 18th July 1849, this re- 
port was proved, and it was ordeged that the 
decree of the Sudder Court of the rsth 
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April 1841 should be, and the same was- 


thereby reversed, and that it be declared and 
done as in the report more fully set forth 
and recommended; and that the same be 
duly and punctually obeyed, complied’ with, 
and carried into execution. ` , 


In the meantime, pending this appeal to 
Her Majesty, and on the 3rd December 
1842, Tara Purshad instituted a further suit 
against Doorga Purshad to recover the sum 
of 4,593 rupees 12 annas o pie, the interest 
upon his 6-anna-share of the sum secured by 
the bond from the year 1821, when the pro- 
ceedings against Shama Puishad Nundy were 
commenced, up to the 27th of July 1829, 
when the decree against him was made, being 
the interest for which, by the plaint in his 
original suit, he had reserved to himself the 
right to sue. This suit was heard before the 
Principal Sudder Ameen on the rith of 
August 1843, and by his decree of that date 
he dismissed the suit; but, upon an appeal 
by Tara Purshad to the Judge of the Zillah 
Court, the decision of the Sudder Ameen 
was reversed, and Doorga Purshad was order- 
ed to pay‘to the respondent the 4,593 rupees 
Iz*annas g pie, with interest at 12 per cent. 
per annum, from OC time of the commence- 
ment of the suit, And with the costs in both 
Courts ;-and upon a special appeal by Doorga 

* Pursitad to the Court of Suddér’. Dewanny 
Adawlit, that Court dismissed the appeal 
with costs. In consequence of these decrees, 

_Doozga Purshad was compelled to pay to 


Tara Purshad (he sm of 11,127 rupees 15. 


aynas "3 pie, which hê accordingly paid as 
sollows: 8,200 rupees 7 annas 3 pie cn -the 
28th April 1848, and 2,927 rupees 8 ‘annas 
port m “ath August 1857. ` 
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Council, [Vois], 
Several attempts appear to have beengade 
by Doorga Purshad, after Her Majesty’s 
order in Council arrived - ‘in India, to obtain 
a review of, theedecrees made against him in 
the last-mentioned suit, and to have those 
decrees considered in connection with Her 
Majesty’s order in Council, but failed in these 
attempts; and thereupon, .on the ryth of 
August 1857,- he instituted against Tara 
Purshad the suit out of which. the appeal 
before us has arisen. By his plaint in this 
suit be bas sought to recov@r the sum of | 
23,294 rupees 9 annas 164 gundahs, being 
the amount of the sums. paid by him to Tara 
Purshad, and of the sums which he has paid 
for his own costs of the proceedings taken 
against him, with interest on such sums re- 
spectively from the respective times of the 
payment thereof at 12 per cent, per annum. 
Tara Purshad, by his answer to the plaint, 
has insisted that the decision of the Judge - 
of the Ziilah Court in his favour in the further 
suit brought by him having been affirmed on 
appeal by the Sudder Court, became final and 
could not be set aside by anew suit, and he 
has relied upon section 16 of Regulation II. 
of 1793 as a bar to the suit. On the 29th 
June 1858, the case was heard before the 
Principal Sudder Ameen, and was by that 
officer dismissed with costs. from this de- 
cision Doorga Purshad appealed to the Sud-' 
der Court; but that Court, by it# decree 
dated the gth May 1859, aflirmed the deci- 
sion of the Principal Sudder Ameen." The 
appeal now before us is from the decree.of 
the Sudder Court of the gth May 1859, and 
from the decree of the Zillah Court of the 
29th June 1858. There is no-appeal before 
us from either of the decrees made in the | 
Tara Purshad 
their Lordships 
having, in consequence of delay: on the part 
of Doorga Purshad, refused an application 
made by him fer leave to appeal from those 
decrees. Doorga Purshad and Tara Purshad 
have both died pending this appeal, and the 
appeal has been révived, and is now in force 
between their REES 


The sole question to be considered upon 
this appeal is, whether Doorga- -Purshad was 
entitled to recover in the esuit instituted by 
him against Tara Purshad, the sums which 
had been recovered by Tata Purshad from 
him under the decree in the suit which 
Tara Purshad "bad instituted against him ; 
and in considering this question, it must be - 
assumed that, at the times ‘when those de- 
crees were made, Tara Purshad was rightfully 
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entled to recover the sums which were pay- 
able under them, there not being, as bas been 
mentioned, any appea? from those decrees. 
Tara Purshad insisted in thesCourts in India, 
and his representatives have insisted in the 


argument before us, that Doorga Purshad- 


was not entitled to recover.these sums for 


two reasons: Sri that his right to recover. 
them is precluded by section 16 of Regu- | 


lation JIL. of -1793; and, secondly, that, 
independently of that provision in the Regu- 
lations, money? which has been paid under a 
decree or judgment of a Court of compe- 
tent jurisdiction, cannot be recovered in a 
new suit or action so long as the decree or 
judgment under which it has been recover- 
ed is subsisting and in force. Upon the frst 
of these points, their Lordships have felt but 
little doubt.. Section 16 of Regulation IL. 
of 1793 is in these terms: “The Zillah 
and City. Courts are prohibited from enter- 
tailing any cause which, from the production 
of a former decree or. the records of the 
Court, shall appear to have been heard and 
determined -by any former Judge or any 
Superintendent of a Court having compe- 
tent jurisdiction. If any doubt should arise 
respecting the competency of the former 
jurisdiction, the Judges are to report the cir- 
cumstances Vo the Sudder Dewanny Adawlut, 
and wait the instructions of that Court.” 
Their Sordships think that this provision ap- 
plies only to cases: in which the question to be 
detefmined in the cause is the same question 
as has been-already heard and determined, 
and not to cases like the present, in which 
neW circumstances have intervened, and alter- 
ed the nature and character of the question 
to be determined. The intent of the Regu- 
lation, as it seems to their Lordships,eis only 
to prevent the re-trial of the same question, 
and it is obvious that there is an essential 
difference between the question, whether 
Tara Purshad was entitled tœ recover against 
Doorga Purshad before the order of Her 
Majesty in Council was pronounced, and the 
question whether, after that order was pro- 
nounced,, he was entitled to hold the money 
which he had previously recovered. 


Upon the second point their Lordships 
have felt more défficulty. There is no doubt 
that, according to the law of this country— 
and their Lordships see no reason for hold- 
ing that it is otherwise in India—money re- 
covered under a decree or judgment cannot 
be recovered back in a fresh suit or action 
whilst the decree or judgment under which 
it was recovered remains in force; but this 


hend, upon this ground, that the original 
decree or judgment must be taken to be Sub- 
sisting and valid, until it has been reversed 
or superseded by some ulterior proceeding. 
If it has Deen so reversed or. superseded, the 
money recovered under it.ought certainly to 
be refunded, and, as their Lordships conceive, 
is recoverable either by summary process or 
by a new suit or action, The true question, 
therefore, in such cases is, whether the de- 
cree or judgment, under which the money 
was originally recovered, has been reversed 
or superseded ; and, applying this test to the 
present case, their Lordships are of opinion 
that the decrees obtained by Tara Purshad 
against Doorga Purshad were superseded by 
the order pf Her Majesty in Council pro- 
| nounced in the year 1849, It was plainly 
imtended by that order that all the rights and 
| liabilities of the parties should be dealt with 
under it, and it would be in contravention of 
the order to permit the decrees obtained by 
Tara Purshad, pending the appeal on which - 
it was made, to interfere with this purpose. 
Moreover, the decrees now under appeal 
rest on precisely the same cause of suit as 
the original decree, which was reversed by 
the order of Her Majesty in Council. The 
plaint in the case on which the original de- 
cree. was recovered describes the interest re- 
covered by'the decrees under appeal as part 
of the same cause of suit, separated only for 
the convenience of Tara Purshad; and the 
decrees under appeal, therefore, were mere 
subordinate and dependent decrees, and their 
Lordships do not think that these decrees can 
be held to have remained in force when the 
‘decree on which they were dependent had 
been reversed. ` b 


rule of law tests ag their Lordships appre- 


That the Court of Sudder Dewanny 
Adawlut has not, as their Lordships think it 
might have done, deait with the.decrees now 
under appeal, as falling within the direction 
givén to that Court by Her Majesty’s order 
in Council, to ascertain, carry out, and*en- 
force the. rights and liabilities of the parties, 
does not, in their Lord Ships opinion, vary 
the case. This provision in Her Majesty’s 
order in Council gave power to the Céurt of 
Sudder Dewanny Adawlut to deal summarily 
with the rights and liabilities of the parties, 
but it could not, in their Lordships’ opjnion, „e 
take.away any rights which the law would 
‘give to Doorga Purshad independently of 
that power. For these reasons their Lorde, 
‘ships are of opinion that the decrees appeal- 
'ed from ought to be reversed, and titat The, 
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sufts of Rupees 8,200 7-3, and Rupees 2,927-8 
paid under them ought, so far as the assets 
of Bara Purshad will extend, to be re-paid 
by the now respondents to the appellant, 
with interest at 12 per cent. from the respec- 
live simes when such sums were respectively 
paid; and that thé now respondents ought 
also, so far as Tara Purshad’s assets will ex- 
tend, to pay the costs of this appeal; but 
under the circumstances of the case, and 
having regard to the delay on the part of 
Doorga Purshad, their Lordships do not 
think that his representatives are entitled to 
recover the costs incurred- by him in the 
course of the proceedings taken against him 
by Tara Purshad. Their Lordships, there- 
fore, will humbly recommend Her Majesty 
to make an order upon this appeal to the 
effect which we have mentioned. 


The 15th June 1860. 
Present 4 


Lord Justice Knight Bruce, Sir E. Ryan, 
Lord Justice Turner, Sir J. T. Coleridge, 
Sir L. Peel, and Sir J. W. Colvile. 


© Leave to appeal to Privy Council how to be 
regulated. ‘ 
On three petitions for leave to appeal in 
the following suits from judgments of the 
Sudder Dewanny Adawlut at Calcutta, 


Maharajah Suteeschunder Roy 
' ver sus 
Gunheschunder and others. 
| Ranee Surnomoyee 
i VETSUS 
Maharajah Suteeschunder Roy. 
Gooroopershad Khoond ` 
ver sis 
Juggutchunder and another. 


Leave to appeal to the Privy Council is to be given in 
casesewhere the petition is presented within the pre- 
scribed period, and the value of the matter in dispute in 
the appeal amounts to 10,00 rupees, including inferest 
up to the decree. ae : 

The grant of leave to appeal in cases where the spe- 
aified amount of 10,000 rupees cam only be reached by 
the addition of interest sudsequen?t to the decree is in 
the discretion of the Privy Council. 


“Tue question in each of these three cases 
"e, Whether leave should be given to appéal 
to Her Majesty in Coungil. In one of the 
cases, application, as their Lordships under- 
nd, has been made to the Gudder Court 
for a aye so to appeal, and the application 
wg e 
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has been refused: bit in the two other Cases 
no such application has been made. 


Mr, Leith Wull Your Lordships excuse. 
me? I sheuld* not wish to mislead your 
Lordships: it was not an application for 
leave to appeal to Her Majesty in Council, 
but an application to the Sudder, praying 
for the admission of a special appeal. 


Lord Fustice Turner —Then in none of 
the cases has there been any application to 
the Gudder Court for leave to appeal to Her 
Majesty. The reason of there having been 
no such application to the Sudder Court in 
two, at least, of the cases is stated to have 
been that the Sudder Court has proceeded 
upon a certain rule as to cases in which leave 
should be given to appeal; and that, accord- 


ing to the rules on which they have pro- 


ceeded, leave would -not have been given in 
those two particular cases. 


It is not very clear to their Lordships ‘bn 
what particular grounds the Sudder Court 
has proceeded with reference to giving or 
refusing leave to appeal. But their Lord- 
ships feel no doubt upon what grounds the 
Sudder Court ought to proceed in such 
LD is quite clear, in their Lordships’ 
judgment, that the matter must be regulated 
by the order in Council of the pth of April 
1338, and by that order the Sudder Court 
are not to give leave to appeal unl@ss the 


petition be presented within the time limit- 


ed in the order, and unless the valué ot 
the matter in dispute in such appeal shall 
amount to the sum of 10,000 rupees at least, 
importing, therefore,.that the leave to appeal 
is to-be given in cases where the petition is 
presented within the prescribed period, and 
the valug of the matter in dispute in the appeal 
amounts to the specified sum of 10,000 rupees, 


Now, where the appeal is from the whole 
decree, and the gecree has given an amount 


(Vol: aif. 
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then actually including interet up to the ` 


decree exceeding 10,000 rupees, it is clear 
that the matter which is in disputé in the 
appeal must exceed the sum of 10,coo 
rupees: for the question to be tried upon the 
appeal must be, whether the decree is or is 
not right, that is to say; whether the decree 
has or has not properly ordered payment of 
a sum exceeding 10,000 rupees. Where, 
therefore, at the date of the fuligment, the 
sum which is recoverable under the decree 
of the Sudder Court is an amount exceeding 
10,000 rupees, there, in their Lordships’ 
judgment, the case must clearly fall within 
the terms of the order in-Council, . 





Council, 
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‘That, in their Lordships’ understanding, The 26th May 1865. 
disposes of the first and third of these cases. i 
Present: e 


The second case is somewhat.different in 
its circumstances. It appears to be a case 
in which the party, applying for leave to 
appeal, claims to be entitled to an estate 
‘subject only to’ the payment of a fixed annual 
rent of 64 rupees; but the plaintiff in the 
suit, who js in possession of the judgment 
of the -Court below, and would be the re- 
` spondent upof the appeal, claims the right 
to set upon the estate any rent which he 
may think fit. In this case it appears to 
_ their Lordships, either that the value in dis- 
pute'in the appeal must be considered to be 
10,000 Tupees within the meaning of the 
order; or, if not, that it must be within the 
discretion of their Lordships whether leave 
to appeal should or should not be given. 
Taking the case to be within the mean- 
ing*of the order, it is clear that the value of the 
matter in dispute’ will exceed the sum of 
10,000 rupees ; for, of course, an estate held 
ata rent of 64 rupees must be diminished 
in value to an amount far exceeding 10,000 
rupees, if it be chargeable with a rent of 
822 rupees, the amount of rent given by the 
decree. Their Lordships, however, do not 
‘think it necessary to decide whether the 
case falls within the meaning of the order 
or not.@ They think that, whether it falls 
ewithin the order or -within their discretion, 
the leave to appeal ought to be given. 


Their Lordships have thus stated the rea- 
sons On which they have proceeded in these 
three cases, because they consider it of im- 
portance that the Sudder Court should un- 
derstand the rules which ought to bë pro- 
ceeded on in giving leave to appeal, as a 
contrary practice on their part drives parties 
into this Court to obtain the leave. ‘They 
desire, therefonse, that the rules which have 
been mentioned should be observed, and are 
of opinion that in all these three cases leave 
‘should be given ‘to appeal; and that in each 
case security should be given to the amount 

“of 300/. Their Lordships must not, of 

course, be undesstood' to intimate that the 
_Sudder Court ought to give the leave to 
appeal in cases in “which the specified amount 
of 10,000 rupees can only be reached by 
the addition of interest subsequent to the 
decree. 


LI 
Such cases must, in their Lordships’ opi- 
nion, rest in their discretion. 


Lord Kingsdown, Lord Justice Knight Bruce, 
Lord Justice Turner, Sir L. Peel, and Sir 
J. W. Colvile. oe 


Hindoo Law—Power of testamentary dis- 
position—English Law (not applicable) —Wills 
—Adoption— Inheritance. 


On Appeal from the Sudder Dewanny 
Adawlui at Calcutta, 


Bhoobun Moye Debia, 
versus 
Ram Kishore Acharjee. 


The testamentary power of disposition by Hindoos. 
hag been established in Bengal by the decision of Courts 
of Justice. The natore and extent of such power can- 
not be governed by any analogy tothe law of England 
the English system being one of the most artificial 
character, founded in a great degree on feudal rules, 
regulated by Acts of Parliament, and adjusted by a 
long course of judicial determinations to the wants of 
state of a society differing, as far as possible, from that 
which prevails amongst Hindoos in India. 


A written instrument, purporting to be a deed of 
permission to adopt, which was registered as a deed in 
the life-ttme of the maker, and whichcontained no words 
of devise, was held not to be of a testamentary charac- 
ter, ~fhere appearing no intention on the part of the 
maker that the document should contain any disposition 
of his estate except so far as such disposition might 
result from the adoption of a son under it. 


An adopted son, as such, takes by inheritance, and 
not by devise. 


A son cannot be adopted to the great grandfather of 
the last taker after the’ lapse of several successive years 
when all the spiritual _purposes of a son, according to 
the largest construction of them, would have been 
satisfied. 


When the estate of a son is unlimited, and that son 
marries and leaves a widow his heir, she acquires a 
vested interest in her husband's property as widow, and 
a new heir cannot be substituted by adoption to defeat 


that estate, and take as an adopted son what a natural- 


born son would not have taken. 


By the mere gift of power of adoption to a widow, 
the estate of the heir of a deceased son vested in 
possession cannot be defeated and divested. 


The rule of Hindoo Law is that, in the case of in- 
heritance, the person to succeed’must be the heir of the 
last full owner. On the death of the last full owner, 
his wife succeeds as his heir to ajvidow’s estate; and, on 
her death, the person to succeed is the heir at that time 
of the last full owner. : 


Tue.appeal in this case arises out of a 
suit brought by the respondent, Ram Kishore, 
to-recover certain estates in Bengal, which 
were claimed by, and were in the possession o, 
the appellant and of Rajendfo Kishore, whom, 
she alleged to be her adopted son. e 


Së, 
The facts, so far as they are necessary to 
make our judgment intelligible, are thege ;— 
` - s 
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Gour Kishore Acharjee, being the owner 
of considerable estates in Bengal, died in 
the Year 1821. He Jett surviying him a 


widow named Chundrabully, and an only son 
named Bhowanny Kishore. ` 
At the time of. his father’s death, Bhowan- 


ny, who succeeded as his heir, was about 


‘four years of age. ‘He attained, however, 
his majority, and married the appellant, Bhoo- 
bun Debia. He died in the month of August 
1840, being then about twenty-four- years 
old. He left no issue, and Bhoobun Debia, 
his widow, became the heir of his property, 
as well ancestral as of other estates, which 
had been purchased with his own money 
during his life. 

Immediately upon the death of Bhowanny, 
an instrument was set up as beieg his will 
by Chundrabully his mother, and Bhoobun 
Debia his widow. By this instrument powtr 
to adopt ason was given to Boobun Debia, 
and until such adoption” was made, the in- 
come of. the estates was given to Chundra- 
bully and Bhoobun Debia. 

Under this alleged will these. two ladies 
took possession of the estates of Bhowanny, 
and remained in the enjoyment of them for 
nearly four years ` l 

In December 1843, Bhoobun Debia pro- 
fessed to exercise the power alleged to have 
been given to her by the instrument already 
referred to, and adopted a boy called Rajen- 
dro Kishore.. . o 

Upon this a quarrel appears to have arisen 
between ~Chundrabully and ` Bhoobun, and 
Chundrabully alleged that. the supposed will 
of Bhowanny, under which she had so long 
been in the enjoyment of half his property, 
was a forgery, and had not been made till 
after his death; and that Bhoobun had no 

r power of adoption. She further set up an 
instrument called an onoomuliee puttro, Or 
deed of permission, by which she alleged that 
a power to adopt a son had been given to her 
by her husband Gour Kishore in his life-time, 
and which power, in the events which “had 
happened, she claimed a right to exercise. 

- She accordingly adopted, or professed to 
adopt, the appellant Ram Kishore, as, the son 

„of Gour, her late hugband., 
, Bhtobun Debia, on behalf of Rajendro 
Kishore, her adopted son, having obtained 
possession of all the property of Bhowanny, 

-, the suit in which the present appeal is brought 
was instituted in 1852, in the Zillah Court 
of Mymensing, by a ‘next friend of Ram 

Kishore; on` his behalf, against Bhoobun 
Debia and Rajendra Kishore and ‘certain 

woother’epersons, the plaintiff claiming as the 
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adopted “son of Gour, the whole proper, 
ancestral and acquired, of Bhowanny. To 
this suit Chundrabuly was made a defend- 
ant, instead, of suing as a plaintiff on behalf 
of her son; that coursé being adopted pio- 
bably with a view to avoid ang prejudice 
which might arise from the inconsistency of 
her previous conduct with thé title now ‘set 
up for her son.. : 
When. the case came before the Sudder 
Ameen, he was of opinion that the plaintiff 
must recover upon the strength of his own 
title, and that, if suca title failed, it was 
unnecessary to decide upon the case of -the 
defendants. - , | 
He was of opinion that the plaintiff had 
failed to prove his. title, and he, therefore, 


me the suit, expressing at the same 


ime a strong opinion in favour of the defend- 
ant e adoption. , SC Ss 
He awarded the costs of the” suit to the 
defendants, with the exception of Chundra- 
bully, whom he held to be really the promo- 


‘ter of the suit. 


_ From this decision there was an appeal to 
the Sudder Dewanny of Calcutta. ‘Lhe case 
was heard upon several different occasions. 
Finally, the Judges’ were unanimously of 
opinion, that the adoption of Rajendro was 
invalid,, and’ that the will of Bhowanny, putr- 
porting to create the power of adoption, was 
a forgery. They were equally un@nimous 
in holding that the oonomduttee puttro of 
Gour Kishore was a genuine and valfd in- 
strument, and that, if. the power to adopt 
continued at the time when Chundrabully 
professed to execute it, there had-been a Valid 
adoption. One of the Judges was of opinion 
that the power was gone, and that the adop- 
tion was invalid. The other two were of 
opinion that, the power existed at the time of 
the adoption, and 4 decree was made, there- 
fore, in favour of the plaintiff as to the ances- 
tral property ef Bhowanny, but. not as to. 
his self-acquired property; and :the costs 
of the parties were ordered “ to be borne by 
them in proportion to tne amount of the pro- 
perty decreed or dismissed.” . 

‘The case now comes before us on appeal 
by Bhoobun Debia, as representing her own 
rights and the rights of a son, whom she had 
adopted in lieu of Rajendrowho is dead, and 
on a cross-appeal by Ram Kighgre, complain- 
ing that the decree in his favour ought to 
have included the self-acquired property as 
well as the ancestral property of Bhowanny. 

On the hearing of these appeals we express- 
ed a. clear opinion, without calling on the 
respondent’s Counsel that’ the Court below 
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gods, and for thè succession to the femin-- 


Bhowanny was a forgery. The evidence is} dary and other property; on which, if the 


irresistible that it was tontrived by the differ- 
ent members of his family after his death, in 
order to give effect to an arrangement which 
they consider would be for the common bene- 
fit. “This being so, and no power of adoption 
having been ‘proved or alleged to have been 
given by parol, the adoption of Rajendro and 
-of the son now substituted for him must, of 
course, be held in this suit.to be invalid, 


The next question is as to the validity of 
the adoption of Ram Kishore. We see no 
reason to dissent from the opinion of the 
Court below upon the facts of the case, os. 
_ that the oxoomuttee putfro of Gour is a 
genuine instrument, and that, supposing the 
power given by it to have been in force 
when the adoption under it took place, th 
adoption was good; but we think it unnecest 
sary to examine into the genuineness of this 
instrument, as.we are of opinion that at the 
time when Chundrabully professed to exercise. 
it, the power was incapable of execution, 


It will be necessary to go into this part of 
the case with some minuteness. 


It appears that some years’ before the birth 
of Bhowanny, and in the year 1811 of our 
Era, Gour Kishore being then childless, and 
anxious, as Findoos generally are, to provide 
a son by adoption if he should have no natural- 
born son, executed an onosmuttee pultro on 
the 30th March 1811, by which he gave 
power of adoption to Chundrabully, his wife. 
In 1819,.two-years after the birth of Bho- 
wafiny, he executed the instrument on which 
the present question depends, which is found 
at page 51 of the Appendix, and is in these 
words :— 

‘‘Gour KISHORE SURMA, ag 

“ By the pen of Ram Nursing’Surma, ` 

“To the abode of. all goodness, Chundra- 
bully Dabea. e 

“This is ĉn onoomuttee puttro (deed of 
permission) to the following purport: -Prior 
to the birth of a,male child from your womb, 
- I had executed in your favour an onoomut- 
tee puttro on the subject of your receiving 


of God, you. fave given birth to a male 
child. Still, having regard to the future, 
I have agatg given you permission. lf, 
which God forbid, the male child of your 
body be non-existent, then you will adopt 
a son from my race (go/ra), or irom a differ- 
ent race (gofra), for the purpose of per- 


. (an) adopted.son. ‘Subsequently, by the : 


adopted son be non-existent, which God for- 


sure, on the failure of one adopt other, sons 
in succession, to avoid the. extinction of the 
pinda. (funeral cake or offering); that daz- 
taka (adopted) ‘son shall be entitled to per- 
form your and my sradh, &c., and that of our 
ancestors, and also to succeed to the property. 
To this end I execute this onoomuttee puttro, 
Dated 2 th Kartick 1226, B. E.” 


The first question which arises is as to 
the construction of the instrument. It seems 
to have been considered by the two Judges 
of the Sudder Court, who decided in favour 
of the respondent (certainly by one of them), 
that the document was to be regarded as 
a will, and as containing a limitation on 
failure of male issue of the testator in 
the life-time of Chundrabully, of the estate 
of the testator to ason to be adopted by 
Chundrabully as a persona designata; and 
one of the Judges, in a very elaborate argu- 
ment, refers to Mr, Fearne’s celebrated 
treatise on Contingent Remainders, in order 
to show that such a devise by the English 


| 
| 
: then you shall, according to your plea- 


Law would be valid There is no doubt that, 


by the decision of Courts of Justice, the 
testamentary power of disposition by Hin- 
doos has been established within the Presi- 
dency of Bengal;-but it would be to apply 
a very false:and mischievous principle if it 
were held that the nature and extent of 
such power can be governed by any analogy 
to the law of England. Our system is one 
of the most artificial character, founded in 
a great degree on feudal rules, regulated by 
Acts of Parliament, and adjusted by a long 


|course of judicial determinations to the 


wants of state of a society differing, as far- . 


as possible, from that which prevails amongst 
Hindoos in India. 


Bat their Lordships are quite satisfied 
thaf there is in this case no room for the 
application of any such doctrines. . The 
instrwment before us is merely what it pur- 
poits io be—a deed of Permission to adopt; 


itis no: of a testamentary character; it was, 


registered as a deed in the life-time ‘of the 
maker; it contains no words of devise; nor 
was it the intention of the maker that it 


should contain any disposition of his estate, , 


except so far as such disposition might re- 
sult from the adoptiof of a son under it. He 


mentions the objects which induced him tem 


forming mine and your sradh and other} make the deed—religious motives, the ger. 


rites, and for the seča (service). of the! petuation of his family, and the SUCGESSIO Ree, 
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»to his? property ; but it was by the adoption, 
and gnly‘by the adoption, | that those objects 


were to be secured, and only to the extent- 


in which the adoption could secure them. 

The main ground ‘of the decision in the 
Court below appeass, therefore, to fail, and 
this instrument must be construed and its 
effect must be determined in just the same 
way as if it had been made in one of the 
provinces of India in which the power of 
testamentary disposition is not recognized. 

How, then, is the deed to be construed 
when we regard.it merely as a deed of per- 
mission to adopt? What is the intention 
to be collected from it, and how far will the 
law permit such intention to be effected? 
It must be admitted that it contemplates the 
possibility of more than one adoption; that 
it shows a strong desire On the part’ of the 
maker for the continuance of a person fb 
perform his ‘funeral rites, and to succeed to 
his property; and that-it does not in. express 
terms assign any limits to the period within 
which the adoption may be made. Bat it 
is plain that some limits must be assigned. 
It might well have been that Bhowanny 
had lett a son natural-born. or adopted, and 
that such son had died himself leaving a son; 
and that such son tad attained his majority 
in the- life-time of Chundrabully. ` It could 
hardly have been intended that, after the 
lapse of several successive heirs, a son should 
be adopted to the great grandfather of the 
last taker, wheu all the spiritual purposes 
of a son, according to the largest con- 
struction of them, would have been satis- 
fied. 

But, whatever may -have been the inten- 
tion, would the law allow it to be effected? 
We rather understand the Judges below to 
have been of opinion that, if Bhowanny had 
left a son, or if a son bad been lawfully 
adopted to him by his wife under a power 
legally conferred ‘upon her, the power of 
adoption given to Chundrabully would have 
been at an end. 

But it is difficult to see what reasons could 
be assigned for sugh a result which Would 
not equally apply tg the case before us, 
aga whjch enabled him to perform, and it 
is to be presumed that he had performed, all 
the religious services which a son: could pere 

'e form» for a father He had succeeded to the 
ancestral property as heir; he had full power 
Of-disposition over it, hè might have alienat- 

@d it; he might have adopted æ son to succeed 
to, it if, he had no male issue of his’ body. 

tie: Gould have defeated every intention 


e 
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In this’ case Bhoyanny,-had lived to an 


which his father entertained with respect to 
the property. ` ` 

On the death of Bhbwanny, his wife suc- 
ceeded as heir te him, and would have equal- 
ly succeeded in that character in exclusion 
of his brothers, if he had any, She took a 
vested estate as his widow in the whole of 
his ‘property. It would be singular if a brother 
of Bhowanny, made such by adoption, could 
take from his widow the ‘whole of his pro- 
perty when a natural-born brother could have 
taken no part. If Ram Kishtre is to take 
any of the ancestral property, he must 
take all he.takes by -substitution for the 
natural-born son, and not jointly with him, 

Whether, under his testamentary power of 
disposition, Gour Kishore could have restrict- 
ed the interest of Bhowanny in his estate to a 


life-interest, or could have limited it over. 


(if his son left no issue male, or such issue 
male failed) to an adopted son of his own, 
it is not necessary to consider; it- is suffi- 


Gent to say that he has neither done nor at- 


tempted to do this. The question is whe- 
ther the estate of his son being unlimited, and 
that son having married and left a widow, 
his heir, and that heir having acquired a vest- 
ed estate in her husband’s property as widow, 
a new heir can be substituted by adoption 
whois to defeat that estate, ang take as an 
adopted son what a legitimate sgn of Gour 
Kishore would not have taken. ° 

This seems contrary to all reasons and to 
all the principles of-Hindoo Law, as far as we 
can collect them. e 

It must be recollected that the adopted 
son, as such, takes by inheritance, and ‘hot 
by devise. Now, the rule of Hindoo Law 
is that, in the case of inheritance, the person 
to sucoeed ‘must be the heir of the last full 
owner., In this case Bhowanny was the last 
full owner, and his wife succeeds as his heir 


‘to a widow’s estate. On her death the person 


to succeed wilP again be the heir at that 
time of Bhowanny. . 


a 


If Bhowanny had died unmarried, his 


mother Chundrabully would have been his 
heir, and the question of adoptian. would 
have stood on quite diferent grounds. By 


exercising the power of adoption, she would. 


have divested no estate but her own, and 
this would have brought ‘the case within the 
ordinary rule; bat no casé hen been pro- 
duced, no decision has been cited from the 


text-books, and no principle has been stated to- 


show that, by the’ mere gift of a power of 
adoption to a widow,.the estate of the heir of 


a deceased son vested in possession can be 


defeated and divested. 


! 


! 
` 
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‘The only case referred to in the argument 
before us, or in the judgment below, as tend- 
ing in that direction, is*that of Luckee Na- 
rain Thakoor, reported by Sir’F. McNaghten, 


> page 168; but it is incontestible that in that 


case the disposition depended wholly on the 
testamentary pewer,. The authority to adopt 
was only subsidiary to the disposition of the 
property. .The wll ot Luckee Narain Tha- 
-koor is set forh in fullin No 5, page 9, of 
the Appendix to Sir F. McNaghten’s Works. 
It is termed a will; it appoints an executor ; 


, it disposes of the whole estate; gives various 


legacies; gives the residue to the child of 


- which his youngest wife was pregnant, whe- 


ther a son or a, daughter, in which latter 
case it would obviously break the legal order 
of succession ; and directs that at that child’s 
death the adoption of a son shall take place. 
We have already said that we express no 


_ Opinion as to the power of Gour Kishore to 


have made the disposition now insisted on 
by the appellant by devise of his estates; but 


. we find no such devise in the instrument 


which he has executed, 


E An .additidhal difficulty in holding the 
. -estate e iHe widow of Bhowanny to be 


t 


‘divested may, perhaps, be found in the doc- 
trine of Hindoo Law, that the husband and 
wife are one; and that, as Jonge as the wife 
surveves, one: half of the husband survives ; but 
it is not necessary to press this objection. 


Upon the whole, we must humblyereport 
to Her Majesty our opinion on the original 
appeal that the plaintiff’s suit ought to be 
dismissed ; but inasmuch as the main expense 
of it has beer occasioned by the appellant 
setting up a state of facts which has turned 
out to be untrue, and disputing the facts 
alleged by. the respondent which have been 
established, we think that no costs should be 

_ awarded to either party of the suit or of the 
original appeal.- The. cross-appeal is wholly 

- groundless, and we must advise that it bẹ dis- 
missed with costs. 


The several orders and deċrees complained 
of, so far as they ‘are inconsistent with the 
above recommendations, must be reversed, 


Vol. III, 


THE WEEKLY REPORTER, ` 





Council, 





S SE 
The 26th May 1865. a 
- Present; e 


Lord Justice Knight Bruce, Sir E. Ryan, Lord 
Justice Turner, Sir L. Peel, and Sir J, WW. 
Colvile, e 


Disputed Boundary—Settlement of Pergunnah 
Havelee—Bunker and Phulkur rights, 


Appeal from the Sudder Dewanny Adawlut 
at Calcutta. 


Rajah Leelanund Singh 
versus 


Maharajah Moheshur Singh, on his decease 
Maharajah Lukhmissar Singh, the Govern- 
ment ot india, and others. 


Suit concerning the boundary-line between contiguous 
mefals. The land in dispute (which, with the mehals ad- 
jacent, originally formed part of a permanently settled 
zemindary consisting cf revenue-paying mehals, and of 
mehals alleged to be lakheraj, ali belonging to one pro- 
prietor) was so situated that it‘nécessarily belonged 
either to Havelee one of the latter, or to the contiguous 
rent-paying mehals. The Permanent Settlement did not 
define the boundary, nor was it fixed in subsequent re- 
sumption proceedings against Havelee, which ended in 
a temporary settlement of that mehal for twenty years. 
The ownership of Havelee having become Ve from 
the ownership of the other mehals, the question of boun- 
dary arose, notasa question of revenue between the Go- 
vernment and a zemindar, butas one of title to land be- 
tween the zemindars and proprietors of two contiguous 
and separate estates. 


A map prepared at the time of the settlement of Ha- 
velee, atter actual survey and admeasurementyinder the 
instructions of the Settlement Officers, did not contain 
the disputed land. A subsequent survey map attribut- 
ed the landto Havelee. ‘The effect of these proceedings 
was to leave somewhat doubtful the question whether the 
land was included or intended to be included in the set- 
tlement of Havelee,or whether it wasa towfecr or surplus 
which the Government was still entitled to assess de 
NOUO, 


HELD that the decision of this suit, which was insttiut- 
ed by the appellant, a purchaser at a sale for arrears of 
revenue of the permanently-settled mehal:, to recover 
175,000 beegahs or land as part of those mehals, de- 
pended on the question whether the land claimed or any 
defined part of it was, in fact, included in the Havelce 
Settlgment; and that, in considering what was included 
in Havelee, the Court could only deal with the Havelee 
Settlement, asit stood, as (what must be deemed) a valid 
and subsisting settlement. 


The settlement proceedings owing that the settle- 
ment was intended to be of the whole Pergunnah Have- 
lee—HELb that, if any®part was by accident not iaclud- 
ed, it could not be set right in this suit, and that for none 
of the purposes of the suit could the land be deemed 
towfeer. 


There being some evidence that the possession of the e° 


disputed land was with the respondent as proprietor of 
Haveiee, and the burthengof proof, therefore, resting « 
upon the appellant, the Court was of opinion that the 


latter having shewn that Havelee; as Settled, consisted @ ~ 


only of the measured area of 1,323,000 beegahs, and that 


this was all comprised in tae A map, had Ale least © 
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shifted the burthen of" proof, and established a good 
* primå facie title to recover the whole of the disputed 
i terrifory. ` i 


o ®@ But among the Sayers or cesses included in the settle- 
ment of Havelee, an item was entered in the settlement 
procgedings as" Bunkyr and Boondee mehals,” which 
comprised the revenue, arising from certain ghauts as 

a partof the assetsof Havelee. It was established that, 
i during the time when all the mehals belonged to the 
same owner, the revenue of the ghauts had been treated 
e by the zemindar as part of the revenue of the lakheraj 
mehal Havelee. These ghauts were situated beyond 
-the limits of the measured area of Havelee, and of the 
settlement map. The Judicial Committee of the Privy 
Council, being satisfied that the settlement of Havelee 
comprised only the measured area and the, Bunkur and 
Boondee mehalsand the ghauts of which the same in part 
consisted, and not being judicially satisfied that the 
ownership of the revenue of the latter imported also the 
ownership of the whole tract of land in dispute, remand- 
-ed the case for further enquiry, with a direction to en- 
quire what was the nature and character of Bunkur and 
Boondee mehals and of the ghauts comprised thérein, 
and whether they included any right or interest in the 
land in question or any part of it, and with a declaration 
that so much of the land in question as might upon stich 
enquiry appear to be comprised in the said Bunkur and 
Boondee mchals or ghauts belonged to Havelee, and 

that the appellant was entitled to recover the residue. 


The appellant having failed to prove that no part of 
the disputed land was included in the respondent’s set- 
tlement (some portion at least being shown fo belong to 
Havelee), and also having failed to prove by independent 
evidence his own right to recover the land specified in 
the plaint—HELp that the suit should not have been de- 
termined upon that mere failure on his part to support 
the burthen of proof cast upon him, because the judg- 
ment would be as final and conclusive between the parties 
as an adjudication on the merits would be, and its effect 
would be to give something to the respondent which, on 
the evidence, belonged to the appellant’s mehals. 


` The rights of Bunkur (a right of cutting wood) and 
Phulkur (a right of gathering fruits) are rights indi- 
cative of a certain dominion over the soil. 


Tue outline of this case is as follows: 
At the time of the Perpetual Settlement, 
the large zemindary, known as the Kurruck- 
pore Mehals in zillah Bhaugulpore, was 
settled with Maharajah Kader Ali Khan, 
who, in or before 1790, was in possession 
of it It consisted of twenty-six Pergunnabs, 
of which five were alleged to be and were 
then held as lakheraj. Of these alleged 
lakhera] Pergunnahs it is only necessary to 
o specify Pergunnah Kurruckpore Havelee, 
which has, throughout the argument before 
e us, been conveniently called Havelee. Of 
* the malgoozaree of revettue-paying mehals, 
it°is sufficient to name Pergunnahs Suhrooe, 
wukrabadee, and the most important of all 
> | Purbutparrah, which was sub-divided into 
ð " Tuppahs Lodhwah and Semroum, Daygee, 
-° -.Mullia, and Bhudra. » 


` D 


“The settlement abovementioned was-made, 
` 29 in sother gases, by Pergunnahs, without 
( e 


e. j > 4. ; WW 


Ka Ceti Ne a EES 
me 


any survey or measurement of the lands 
comprised in them; and as this vast zemin- 
dary included a great deal of wild uncultivat- 


ed mountajnous and forest land, it may. be: 


supposed that, however well-ascertained may 
have been the boundaries of the whole, those 
of its component parts, or pergunnahs," Gier 
sé, were not very clearly ‘defined. The 
effect of the settlement was to fix permanent- 
ly and for ever the revenue payable in 
respect of the malgoozaree, or, as they are 
termed in these proceedings} the Nizamut 
Mehals, and to leave the lakheraj mehals 
free from the payment of revenue, but sub- 
ject to the right reserved to the Government 
by Regulation XIX. of 1793, to resume and 
assess the lands should the tenufe,. under 
which they were claimed to be held, lakheraj, 
thereafter be found to be invalid, Kader 
Ali Khan, on his death, was succeeded by 
his eldest son Ikbul Ali Khan, who also died 
some time before 1836, and was succeeded 
by his brother Ruhmut Ali Khan. 


1 


In 1836 the Government impeached the 
lakheraj title of the zemindar, Pergunnah 
Havelee was resumed and separately settled. 
The proceedings which resulted in the settle- 
ment of it will hereafter be fully considered. 
At present, it is sufficient to way that they 
began in 1836, and continued wntil the gth 
of April 1844, when a temporary settlement 
for twenty years was made with the Maharanee 
Wujhoonissa, to whom the interest of her 
husband Ruhmut Ali Khan had been trans- 
ferred, ` or 


Pending the proceedings for the resump- 
tion and settlement of this Pergunnah, 
Ruhmfit Ali Khan suffered the Government 
revenue on*the Nizamut Mehals to fall into 
arrear, and these mehals were accordingly 
sold by public guction for such arrears, and, 
on the 11th of August 1840, were purchased 
by the appellant’s father, Rajah Bidianund 
Singh and another person, who afterwards 
transferred his.share to Bidiamund Singh. 
This sale, of course, put an end to the unity 
of ownership of the Nizamut Mehals and of 
Havelee, Bidianund Singt® thenceforward 
being the zemindar of the former, ‘with all 
the rights possessed by the original zemindar 
at the date of the Perpetwa® Settlement; 
whilst the latter, subject to the rights of 
Government in respect of the revenue to be 
assessed thereon, continued to belong to 
Ruhmut Ali Khan, and after him to Wujhoo- 
nissa. - Ef 
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' B 1845, Wujhoonissa having failed to pay 
the revenue assessed on Havelee, that estate 
was also sold for these ‘arrears, and was pur- 
chased by Maharajah RooderSingh, the grand- 
father of the present respondent, Lukhmissar 
Singh, on the 5th of November 1845. 


The estates’ having thus become separate, | 


boundary disputes took place between the 
owner of the Nizamut Mehals or -his tenants 
on the one side, and the owner of Havelee or 
her tenants oft the other. It may be neces- 
sary hereafter to refer more particularly to the 
proceedings to which these disputes gave rise. 
At present, it is sufficient to say that the con- 
troversy was continuing during the proceed. 
ings of the Government surveyors engaged 
in making: a topographical survey of the zil- 
lah Bhaugulpore in 1846 and 1847. 


It appears to. have been the duty or prac- 
tioe of the officers employed in this survey to 
lay down the boundaries of estates or other 
divisions of land where there was any dis- 
pute concerning them, according to the evi- 
dence which they might find of the actual 
possession of the lands. In the present case 
they had to deal with a controversy touching 
the boundary-line between Havelee and Per- 
gunnah Purbutparrah, and the other Nizamut 
Mehals conffguous to it. The owner of the 
latter, gn tfe ond hand, insisted that this had 
been conclusively determined at the time of 
the Settlement of Havelee by a map prepared 
after actual survey and admeasurement by a 
Captain Ellis, “under the instructions of the 
Setelement Officers. The owner of Havelee, 
on the other hand, disputed the accuracy of 
Captain Ellis’s map, if it purported to be a 
map of the entire Pergunnah Havelge, and 
questioned the intention to include the whole 
of Havelee in that map. °. 


The officers of the survey, relying for the 
most part on éhe evidence wifich they had, or 
thought they had, of actual possession, came 
to,a conclusion adverse to the appellant’s an- 
cestor, and, prepared the map known in the 
proceedings as Captain Sherwill’s map, by 
which upwards of 175,000 beegahs of land in 
excess of that ¢omprised in Captain Ellis’s 
map was attributed to Havelee, and taken 
out of the Nizanfut Mehals, as laid down in 
that-map. "ble. effect of these proceedings 
was to leave somewhat doubtful the question 
whether this land was included or intended to 
be included in the settlement of 1844, or 
whether it was a Jose or sfirplus which the 
Government ‘was. still entitled to assess de 
novos <6 os Sleek ee a es 
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Some further-proceedings afterwards*took 
place in the Foujdary Courts and elsewpere, 
touching the right to the possession of this 
land ; but the ‘effect of these proceedings was 
to remit the appellant, or his father Bidiagund 
Singh, to a regular suit, in avhich alone the 
title could be litigated. 


_ The suit out of which this appeal has arisen 
was accordingly instituted by the appellant 
on the sth of June 1851. Its object is to 
recover, as part of the Nizamut Mehals, the 
175,000 beegahs of land laid down by Sher- 
will’s map as within Havelee, in excess of 
the land attributed to Havelee by Ellis’s map ; 
but the plaint divides this land in certain 
proportions between certain specified mouzahs, 
the names pf which occur in the lists of the 
villages comprised in Pergunnahs Purbut- 
parrah and Sukrabadee, which were prepared 
at the time of the Perpetual Settlement, or 
shortly subsequent to it. The defendants to 
the suit, the respondents to this appeal, 
are the Government, Maharajah Lukhmissar 
Singh, and some of his tenants, and they in- 
sist that the 175,000 beegahs of land in ques- 
tion properly belong to Havelee, 


The suit was heard first by the Principal 
Sudder Ameen of Bhaugulpore, who by his de- 
cree, dated the gth of July 1855, dismissed the 
suit, on the ground that the plaintiff had fail- 
ed to establish a title to recover the lands in 
question. This decision was, based upon 


proceedings of the Government surveyors, 
and seems to imply that the land was /ow/eer. . 


On appeal to the Sudder Dewanny Adawlut, ` 


that Court, by a majority of two Judges toone, 
confirmed the decision of the Principal Sudder 
Ameen, but did not adopt its grounds, The 
two Judges appear to have held that some- 
thing in excess of the lands comprised in 
Captain Ellis’s map was included in the 
Havelee Settlement ; that the extent of that 
excess was undetermined ; and that it lay 
upon the plaintiff to show what he was en- 
titled.to recover, which he had failed to do. 


The dissentient Judges, on the contrary, held 


that no part of the*land fn dispute was includ-* 


ed in the settlement.of Havelee, that theré- 
fore, ex necesstiate, the whole must be taken 
to form part of the contiguous Nizamut Mehals, 


and that the plaintiff had established his‘title °° i 


to recover it. e r: , 


According Io the vee therefore, both of 
‘the affirming Judges and of the disseneyt. 
` . | Judge, the decision of this suit depended*on the 
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« question whether the land clA&imed, or any, and 


if any, what defined pait of it was included 


" inthe Havelee Settlement ` and we think that 
o © this was a correct view of the case. 


It was 
incontestible that the land in question formed 
part of the zemindary, which by the Perpe- 
tual Settlement was assured to Kader Ali 
Khan ; but that zemindary consisted partly of 
the Nizamut or revenue-paying mehals, in 
respect of which the revenue payable by the 
zemindar was then finally settled, and partly 
of the mehals, including Havelee, which were 
alleged to be Jakheraj, and on which, there 
fore, no revenue was assessed, The land in 
dispute is so situated that it must necessarily 
belong either to Havelee or to the contiguous 
Nizamut Mehals; but the Perpetual Settle- 
ment unfortunately omitted to.define the boun- 
dary- line between Havelee and these mehals; 
had it done so, the question in the cause couRl 
not have arisen : since, we need hardly say, no 
Court would disturb what had been fixed by 
the- Perpetual Settlement. The resumption 
of Havelee afforded afresh occasion for the 
definition of these boundaries, even whilst 
both Havelee and the Nizamut mehals belong- 


- ed to the same owner ; because Government, 


by virtue of the resumption, acquired the right 
of assessing revenue upon all that lay within 
the boundaries of Havelee, whilst it had no 
right to assess any fresh revenue upon a sin- 
gle beegah of land within the Nizamut Mehals. 
‘Subsequent events severed the ownership of 
Haveleeafrom that of the N.zamut ‘Mehals, 
and the question of boundary then arose in 
this suit, not asa question of revenue between 
the: Government and a zemindar, but as one 
of title to land between the zemindars and 
proprietors of two contiguous and separate 
estates, the Nizamut Mehals and Havelee. 


In dealing with this question, it must, as we 
have said, be assumed that so much of the 
land in dispute as was not included in Havelee 
belonzs to the Nizamut Mehals ; and, in con- 
sidering what was included in Havelee, ‘the 
Codrt below could only deal, as we upon this 
appeal must deal, wigh the Havelee Settlement 
as it stands. For the purposes of this suit 
that settlement must be cqnsidered as valid 
and subsisting Ifthe boundaries of Havelee 
ascertained by it are at all capable of being 
oorrected, they certainly cannot be corrected 
All that we can de- 
termine in this suit is whether, according to 
the trué construction and*effect of the Havelee 
acttlement taken as tt stands, the whole or 
whae part of the lands in question belongs to 


_blavelsé, or thé"whole,or what part of them 


is included in the lands which were the swb- 
ject of the Perpetual Settlement. 


In considering this question three views of 
this Havelee Setthement present themselves 
for our consideration. 


The first is that it included, and was in- 
tended. to include, the whole of Pergunnah 
Havelee, and that all which it did include is 
within the limits of Ellis’s map. The second 
is that it included, and was istended to in- 
clude, the whole of Pergunnah Havelee; but 
that some portion of what it did include lies 
beyond the limits of Ellis’s map, and is to be 
found in the district of which the ownership 
is now in dispute. The /hird is that it did 
not include the whole of Pergunnah Havelee, 
but that, either from accident or design, the 
large district in question, or some undefined 
portion of it, was omitted from the settle- 
ment, as well as from the map, and is now 
what in these proceedings is called a /ozwfeer 
or surplus. 
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We proceed, therefore, to consider the in- 


tention, extent, and effect of the Havelee 
settlement proceedings with reference to 
these views, 


The first of these proceedings is that of 
the ist of July 1836 (p. 98). By it Mr. 
Travis, the Deputy Collector, dn grounds 
which, for the ‘purposes of this suit, must be 
deemed sufficient, decided against the claim 
of Rubmut Ali Khan to hold Havelee, and 
the other four Pergunnahs to which we have 
before referred lakheraj, and affirmed*the 
right of Government to resume and assess 
them. 


Thefe was an appeal against this order, 
pending which the Government not being able 
to effect an arrangement with the zemindar 
as to the intermediate collections of Havelee, 


_assumed the management of iteby a tehsildar 


of their own appoin:ment (p. 183). The 
appeal was dismissed on the 30th of Novem- 
ber 1837, by a special Commissioner acting 
under Regulation II. of 1828 ip: 183), and 
the title of Government to assess the whole 
of Havelee thus became complete, 


It then became the duty of the Deputy 
Collector or the Settlement Offigér, under Re- 
gulation II. of 1819, section 21,:clause 4, 
“to ascertain the limits of the land” (2. e. 


‘of the whole of Pergunnah Havelee', and to 


fix the assessment; and various proceedings 
were had with this object. Most of these 
proceedings are found d exéenso in the first 


~ 


A 


à 


j 


neger wll 


A a 
C E Á RAR E E A E rm en a 


D 
o . Es 


e 
HEH ‘Privy 
volame of the printed record, and we must 
refer to the more important of them. 


On the gth of April 1838 (p. 123), Mr. 
Farquharson, described as thé Superintendent 
of the Khas Mehals, but acting as the Set- 
tlement Officer in the case, held a proceeding 
as to Havelee., After reciting that the Sur- 
hudbundee and Rookbabundee (the specifica- 
tions of boundaries and area) were not with 
the record; it ordered Ruhmut Ali Khan to 
file a list of the villages of Havelee, and also 
of Pergunnahs Suhrooe, Sukrabadee, Sing- 
hool, and Luckhunpore, Pergunnah Purbut- 
parrah (these being doubtless assumed to be 
the contiguous Nizamut Mehals), accompa- 
nied by a Surhudbundee thereof. It alsoorder- 
ed the Putwarries to file the Surhudbundee 
and Kookbabundee of their respective Mou- 
zahs The object obviously was to obtain a 
definition, by metes and boundaries, both of 

(be whole Pergunnah and of its component 
villages, d 


At pp. 124 and 125, we have the actual 
process issued in respect of Rounuckabad, a 
principal village of Havelee, under this order, 
and the return toit. The dates are 17th 
April and 31st May 1838. | 


At p. 350 there is a proceeding of the 14th 
April 1838 before Mr. Farquharson. It com- 
-plains of the omission of a village, named 
Bheembandh, though part of Havelee, and 
that wo other villages have been returned as 
waste, though, in fact, they were inhabited. It 
directs the aitachment of Mouzah Bheembandh 
as far as Rob Marug, Tuppah Dighee, and 
gives other directions that are not material to 
the present question. It orders notice to be 
sent to Ruhmut Ali Khan that no settlement 
will be concluded with him unless the files 
correct jummabundee papers. `e 


On the 11th November 1838 (page 403) 
Mootee Lall, the Tehsildar, appointed by 
Government, ®reported to Mr. Farquharson 
that two mouzahs adjoining Bheembandh, one 
named Goormah, the other Pakum, were west 
of Bheembandh in the hills, and asked for an 
enquiry Concerning them. ` 


This led to Mr. Farquharson’s proceeding ' 


of the 23rd of January 1839 (page 414). 
In that, after stating that it had come to his 
knowledge that two villages (there called 
Tollahs),are situated in Bheembandh, but had 
not been attached, he directs the issue of a 
purwannah to Mootee Lall, ordering him to 
bring these Tollahs under collection, and to 
explain why they had not been resumed along 
with Bheembandh, . 
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At p. 143 we, have the report of Meofee 
Lall in answer to this order; ittis dated the 
8th of April 1839. lt appears to be endors- 
ed on the purwannah; and reports that, after 
the issue of it, Mr. Farquharson had arrived 
at Kurruckpore, and had given a verbal der 
to relinquish Mouzah Koormaha (which is 
obviously the same place as that previously 
called Goormal.), and to have the survey of 
Kita Bakum (before called Pakum) made 
with Bheembandh : that afterwards a purwan- 
nah of the 23rd of March, directing a sepa- 
rate survey of Bakum, had arrived, and that 
accordingly Mouzah-Kormaha had been relin- 
quished, and Mouzah Bakum would be sur- 
veyed. On this report Mr. Farquharson has 
erdorsed "rz That this be put up with the re- 
cord: May,16, 1339.” 

Intermediately Mr. Farquharson seems to 
h@ve taken the depositions of Meer Dad 
Khan, a former Tehsildar of Havelee, and 
of Bhowanny Lall, described as an inhabitant 
of Havelee, but Peshkar of Pergunnah Pur- 
butparrah. The former was taken on the Sth 
of April 1839, and is at p. 125; the other 
was, taken on the 15th of March 1839, and 
is at p. 141. They may have conduced to 
Mr. Farquharson’s determination to relin- 
quish Kormaha. 


At pp. 103, 116, and 118, are detailed 
measurements of the lands of Mouzahs Rou- 
nuckabad, Bheembandh, and Modhobun. 
The second alone is dated ; and as the date is 
the 24th of March 1839, it may be“nferred 
that Kita Bakum, which by the report of the 


‘8th of April is treated as about to be separate- 


ly measured, was not included in this measure- 
ment, 


On the 15th of April 1839, Ruhmut Ali 
Khan-(p. 208) presented a petition, which, as 
we understand it, is confined to Bakum asa 
Kita or part of his Nizamut Mouzah Bhore- 
bhandaree. He protests against its inclusion 
in Havelee, The petition seems to have 
been presented to Captain Ellis, then en- 
gaged in surveying Havelee, and makingehis 
map. He, on the 22nd of April 1839 (page 
209), directed a copy to Ae sent to the Settle- 
ment Officer (Mr. Farquharson}, who on the 


6th of May 1839 falso page 209) directs thee 


Officer (Ellis).to be informed that the cas® ts 
pending in that Cutcherry. The decisiog 


‘was adverse ` for at page 144 we have a ` 
further petition from Ruhmut Ali Khan,° 


which (and as it seems wilfully) confounds 


Bakum with Kormaha.’ Alleging that (e 


former, though relifiquished, had been separ- 


ately surveyed by Mootee hall; shat Ge 
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measurement papers of Havelee are being 


prepared, and Kita Bakum inserted in the 
English map, and stating that he objects to 
take attested copies of the English map, be- 
cause Kita Bakum (a Nizamut Mehal) is in- 
sert@d in it. The order endorsed on this 
petition is dated the 8th July 1839, and is 
that it be rejected. e i 

On the 14th of September 1839, a summary 
settlement was concluded by Mr. Farquharson 
with Ruhmut Ali Khan for one year, Le, 
from ist May 1839 to 30th April 1840; and 
this by a subsequent order was confirmed and 
extended to April 1841. ` (See page 183 ) 

It was during the currency of this tem- 
porary settlement that the Nizamut Mehals 
were sold, and Ruhmut Ali Khan's interest 
became limited to the resumed mehals, 


It is also probable that, during the same 
period, Mr. Beadon began the investigation, 
which resulted in the proposal for a Perma- 
nent Settlement next to be considered ; and 
that, in aid of that investigation, Captain 
Ellis, by his proceeding of the 30th of June 
1840 (p. 123), directed “the measurement 
papers of the mouzahs of ITavelee, filed by the 
Ameens, which had, on comparison with the 
English measurement papers, been found to 
correspond,” to be forwarded to the Super- 
intendent of Khas Mehals. 


Mr. Beadon’s final settlement proceeding is 
set forth from pp. 182 to 203, and is dated 
the 16th of December 1841. It gives a 
summary of the former proceedings, and 
states that “whereas a Perpetual Settlement 
of that mehal (Havelee) was proper, and the 
mehal having been surveyed by the Revenue 
Surveyor (who, from the mention of his name 
in the next paragraph, is clearly Captain 
Ellis), the measurement papers are forthcom- 
ing in the Office. Hence, after enquiring 
into the jummabundee, from the statementsand 
papers of the cultivators and putwarries, a 
Perpetual Settlement had been, conformably 
to Regulation VII. of 1822, concluded fro 
theerst of May 1841.” 

The proceeding, then details at reat 
length the principle upon which this Settle- 
ment had been effected. It seems sufficient 
‘to state that Mr. Béadon ‘took the area as 
measured at 123,207 beegahs and a fraction. 
Erom this he deducted 60,433 beegahs and 


. 2 fraction as absolutely jungle, waste, and 


“unculturable, leaving a balance of 62,774 
beegahs anda fractions This, again, when 
gub-divided, was found to cansist of. 18,998 
beegahs and a fraction of land actually culti- 


Iede and. prtducing, or capable of pro- 
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ducing, rent ;and of 43,775 beegahs and 
a fraction of land which, though not culti- 
vated, he describes *fs “ culturable.’’ The 


annual revenue derivable from the cultivated . 


land, he estimated (see p. 199) at sicca 
Rupees 15,517, to which he added sicca 
Rupees 738-2, the amount of sayers or mis- 
cellaneous revenue (a description of revenue 
which will require further consideration), 
making the total revenue sicca Rupees 
16,255-6. The moiety of this being, when 
converted from sicca, Company’s Rupees 
8,066 and a fraction, he fixed as the revenue 


payable perpetually, abandoning all further ` 
claim to revenue from either the 43,775 bee- ` 


gahs of culturable, or the 60,433 beegahs of 
unculturable land. 


It is to be observed that Bakum (spelt 
Bakhum) is included in the list of villages, 
its measured area being stated to be 129 
beegahs 19 biswas. It follows, therefaye, 


that, whether the Bakum resumed by Mr, ` 
Farquharson be in Ellis’s map or not (a ques» ` 


tion hereafter to be considered), its measured 
area is included in the 123,207 beegahs, the 


-basis of that settlement. 


It is further to be observed that there is 


no trace of Goormah or Kormaha in this or ` 


the subsequent settlement proceeding. 


Again, itis to be observed that the total 
of the miscellaneous revenue, sayétat, or 
cesses, was taken by Mr. Beadon to be sicca 
Rupees 738-2, of which sicca Rupees’ 576 
consisted of rents payable by the lessees of 
the sayer mehal, according to the deposition 
of Ameen Dad Khan, taken on the rath of 
March 1841, which will be found at p. 316, 
and the rest consisted of the sayers returned 
by the jutwarries and ameens as specified at 
p. 198. We may here observe, too, that in 
the sicca Rupees 576 is included an item of 
sicca Rupees 400, payable by Rujjub Ali as 
farmer of “Ghauts Marug and Kurrailee, 


Ge, ” touching which we have also his-depo- - 
sition, taken on the 24th of March at p. 317, 


and the ummulnamah of 1248 (1841) at p; 
318, a document which may be of some im- 
portance with reference to the present en- 
quiry `" for whilst it gives the names of va- 
rious ghauts. as proposed to be included in 
the lease to which it refers, it seems to indicate 
that the lease was to comprise, gt only such 


tolls as may be conceived to be leviable from ` 


persons, passing the ghauts, but Bunkur, 


which ‘properly is a right of cutting wood, - 


and Phulkur, æ geht of gathering fruit— 


[Vorel 


rights indicative of a certain dominion over ` 


the soil in a given locality, . 











Qn the 16th of September 1843, Mr. 
Beadon’s proposal of a Permanent Settlement 
on this basis was over-raled by the Commis- 
sioner, who on the 25th of the same month 
made over the estate to Mr. Joachim Piron 
to be settled de novo (p. 204). 

Shordy before this, and on the 13th of 
~ June 1843, fhe transfer of Havelee from 
Ruhmut Ali Khan to Wujhoonissa had taken 
place (p. 205). 

Mr. Piron’s first step was to ask whether 
he was to make @ new measurement. He was 
told to test the former measurement; to 
adopt it if he found it to be correct; to 
make a new one if he found it to be incorrect 
(pp. 128 and 129). 

Mr. Piron’s general report bears date the 
2oth of June’ 1844, and is at p.- 203; his 
settlement proceeding of the same date is at 
p. 334; the Doul Settlement at p. 134. The 
report states that he made a settlement for 
twenty years with Wujhoonissa, of which 
the other papers give the details and the 
principles. 

His report, at p. 204, also states expressly 
that the measurement which he tested was 
that completed under Captain Ellis; that 
it found it, correct in every instance; and 
that his only objection to the former sur- 
vey regarde@the classification of the various 
qualities of land, and the rates assessed 
thereon, 

The result of Mr Piron’s settlement was 
somewhat different from that of Mr. Bea- 
don, But itis perfectly clear that both 
offieers dealt with the same measured area 
—viz,, the 123,207 beegahs and a fraction 
defined by Captain Ellis. Mr. Piron, how- 
ever, making a somewhat different classifica- 
tion of the lands, fixed the amount of re- 
venue derivable therefrom by (Re proprietor 
of Havelee at sicca Rupees 20,678-3-173. 
In this he included the sum gf sicca Rupees 
2,336-8-9% To sayerat, cesses, or other mis- 
'.cellaneous revenue. Instead of. leaving, as 
Mr. Beadon had done, free from any direct 
assessmente of revenue 60,443 beegahs of 
unculturable + 43,775 beegahs of culturable 
land, making together 103,209 beegahs of 
land, he exclud@s trom assessment only 4,447 
old fallow land + 35,051 rocks, with jungle, 
+ 42,586-3-4 of jungle, making a total of 
_ 82,084 beegaft#and a fraction of land free 
from assessment. _ 

The result of Mr. Piron’s proceedings was 
‘a settlement with Wujhoonjssa for twenty 
years at the moiety ot the gross rental as 


estimated by him, which, when converted into ' son’s. mode. of dealing with (hate Seng. 
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Rupees 11,¢28-12-10. 


The docyments by which this arrangement “es 


was Carried out with her are her petition, her 
kubooleut, and Mr, Piron’s final order, Al of 
the gth of April 1844, and-at pp. 135, 136, 
137. In the kubooleut she describes herself as 
occupier of the entire Pergunnah Havelee, 
and says 123,186 beegahs and a fraction “of 
land of the said pergunnah have been taken 


by me from you under temporary settlement 


at an absolute sum of Company’s Rupees 
11,128-12-10, being a moiety of the jamma, 
includiog Julkur, Bunkur, Phualkur, Sc" 


We stop at this point in order to state the 
conclusions at which we arrive from the pro- 
ceedings and documents above referred to, in 
so far as tIfey do not relate to the sayers or 
cesses or miscellaneous revenue—conclusions 
which, in our judgment, are no way affected 
by what has already appeared, or by what 
we shall presently state as to these sayers 


‘and cesses or miscellaneous revenue. Weare 


satisfied from these proceedings and docu- 
ments that the Settlement Officers through-. 
out intended to resume and settle and assess 
the revenues of the whole of Pergunnah 
Havelee, and that they throughout proceeded 
on the assumption of the correctness of the 
survey, Measurements, and map made by, or 
under the inspection of, Captain Ellis. Look- 
ing to the great care and the minute atten- 
tion which was given to the settlement of 
this pergunnah, it cannot be supposed that 
any portion of it-was designedly omitted from 
the settlement; and, if any portion of it was 
omitted by accident, this is not a suit in 
which the accident can be sét right. We 
think, therefore, that-the third view of this 
settlement to which we have above referred 
may, for the purposes of this suit, be laid 
out of consideration; and that no part of the 
district in question can, for any of those pur- 
poses, be considered as /ow/eer or surplus. 
Weare also satisfied, from the evidence af- 
forded by these proceedings, that Bakum avas 
included, not.only in the measured area of 
123,186 beegahs, but aso in Ellis’s map. 
Tne objection expressed by Ruhmut Ali 
Knan, in his rejected epetition at p. 144, toe 
take aitested copies ofthe map, because dt 
included, or was about to include, Bakum, is, 
we think, sufficient to- prove this to have 
been the case. l : 7 


Again, we are satisfied from these proceed- 
ings, and espg¢cially from the report ag 
Mootee Lall, at p. 143, and Mr, Farquhar- 


Company's rupees, amounted to Company’s , 
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and efrom the absence of all mention of 

Goormah or Kormaha in the subsequent 

sett@ment proceedings, that that village was 

advisedly relinquished by Mr. Farquharson 

as part of the Nizamut Mehals, and probably | 
as part of Mougah Bhorebundharee in Per- 
gunnah Purbutparrah. 

It may be convenient also here to add, 
although it has no immediate reference to the 
foregoing proceedings, that, from the pro- 
ceedings at p. 223, the case of Mouzah Gho- 
rakhore appears 10 have been solemnly de- 
cided in favour of the Nizamut Mehals; and 
that, in our opinion, the proceedings .of the 
officers of survey, at pp. 150 and 167, are 
not entitled to weight as against that deci- 
sion. We think, indeed, that the settlement 
of 1844 affords the only safe criterjon for de- 
termining what belongs to Havelee, and what 
to the Nizamut Mehals. e 

It results from what we have already stated 
that, looking at this case without reference 
to the sayers,cesses, or miscellaneous revenue, 
we should have come to, the conclusion that 
Havelee, as settled, consisted only of the 
measured area of 123,186 beegahs; that 
this was all comprised within Ellis’s map, 
and that the appellant by showing this, had, at 
least, shifted the burthen of proof, and estab- 
lished a good pramd_facie title to recover the 
whole of the disputed territory; but it cer- 
tainly cannot be denied that what appears 
upon the record before us as to these sayers 
or cessgs, and this miscellaneous revenue, 
raises a very serious question whether*some 
territory, in excess of the measured area, 
and beyond the limits of Ellis’s map, does not 
belong to Havelee, and was not included in 
the settlement of it. It is necessary, there- 
fore, to see how the case stands as to these 
sayers or cesses, or miscellaneous revenue. 
By Mr. Dead ons settlement the revenue de- 
rived from these sources is stated to amount 
to sicca Rupees 738-2, and we have already 
shown how that sum was made up. By Mr. 
Piron’s settlement the sayers or cesses ‘are 
stated as amounting to 2,336 rupees 8 annas 
oi pies, made up partly of the sums retwrned 
by the putwarries aid ameens as the sayerat 
of their respective villages, and partly of 

“sums*ageregating sicca Rupees 1,116, which 
were not so returned; this last mentioned 
item being thus entered in the settlement 
. proceedings at’ p. 431: “ Bunkur and 
Boondee Mehals, besides the ‘Putwarries’ 
paper, whatever camesto light by the de- 
@ositions of farmers and peysons informed, 
anch by the perusal of pottahs, &c:; -sicca 
, Rupes 1,116" We have here, therefore, 
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some at least of these sayers or cesses’ de- 
scribed as Bunkur and Boondee Mehals “and 
other parts of these voluminous record con- 
tain the same pr a similar description of 
them. We are of necessity, therefore, led 
to enquire what these Bunkur and Boondee 
Mehals really were; and to some extent, at 
least, the evidence leaves no doubt upon this 
point. l , 

Mr. Piron has himself told us (p. 342) 
that the sicca Rupees 1,116 was made up: 
of sicca Rupees 785, inserted ¢n the pottah ` 


€ 


of Peer Khan Soobahdar; of sicca Rupees 


251 inserted in the deposition of Rajee 
Singh, son of Durshun Singh; and sicca 
Rupees 80 inserted in the deposition and pot- 
tahs of Posun Pasee and others. 

Now, Peer Khan Soobahdar’s examination, 
which seems to have been taken on the 2oth 
of January 1844, is at p 345. He is de- 
scribed as farmer of Mehal Bunkur and 
Boondee Koh Marug, and Kurrailee, &e., 
Pergunnah Havelee. He professes to hold, 
but in the name of his son Wahid Khan, 
Ghauts Marug, Kurrailee Tabawee, Khuru + 
Knhataun, Hursa Poteeah, Burramup:a, Sha- 
kole,°’and several other hills and ghauts, for 
the names of which he refers to the pottah, 
at a rent of sicca Rupees 785, and to pay the 
rent to Ruhmut Ali Khan. | 

Again, at p. 346, we have the ®xamination 
of Rajputtee Singh, the son of Darshun 
Singh, taken on the 30th January 1844, from 
which.and the proceeding of Mr. Piron -of 
the 26th of that month at p. 347, we learn 
that Durshun Singh was farmer of Mehal 
Bunkur, Ghaut Koolurhea,’ attached sto 
Mouzah Mudhoobun, Pergunnah Havelee ; 
that he, during the subsiStence of his lease, 
paid a jymma of sicca Rupees 251 to Ruhmut 
Ali Khan, who, on the expiration of the lease 
in April 1844, was about to bring that Bun- 
kur Mehal under his personal collection. 

The Sicca rupees Ho “inserted in the de- 
positions and pottahs filed by®Posun Pasee ` 
and others,” we ‘have been unable to trace in 
the-record. SE 
` Again, Mr. Quintin’s letter off the 19th 
October 1848 (see p. 249) refers to a variety 
of ghauts as included in_Piron’s settlement ; 
and, an far as we can see, thd} can have been 
so included only under the fread of Bunkur 
and Boondee Mehals. e 

Again it is clear upon the® &idencè that 
Ghauts Marug and Kurrailee,- and possibly 
other ghauts held by Peer Khan Soobahdar 
in the namə of ee Khan, at the date of 
Mr. Piron’s settlement, were, atthe date of 
Mr. Beadon’s settlement, held by - Rujjub 
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Alie and, indeed, that the whole of the 
property, whatever it was, thé revenue of 
which Mr. Beadon estiffiated at sicca Rupees 


. 579; is included in the property of which the 


A 


- 


revenue was estimated by Mr. Piron at sicca 


Rupees 1,116, , ER 

>It is clear, therefore, that Mr. Piron’s 
settlement did’ include under the head of 
Bunkur:|and Boondee Mehals the revenue 
coming-from certain ghauts, of which the 


- most prominent are Ghauts Marug and Kur- 


| 


Fag 


railee; and that Mr. Piron was right in in- 
cluding rights in these ghauts, as part of the 
assets of Havelee is, we think, almost prov- 
ed to demonstration by the village papers in 
the second and third volumes to which Mr. 
- Melvill directed our attention. ` ` 
Some of these are produced by the appel- 
lant, others by the respondent, and the two 
classes show, with a correspondence in mi- 
nute details that proves their genuineness, 
that long before the resumption the proceeds 
of these ghauts were uniformly treated by the 
owners of the whole zemindary as part of 
‘the revenue of the lakheraj Mehal Havelee. 
Against this evidence it is vain to set the 
award of Ruhmut Ali Khan after the date of 
the resumption at p. 217, or the kubooleuts, 
pp. 261 to 264, or the occasional entry in the 


_ Village accoygts of Morkhut as Marugkhat, 
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They would,at most support the theory that 
there mër have been more than one ghaut of 
thessame name, or -different rights resulting 
from the same -ghaut; the two former 
Classes of evidence may, indeed, more plau- 
Sibly be referred to the desire, after the re- 
Sumption, to claim these ghauts for the Ni- 
zamut Mehals,. which, until the sale of those 
Mehals, it was Ruhmut Ali Khan’s interest 
to do. > 

It must be taken, then, that Mz Piron not 
only included, but properly included, the 
revenue arising from Ghauts Marug, Kur- 
railee, and otþer ghauts in Nis settlement; 
but then the question is, what was this’ pro- 
perty; and does the ownership of it imply 


the ownership of any land in excess of the’ 


measured area, and beyond the confines of 
Ellis’s map? 

There is much evidence bearing more or 
less directly upon this point. There is the 
Ummulnamah, (9 which we have already 


q 
D 


2 

a 
of 1840, and arose out of the alleged fofcible 
dispossession of Rujjub Ali, the farmer un- 
der. Ameer Buksh, ‘of Ghaut Boondee, and 
Kob Marug, &c., by Munniar Rae claiming 
the same subjects under a pottah granted by 
Ruhmut Ali Khan in his-capacity of ze- 
mindar of the Nizamut Mehals. Bidianund 
Singh intervened in the suit, objecting that 
it was brought in collusion with the for- 
mer proprietor of the Nizamut Mehals, 
Kuhmut Ali Khan. This may have been 
the case, but the very objection shows that 
there was (ben a dispute whether the parcels 
in Rujjub Als farm, or some of them, 
belonged to Havelee or to the Nizamut 
Mehals. The decision as to possession was 
in favour of Rujjub Ali. ý 

The progeeding of the 24th of March 1841 
(p. 321) before Mr. Beadon shows that, 
dëng the investigation which led to his 
settlement, there were disputes between the 
auction-purchaser and the owner of Havelee 
touching certain stone quarries stated to be 
with the hill Mar and part of the Boondee 
Mehal. The report of the 21st of Septem- 
ber 1841 (at p. 321) was obviously made in 
answer to a reference made in some suit aris- 
ing out of the same dispute touching these 
ghauts, which we have been unable to trace. 
It shows that, as early as the 21st of Septem- 
ber. 1341, Mr. Beadon had included the 
ghauts held by Rujjub Ali in the settlement 
of Havelee. 

The question, whether these ghauts@elong- 
ed to Havelee or to the Nizamut Mehals, con- 
tinued to be litigated in one shape or another 
during the whole period which elapsed .be- 
tween the dates of the settlement by Mr. 
Beadon and that by Mr. Piron. 

One instance is the suit of Kishna Tewarree, 
of which the final proceeding is that of the 
12th of June 1845, which gives the history 
of the whole litigation (pp. 330 to-332). It 
began with a summary suit brought before 
the Collector by the naib of the auction-pur- 


Couricil, 
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chasers of the Nizamut Mehals (we presume 


in their names) against the plaintiff for rent. 
The Collector has under the Regulations no 
jurisdiction to entertain Such a suit, unless 
the relation of landlord and tenant subsists be. 
tween the parties. He, nevertheless, madea 
decree against Kishna Tewarree for the sum 
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sued for. Thereupon Kishna Tewarree, al-* 

leging that he was not the tenant of the pur- wë 

chasers of the auction-mehals, but a sub-ten- ° 

ant of the owners of Favelee, brought his 

suit in the Civil Court (the Moonsiff’s)® 

_ March 1842. It was before the Magistrate | against Bidianund Singh to quggh the QUE come 

© C% e. in the Criminal Court) under Act IV. "more decree as made without juris Kon, 
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referred, and Ware are the various suits and 
proceedings arising out of the long continued 
litigation concerning these ghauts. - 

_ The earliest of these proceedings which 
we find is at p. 393, under ddte the r2th of 
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i TheeMoonsiff decreed in'hiş favour. There | whether Mehal Boondee of Ghauts Se 


was an appeal to the Principal Sudder | and Komaruk (obviously the same as Koh 
, Anen who was against him. This was | Marug) was comprised within the settlement 
' @ ®@ followed by a special appeal tò the Sudder rights of Ruhmut Ali Khan, or was append- 
i Dewanny Adawlut, which remitted the cause ed to any other mehal. 
l bach to the Principal Sudder Ameen, with |` l Sg , 
directions to try the proprietary right. This At page 322 there is a report which was 
o protracted and animated litigation, ostensibly apparently made in answer Jo this requisi- 
e for a sum of less than seven rupees, was obvi- | U0 though there is an inaccuracy in the 
ously made a mode of trying the question of printed date. It confirms the fact of the 
title between Bidianund Singh as the pur settlement as alleged by the defendant, On 
chaser of the Nizamut Mehals, and first Ruh- his coming in, the suit was finally disposed of 
mut Ali Khan, and afterwards Wujhoonissa by Mr. Vansittart, the Collector (p. 326); f 
(each of whom intervenes in the suit as an | Who dismissed the suit as one which he was 
objecting party), as the owner of EHavelee, | incompetent to try, with liberty to the plaint- 
iff to sue in the Civil Court if so advised. 


CG 


-Th di . 38 d 382) show 
e proceeding (pp. 381 and 302) shows By this proceeding, it appears that Wahid ` 


that the real issue was whether certain sub- 
jects as to which all parties, were agreed, 
including Ghauts Marug and Kurrailee, be- 
longed to Havelee or to the Nizamut Mehals.. 


The proceeding and report of the~gth De- À u 
cember 1843 (pp. 328 a 329), ae e that ie GE proceedings of the 11th, of 
Ghauts Marug, Kurrailee, &c., were included ovember 1843, at p. 324; those of the gth 
in Mr. Beadon’s Settlement, were before the of December in the SAME VERII Pps 328 and 
Court, The decision was that the Moonsiff’s | 379? and the proceeding of the. 16th: of 
decree should be upheld, and that it was March 1844, at page 327, all point to the 
impossible to determine the proprietary right Fera EC that, duriog the investigation 
except in a regular suit, in which the two M ich led ‘to the settlement of Mr. Piron, 
amans should be plania and defendant. | Meas Reaz Ali claiming title under Bidia- 
Not the least important part of this proceed- nund Singh, if. not Bidianund Singh himself, 
ing is that Bidianund Singh, in his answer was unsuccessfully resisting tise inclusion of , 
in the suit, alleged that the ghauts did not Ke Bunkur of Ghauts Marug, Kurrailee, 
appertain to the rent-free Pergunnah Havelee, c., in the settlement of Havelee. The 
that thegRevenue Surveyor had excepled them proceeding of thet ith of May 1844, Po 348, 
from the measurement. The objectors do is also some evidence of this. 
not contest this last proposition, but insist} At p. 395, it appears that Peer Khan 
that they are attached to Havelee, and do not | Soobahdar delivered aver possession of Ghauts 
belong to Purbutparrah, Both sides, then, | Marug, Kurrailee, and the other ghauts 
ee? to ane Gees subject ee comprised in his farm, to the purchaser of ` 
pin Te © ao Th ALCA -AN zë RER Havelee at the sale for arrears of revenue, 
fines of i's map. There are similar de: | in Novembgr 1845, of sored as tenant t 
155, 157, and 359. The last is as late as the. 
15th of July 1847. 
Another instance of litigation involving the 
same issue is that in which Syed Reaz*Ali, 


Khan, the then farmer of Ghauts Marug, 
Kurrailee, &c., under Havelee, had intervened 
in the suit against his sub-tenant. 


These contentious proceedings certainly 
afford a strong inference that Ghauts Marug, 
Kurrailee, and others, which were included 

claiming as farmer of Tuppah Lodwah, in the settlément, were something beyond 

o was the suing park, By a proceeding of the limits of the measured area and Captain 
> the zoth of November 1843 (p. 323), -the Ellis’s map. Itis impossible to read them 

* Collector of Monghyr, before whom this | without believing that the parties knew well 


o . persori had brought a summary suit to recover 
rent alléged to be due from one Omachurn, ' each was claiming the same things. Itis 


then an ocuupier of part of the Boondee | not probable that these thingse were. within 
..Mehal, the defendant having pleaded that the the measured area. Bidianvh€ Singh could 

, property in respect of which he was sued | hardly push his pretensions so far as to 
was part of Havelee, afd had been settled | claim anything within that area. On the 
with Ruhmut -Ali Khan, called for the set- f contraty, as wẹ have seen in Kishna Te- 


` 


g erent proceeding, and, in its absence, for a warry’s case, his contention ‘was that the 
. .Feport%ftom the Collector. of Bhaugulpore, things claimed were beyond. the measured 
o À = d. d ~ 
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what they were disputing About; and that ` 
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' areg,,and therefore belonged to him, and 
the opposite party seems to have admitted 
the fact, and denied the consequence. Had 
one of the parties been claiming a ghaut 
in one part of a mountain range, and the 
other insisting on his right to retain a ghaut 
of the same name in another part of the 

‘range, it is infconcéivable that there should 
be no trace of such a mistake in the plead- 
ings of the parties, the reports of the Col- 
lectors, and the judgments of the Courts. 

. In truth, the nfention of the farm sometimes 
of Rujjub Ali, sometimes of Wahid Khan, 
in these proceedings, almost establishes the 
identity of the subject in dispute with the 
subject of the settlement. 


~ The proceedings of the officers employed 
in the topographical survey, also bear upon 
this point. 


Of the reports of Talib Kurrim, p. 361, 


and Syed Mossein, p. 362, both in answer 


to the petitions from Bidianund Singh and 
the ‘orders thereon, it is suffi.ient to say 
that, if they have no other value, they at 
least prove that when these persons passed 
from admitted portions of Pergunnah Pur- 
butparrah in the course of their survey into 
the disputed territory, they were met by 
Claims on the part of Roodur Singh and 
his tenants and a oná fide contention, 
whether*the land on Which they stood, which 
Uer went to survey, and as to the locality 
whereof there could-be no mistake, belonged 
to the Nizamut Mehals, or as appertaining 
to sgme of the ghauts in question, was part 
of Havelee. 


Then came the proceedings of Mr. John 
Brown of the 29th of December, ingwhich 
' both the parties were in presence (p. 240). 

Mr. Brown’s conclusion is no doubt against 
~ the view contended for by the respondent, 

that the: ownership of the revenue of these 

ghauts imports the ownership of land in 
excess of the measured area; but his pro- 
ceedings sufficiently show that what the 
parties weré-claiming was in the disputed 
territory; one witness at least (Lushkurree 

Lall), p. 242, connects the property claimed 

_ with the former Molding of Soobahdar Khan; 
and though Mr.eJohn Brown (p. 246), in 
his eighth La n, suggests that the Ghauts 

Marug and Kurrailee, that were settled, 


are within the measured area, he does not. 


point out where they are situated. Nor 
was. there any suggestion on the part of 
the opposite party that Roodur Singh had 
shifted the locality of the property so long 





in dispute between ‘“Havelee and the Nizamut 
Mehals. Mr. Brown’s decision séems to have 
been overruled by Mr. Quintin, mainly? on 
the ground that it proceeded on his construc 
tion of the settlement without regard to the 
evidence of possession (pp. 470 and 2499. 


Then followed the proceeding of Surfraez 
Ali, of the z9th of December 1847 (pp. 
160 to 167), in which there may be some 
false reasoning as to some of the points be- 
fore him, but which clearly es'ablishes that 
the ghauts there claimed as comprised in 
the settlement of 1844 were the ghauts of 
those names in the disputed territory; and 
were sworn to by Soobahdar Khan, who 
seems to have ceased to have any interest in 
the questign, to be the ghauts that were 
comprised in his lease. It seems very diffi- 
cuit to question the finding of this officer, 
making a local investigation, that the iden- 
tity of the ghauts claimed with those settled 
was made out, 


Again, Captain Sherwill was an European 
Officer of rank and -of scientific reputation. 
He is at least entitled to credit for knowing 
his own business of topographer. He seems 
to have come by another road to the same 
conclusion as the Ameens, viz., that a large 
hilly district belonging to Havelee, and com-- 
prising these ghauts, had been omitted from 
Ellis’s map (p. 389). He may’be no author- 
ity in touching questions of property,gput he 
must at least be taken to have laid down 
accurately in his map the positions of the 
ghauts known in the district as Marug, 
Kurrailee, and by other names, about which 
the parties were disputing before the Ameen, 
His personal examination of the district is 
recorded in Mr. Quintin’s final proceedings 
of the 24th of June 1848, at p. 17r. On 
the other hand it is to be observed that Cap- 
tain Ellis’s map does not profess to fix the 
sites of these ghauts. Their existence with- 
in itS boundaries is mere matter of specula-» 
tion suggested by the ingenfous and able“ 
argument of the AttornewGeneral, who did 
not attempt to point out precisely where they 


were situate, R 
L e e 


This evidence, however, seems to us topoint, 
for the most part. rather to what was claimede 


as belonging to Havelee than to the nature .. 


and character of the Bunkur and Boondee 
Mehals above mentiofted, and of the revenue." 
arising from the ghauts, of which, in parte 
at least, they consisted ; and certainly it dees. 


not satisfy us that Hayelee,“W entitiad tfe . 
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any part, was entitled to*the whole of the | 


land in- .qnéstion- in right of these Bunkur 
and*Boondee Mehals and Ghauts. Itis to be 


o ® remembered that we have here to deal with a 


tract of land of enormous extent. surrounded 
by Plavelee and, other Pergunnahs, and it is 
not easy to suppose that so large a tractof 
land- should have escaped the attention of 
Captain Ellis, if the whole of it belonged to 
Havelee at the time of its being resumed ; 
neither can we easily suppose that this large 
tract of land could have been intended to 
have been included in the Havelee settlement 
under the description: of sayers and cesses, 
when we. find that other land of precisely the 
same quality and..character was in that set- 
tlement described as land. We find, too, 
that-the officers of the survey have, as we 
. have already pointed out, given to Have- 
lee more than in our opinion belongs to e: 
and .looking .to the whole of the evidence 
in the case, we cannot see our way to con- 
clude judicially that they have been right 
in giving to it the rest of the land in ques- 
tion. 


We agree, indeed, with the majority of 


. the Sudder Judges that the appellant has 


failed to prove that no part of the disputed 
territory was included in the settlement, and 
that he has failed to prove by independent 
evidence his right- to recover the mouzahs 
specified in the plaint; but we cannot think 
‘that thay were right-in determining the case 
upon that mere failure on his part to sup- 
port the burthen of proof cast upon him. 
Their judgment is not like one in ejectment 
under the old procedure; it is as final and 
conclusive between the. parties as an adju- 
dication on the merits would be. And its 
effect, as we have shown, is to give to Have 
lee something which on the evidence we 
think belong to the Nizamut Mehals. 


In these circumstances the case, we think, 
$s one which called for further enquiry ` but 
in ‘saying this we, by no means, mean to in- 
timate that the appallant can be relieved from 
the burden of proof. On the contrary, we 
, think that there hag been, so much of pos- 
session on the part of Havelee that the 
burden of proof must still rest upon the 
appellant. et o 


For the reasons which we have given, we 
‘think ‘that-this decree tannot be- supported 


e e e 
REPORTER. Council? [Vol dI]. 
To reverse the decree, but without prejudice 
to any question which may arise upon the en- 
quiries to be made asafter directed ; 


- 


To declare the appellant entitled to the < 
Mouzahs Gourmahee and Goruckpore, and 
the lands comprised therein and belonging 
thereto, and to all such other parts or any 
of the lands in question in the suit as are 
not included in the settlement of Havelee; 


K 
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To declare that the settlement of Havelee 
comprises only the measured area of 123,207 
beegahs, and so much of any of the land in 
dispute as upon the enquiries after directed 
may appear to belong or be properly attri- 
butable to the Bunkur and Boondee Mehals 
in the pleadings mentioned, or to the ghauts, 
of which the same in part consists; and that 
the ‘rights of Havelee in respect of Bakym 
do not extend beyond the 129 beegahs and 
19 biswas mentioned in Beadon’s Settlement, 
and which are included in the 123,207 bee- 
gahs ; "ZS 


To enquire what is the nature and charac- 
ter of the Bunkur and Bundee Mehals and 
of the.Ghauts comprised therein respectively, 
which are included in Piron’s S&tlement, and 
are therein estimated at-sicca Rubee 1,116 ; 
and whether the samé, or any, and which of 
them included any, and what part of, or: any, ° 
and what right or interest in the land in ques- 
tion in this suit; ` 

Li 


To declare that so much of the land in 
question in this suit as may upon such en- 
quiry @ppear to be comprised in the said 
Bunkur and Boondee Mehals or Ghauts be- 
longs to Havelee,,and that the appellant is - 
entitled to recover the residue of the land 
in question; arf to direct theCourt to pro- 
ceed in the suit as upon the result of such . 
enquiry may appear to be just ; 


To direct any costs of the suit already ', 
paid to be refunded, and the Court to deal 
with such costs, and all other costs of the 
suit, including the costs of this appeal, as 
may, seem just, having regard dg" the declara- 
tion aforesaid, and to the result of the said 
enquiry ; 


To declare that this order is to be without ` 
prejudice to any proceedings which may here- 
after be taken for the settlement of Havelee, 


än its integrity, and the order which we shall 
ahumbly recommend Her Majesty to ‘make 
. + “iponsthis appeal wil_be— = 
S oF 
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K The 25th June 1860, Court below was‘affirmed. Previous do the. 


Present : 


Lord Kingsdown, the Judge of the High 
~ Court of Admiralty, Sir E. Ryan, Sir 
J. T. Coleridge, Sir L, Peel, and Sir J. W. 
Colvile. 


Limitation—Recovery of costs by E. I. Co. for 
prosecuting Appeals by virtue of the 3 and 4 
Wm. IVW, CcC 41. ' 


On Appeal {pom the Sudder Dewanny Aen, | 


lut at Calcutta. 
The Government of Bengal 
Versus 
Shurruffutoonissa and another. 


Suit for the recovery of costs incurred by the Govern- 
ment of Bengal in virtue of the Statutes 3 and A Wm 
IV., c. 41, authorizing the Crown to appoint the East 
India Company to take charge of appeals and bring 
them to a hearing. 


- The admission by a defendant that a demand was 
claimable from some quarter or other, but not as against 
the property in question, is not an admission within the 
meaning of Regulation III. of 1793, excepting a suit 
from limitation under that Regulation: 


The Government having been expressly warned that 
the proper course to adopt for the recovery of the costs 
was to commence a regular suit, and not to proceed in a 
summary mode, and having neglected for 13 years to 
take that cour, no “good and sufficient cause "7 pre- 
cluding then from obtaining redress according to the 
excepti® provided by the aforesaid Regulation could 
be presumed to justify the exemption of their suit from 
limitation. ' 


- The recovery of these costs does not constitute “a 
public right” within the meaning of Regulation II. of 
1805, enabling the Government to sue notwithstanding 
the*lapse of time. 


Ir will be necessary in this case merely 
briefly to advert to some of the circumstances 
which have given rise to. the Questions 
discussed at the Bar. It appears that there 
was a suit of very old standing ; of Such great 
antiquity that even the parties do not at- 
tempt to stage at what period an appeal to 
His late Majesty in Council was lodged 
against a decision of the Court of Sudder 
Dewanny ,Adawlut at Calcutta. Some time 
prior, however, to the year 1833, an appeal 
had been preferred by Shah Assud Oollah, 
the father of owe of the present respondents, 
against Mussumat Emamun, as respondent. 
In virtue of the Statute* that was passed, 
giving authertty to the Crown to appoint the 
East India Company to take charge of 
appeals and bring them to a hearing, the 
cause was heard; the appellant was con- 
demned in costs; and th® decree of the 
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hearing it seems that Shah Assud Oollah 
had died, It does not appear from ab of ' 
the proceedings in this case that the present °.© 
respondent (his son) had anything to do 
with that -appeal whatever individtally ; 
but his father having been condemned in 
the costs, proceedings were taken against 
the son, as possessing the property of his 
father, for the realization of the sum due 
for costs. 


In the year 1837 the first proceedings 
in the present case were adopted, and the 
mode of proceeding was this: The East 
India Company, in virtue of the rights 
they had acquired to recover the costs, pro- 
ceeded against the son, and also against 
the wife.* They proceeded for the purpose 
of rendering certain property, which was 


.|élaimed by the wife as having been con- 


veyed to her by deed of gift of her husband,. 
amenable to the payment of those costs. 


These proceedings went on, and by a decree 
of the Zillah Judge, which was made on 
the zouh December 1837, a sale of half 
the real property of Shah Enaet Hossein 
was directed to be made. But Mussumat 
Shurruffutoonissa was dissatisfied with this 
order, and appealed to the Court of Sudder 
Dewanny Adawlut, and, on the 31st of 
January 1839, the Court reversed the order 
of the Zillam Court, and ordered all the 
property. comprised in the decra of the 
Court below to be released, upon the 
ground that no summary order could, in 
the existing state of things, disturb her 
possession, 


Now, it is important to see what was 
really the tenor of that order, as sst forth 
in the judgment of the Court of Sudder 
Dewanny Adawlut, which states the facts 
more particularly. It appears that this 
property had been registered in the Collec- 
tomate in the name of the respondent ` thgt 
it had been alleged to have been giver up 
by deed of sale in liey of dower; and that 
she had, rightly or wrongly, obtained a decree 
on the 17th May 1830 in her favour. Now, 
the Sudder Adawlute in that case very 
clearly intimated what was the state’ ‘of 
things, namely, that it was impossible 
that the order of the Judge of the Court, 
below could be affirmed, because the only 
mode of proceeding was that which they 
directed her to adopty namely, to proceed 
regularly to bring the property to sale,,and 


no summary order disturbing=her posgess&F . 
could be passed. : 
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e Thi took place, as has been stated, on the 
31st of January 1839, and no further proceed- 
ings were taken on the part of the Govern- 
ment to realize the payment of these ‘costs 
by means of the sale of this particular pro- 


perty, until the year 1852, after the lapse of 


thirteen years. When this case came to be 


, prosecuted after the year 1852, the only ob- 


- Regulation IL. of 


jection we need notice’ was an objection 
made on befialf of the present appellants, 
that the suit could not be brought on account 
of its being barred by the Statute of 
-Limitations. ) 

We will address our attention, therefore, 
to that question at once. 

Two Statutes of Limitation have been ad- 
verted to by the Counsel for the parties be- 
fore us, namely, Regulation III. of 4793, and 
1805,° Assuming that 
it was possible that this suit might be 
governed by Regulation III. of 1793, Mr. For- 
syth raised a question that it was excepted, 
by virtue of certain words found in that 
Regulation, from the operation of that Sta- 
tute itself, without reference to Regulation II. 
of 1805; and he stated that the money had 
been demanded from the appellants for the 
matter in question; and that the defendant 
admitted the correctness of the demand. 


Now that the money was demanded may be 


perfectly true, and that the defendant might 
have admitted that the demand was claimable 
from some quarter or other may be perfectly 
true; bu® that, according to the intent and 
meaning of the words of the Regulation; he 
admitted that there was a claim as against 
the property in question, there certainly is 
‘not one atom of evidence before their Lord- 
‘ships. ` 

Their Lordships think, therefore, that that 
clause in the first Regulation can have no 
operation upon this case. 

Let us, then, consider the second question. 
There is an exception, “ when either from 
minority or other good and sufficient cause, 
im had been precluded from obtaining re- 
dress.” I will not say that ‘‘ other good and 
sufficient cause ” are not words so compre- 
hensive that they® might, by possibility, 
extend to anything that may, in the ordi- 
nary meaning of -these words, constitute a 
good and sufficient cause ; but is there any 
good and sufficient cause upon the present 

*eoecasion? Here, in the month of January 
1839, there is an express warning given to the 
Gevernment, who had then sought to make 
fis property amenable to thé costs that the 
profer course yas to commence.a régular 


- + ghit, afd not to proceed in a sumimary mode. 
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Council, 


They had the proper course pointed out,o 


them ; they had pointed out to them (he oni 
course by which they tould make this pro- 
perly amenabte ; and they neglected for the 
whole period of thirteen years“to take any 
such measures. 
giving the most extensive meaning to the 
words “other good and sufficient cause,” 
that it is impossible to say that. “ either 
from niinority or other good and sufficient 


cause,” they were precluded from obtaining - 
® `, 


redress. ` ° 

We now come to what is certainly a very 
important point, namely, whether Regulation 
LI. of 1805 extends to the present case, so as 
to enable the Government to sue, notwith 
standing the lapse of time. Undoubtedly 
the great object of that Regulation of 1805 
was to prevent vexatious suits, in conse- 
quence of the litigiousness that generally 


It is, therefore, quite clear,” 


prevailed among the natives of India, and, ` 


in all probability, it was not intended at that 
time to embarrass the East India Company, 
or the Government of India, But, be that 
as it may, Regulation II, of 1805 expressly 
declares that, this Statute of Limitations 


‘should not be considered applicable to any 


suit for the recovery of public revenue, or 


for any public right or claim whatever, - 


which might be instituted by or op behalf of 
Government, with the sinction of 
Governor-General in Council, or by diféction 
of any public officer or officers who might be 
-duly authorized to prosecute the same on the 
part of Government; or, secondly, to any 
claims on the part of Government, whether 
for the assessment of land held exempt from 
the public revenues without legal and suffi- 
cient title to such exemption, or for the re- 
covery of arrears of the public assessment, or 
Jor any other public right whatever. | 

Now, tthe question turns on the meaning 
that ought properly to be attached to these 
words, “any offer public righi whatever.” 
Perhaps it would be too strict a construction. 
to say that these words shall be construed 
precisely to be ejusdem generis with those 
matters which are mentioned before, namely, 
“the assessment of land held exempt from the 
public revenue without legal ang sufficient title, 


to such exemption, or for the recovey of arrears. 


of the public assessment ”’; butt, although they 
may not be construed with taj” degree of 
strictness, yet they must be taken to depend 
upon the same principles, otherwise the word: 
“public” would have no meaning. BS 

This brings us*to the consideration of the 
question whether the recovery of these costs 
does or does not constitute a public claim. 
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The Statute has been read, and we need not 
go through it again; but by virtue of that 
Statute His Majestyein Council might give 
such directions as he thought fit to the 


United Company, or other persons, for the 


L 


> prosecution of these suits, and also might |’ 


make such ‘orders for security for; and for 
the payment of, the costs as His Majesty in 
Council should think fit. Accordingly, it 
appears that an order in Council was issued 

` with a view to carry into effect this Statute, 
-~ and that order,in Council directed the East 
India Company to appoint Agents and Coun- 
sel for the different parties in the appeals 
then pending, to do all such matters and 
things as had been usually transacted and 
done by agents in the prosecution of appeals, 
Now, we are of opinion that these were all 
privaté acts between individuals, and that 
they had not originally in their nature any- 
thing of a public character to be ascribed to 
them. It appears that His Majesty, by another 
order in Council, directed that the Company 
should be entitled to demand payment of their 
reasonable costs of bringing appeals to hear- 
ing by virtue of the Act, to such amount 
and from su.h party and parties, and should 
have a lien for the said costs, on all money, 
lands, goods, and property whatsoever, which 
‘might be recovered in such appeal, and upon 

| all deposit? which might have been made, 
and all s&curities which might have been 

< given in respect of such appeal.’ In other 
words, that order in Council placed the East 


India Company in precisely the same place 


and position as the winning party would have 
betn in, if the appeal had come on in its 
ordinary course. 
Ships that the nature of this transaction was 
Otiginally of a private character. lt con- 
tinued to be of a private character, and the 
only distinction that can be drawn is this, 
that the East India Company are the agents 
to assert the right of the osiginally success- 
ful party to the costs incurred in the appeal. 

It has been observed in the course of this 
discussion that .other persons might have 
been appbinted, and nobody can for a 
moment say that, if it had pleased His Majesty 
in- his wisdom to appoint any body else to 
conduct these Proceedings and to realize the 
costs, the parties so appointed would not 
have sued as private individuals. It pleased 
His Majesty, Reece to appoint the East 
India Company. Can the appointment of 
one particular agent change the whole 
character and nature of the gransaction from 
_ beginning to end, and. convert that which 
“+ was originally a private transaction, and no- 
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lt appears to their Lord- 
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thing but a, private transaction, info 3 
transaction of a public character so as to 
bring it within the terms ‘of the Regflation- 
on which We have commented. 2 


Their Lordships are of opinion that the 
decision of the Court below was right and 
legal, and they will, therefore, humbly recom- 


of 
Q 


KA 


mend Her Majesty to affirm that decision e 


with costs. 





The 7th March 1860, 


Present: 


~ 


Lord Kingsdown, Lord Justice Knight 
Bruce,*Sir E. Ryan, Lord Justice Turner, 
Sir J. T. Coleridge, Sir L. Peel, and Sir 

* J. W. Colvile. l i 


Champerty and Maintenance—Action—Agree- 
- ment (for lease of Zemindary), 


i On Appeal from the Sudder Dewanny 
i Adawlut at Madras, 


G. F. Fischer 
versus 


Kamala Naicker, Zemindar of Ammanaik- 
~ noor. ` 


Qua@re.—Whether Champerty or maiMenance ac- 
cording to English Law is forbidden by the law of 
India. 


Although a Court may have the right, and is perhaps 
even under an obligation, to take cognizance motz 
proprio of any objection manifestly apparent on the face 
of a proceeding showing that it is against morality or 
public policy, yet, where this is only tobe collected from 
the evidence by inference, and is capable of explanation 
or answer by counter-evidence, it is highly inconvenient, 
and may lead to the most direct injustice to enter into 
the enquiry if the issue has not been presented hy fhe 
pleadjngs or the points recorded for proof. 


Where A sues in respect of his own interest for the 
violation of a contrac§ made for him by B as agent only, 
the assignment of Bis interest, under the agreement in 
order to enable A to bring his suit, is not Champerty 
or Maintenance. . 


yr 
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Where an agreement to grant a lease was incomplete’ i 


and conditional upon an &dvance within 8 days requjred 
to meet pressing demands, a delay of 19 days was hebd 
to be’unreasonable, and likely to defeat the object_of 
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* ent for the breach of an agreement, 
| œ” ment passed in that Court for the appellant, 


e mhentiened. 
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, THe was a suit in thé -Civil Court of 
Madura to recover damages from the respond- 
Judg- 


and this judgment was reversed in the Sudder 
Adawlut. The present appeal is brought 
for the purpose of procuring a reversal of 
that decree. wë g 

The-facts on which the case arise are in 


substance these: On the 25th October 1846 


the agreement in question was entered into 
between the respondent on-the one, hand, and 
Narisahma Chettyar on the other, who is 
thus described in the commencement of it: 
“A dealer in silk thread, an agent of Mr. 
Fischer, residing at Salem, but now ot cir- 
cuit at Ramnad.” Narisahma was, in truth, 
acting as Fischer’s (the appellane’s) agent, 
whose. residence was at Salem, and he was at 
the time absent on circuit as described. ° 

The agreement is set out at page 4o of 
the joint Appendix. 

On the day of the execution of this instru- 
ment the respondent also executed a bond 
and a conditional mortgage of a village at- 
tached to his zemindary, for a loan of 1,000 
rupees from Narisahma, which were then 


advanced, and were to be repaid on the rei 


November following; this was to. meet 
one of the debts enumerated in the preced- 
ing agreement. In this transaction also 
Narisahma was acting as, and was described 
in the instrument to be, “the agent of Mr. 
Fischer, @esiding at Salem, but now on cir- 
cuit at Ramnad.” | 

The appellant did not return by the rst 
November, nor until some days after the 
.gth, on which day, in violation, as the ap- 


.. pellant alleges, of the agreement to which 


he claims to have been the principal party, 
-the respondent executed a lease of the zemin- 
‘dary to one Mr. Fondclair. a 

. ` This led to proceedings in which Nari- 
-sahina was made the plaintiff for the purpose 
of enforcing the perfomance of the agreement 
‘Bhese proceedings failed, and the lease to 
Fondclair was supported; whereupon the 
appellant determined to institute the présent 
action for damages, amd Narisahma being dead, 
jt was thought desirgble for him to insti 
tute if in this own name; but the original 


` agreement having provided that the lease 


should be made to Narisahma, and he 


sehavimrg been the ostensible party to the pre- 


vious proceedings, the following assignment 
was procured: from his son, Condiah Chettyar 
Be Appendix’ 4, No. 12). The action and 
appeal then follgved, which have been already 
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The decree of the Sudder Adawlut edid 
not pass on the merits, nor on any point 
raised in the Court bel8Ww; but, it having been 
objected that the suit disclosed a case of 
champerty, the Court resolved to entertain 
the objection; because, as they say, they 
thought themselves responsible for upholding 
the law in its integrity: they confined the 
addresses of the pleaders on either side to 
that one question, and decided .the case 
against the present appellant on that point 
only. i M : 

Their Lordships are clearly of opinion that 
the decree of the Sudder Adawlut in this 
respect cannot be supported. The grounds 


on which they arrive at this conclusion make 


it unnecessary to decide whether, under the 
law which’ the Court was administering, 
those acts which in the English Law are de- 
nominated either maintenance or cham- 
perty, and are punishable as offences, partly 
by the Common Law, and partly by Statute, 
are forbidden; and also, if. so forbidden, 
whether the point was in this case so raised 
by the pleadings ot the points for proof 
recorded by the Court, that it could be pro- 
perly entered into. They will observe, how- 
ever, in passing that, although it may be 
admitted that the Court would have the right, 
perhaps even lay under an olgligation, to 
take cognizance molu proprio of any objec- 
tion manifestly apparent on the face “of the 
proceeding; which showed that it was against 
morality or public policy ; yet where, as here, 
that was only’ to be collected from the evi- 


dence by inference, and.was capable, of 


explanation or answer by counter-evidence, 
it is highly inconvenient, as well as con- 
trary to the ordinance which regulates the 
practiceeof the Court, and may lead. to the 


most direct igjustice to enter into the enquiry. 


if the issue has- not been presented by the 
pleadings, or thé points recorded for proof. 
But, assuming that in the present case the 
Court properly instituted the inquiry, their 
Lordships do not agree with them in the con- 
clusion to which they conducted it, 
The Court seem very properly -to have 
considered that the champerty, or, more pro- 
perly, the maintenance into which they were 
enquiring, was something which must have 


the qualities attributed to chaniperty or. 
maintenance by the English Ze: it must ~ 


be something against good policy and justice, 
something tending to promote unnecessary 
litigation, ‘something that in a legal sense is 
immoral, and to*the’ constitution of which a 


bad motive in the same sense is necessary. 


It was necessary, therefore, to look at the sub- 
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‘substance of the-contract, and the Court 


- which it had been based, they should proceed 


` finally. dispose of it—a course by which it 
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stance of the transaction, and not merely the | tract between the parties to grant one, unless 
language of the instruments. Now, here it is | the non-performance of that contract be in any 


‘clear that the- appellant was the real party | way justifiable. The first of these musẹ be 


to the: original agreement, and the person |-ascertained by an examination of the agree- 
really interested in its performiance; he was | ment of the 25th October 1846, of the circum- 
to advance the loan ` the profits that were | stances attending its execution, and of the 
expected to result from the loan were to be | remaining facts of the casé “The instrument 





' his; he migtt have intervened in the first | commences with a recital, that the respond- 


instance, and conducted the litigation which | ent was under an obligation to pay his cre- 


‘first ensued in his own name. WNarisahma | ditors the sum of 1,90,035 rupees 2 annas 7 


was but an agent, contracting for the appel- pies, made up of itens, of which an enumera- 
lant in his ow ngme, but avowedly as agent | tion follows, and this enumeration shows that 
only, not undertaking to borrow from the | the money was wanted without the least loss of 
appellant the money, and then lend it to | time, that the pressure on him was urgent. 
the respondent, but to procure for him the | It then recites a promise from Narisahma to 
loan ‘of it from the appellant. All this was | procure the amount from the appellant on his 
perfectly consistent with his being put for- | return to Madura; and then it promises to 
ward as‘the ostensible party, with the full | grant the lease; but only “in the event of 
knowledge of the respondent. This was the | Narisahma etting the said sum accordingly.’ 
“It then proceeds to stipulate for a number of 
should have treated’ the assignment from | payments to be made, things to be done, and 
Candiah Chettyar as merely an unnecessary | Conditions to be observed by the lessee, after 
precaution unwisely adopted perhaps, and | the lease granted and during the continuance 
furnishing an argument for an objector, yet | of the term ` and it concludes thus: "As the 


not really altering the quality of the transac- | gentleman aforesaid (the appellant) is not here 


tion, nor affecting that point on which the | at present, I shall, on his arrival, execute a 
whole question of maintenance depended, | document in detail on stamped cadjan in the, 
which was. this—Was the appellant suing in | manner dictated by him.” 

respect of his own interest for a violation of | © 
a contract, made with himself, or was he 
representing*another man’s interest, and su- 
ing ome cdntract to which he had been ori- 


On the face of the instrument, it ig ob- 
viously a contract incomplete in it Su aad 
conditional; nothing in it binds the respond- 


ginally a Stranger, in virtue only of the | ent to the granting of the lease, unless the mo- 


objettionable assignment? If this had been | ney were procured for him from theappellant on ` 
borne in mind, their Lordships think that | his return to Madura; and it is clear&lso that 
the Court would have arrived at a different | nothing in it binds the respondent to advance 
Corftlusion from that which they in fact came |the money when he should return. Further, 
to. ae ZE _ . ~ }it is obvious that no time being specified for 
Here, therefore, their Lordships would | ‘2!s return, the parties must either by some 
have stopped ‘simply recommending ébat the collateral agreement have fixed a day for that 
d : EE return, or must be taking to have contemplated 
judgment should be reversed; but in the hel d moki heir | 
commencement of the argumentit was arrang- ae > SE Ee po 
ed, with the consent of the Counsel on both e : e 
sides, that if their Lordships should be of EE considered. For the Wee eg ndent 
opinion that the decision of the Court below | SEO out his urgent necessities, showing the 


: pressure that was on him, and professedly 
could not be sustained on the grounds on borrowing the money, not to meet foung: 


casual or uncertain expenses, but to liquidate 
the debts which occasioned the pressure then 
upon him, it would be MÑghly unreasonable 
to Suppose that aeretury aft r any indefinitee 
j Ré period, however long, could have keene in 
~~ Their Lordships have, therefore, examined tne contemplation of the parties. And 
the facts of s case as they appeared before ` this ‘conclusion is strengthened by the 


to consider the whole case on its merits, and 


was probable that much litigation and ex- 
pense might be saved to the parties. 


the Civil Court of Madura, As it isindisput-| circumstance that there is no evidence f% 


‘able.that a lease of the zemindary has not |an previous authqyity from the appellant; 
‘been eranted to the ‘appellant or his agent | constituting Narisahmashis agent to make the 
Narisahma, it is clear that the appellant ought contract; indcéd, the instrument itself shows 


“to recover it there was ever a binding con-! that he was pot bound, that owas Wagelteian 
i ae e ae *- L 
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R ratify the.act of Narisahma; and the: con: 
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clugion is, therefore, irresistible, that the res- 


pondent was bound to wait only-for that ratifi- 


cation and performance: until. the -appellant’s 


` retgrn on a specified day, or a return within.a 


» = 


reasonable time. l ; 


` - The respondent contends that the time was 
` fixed by a collateral parol contract, and'limit- 
ed to the 1st of November, ‘or to eight days 
from the 25th of October ; the appellant, that 
the return was to be Within a‘redsonable time, 
that he did return within such reasonable time 
and forthwith ratified the act of his agent, but 
thatthe respondent bad in the meantime put 
it out of his power to fulfil the contract by 
granting’ the lease to Fondclair. The undisput- 
ed facts of the case are these:— o ` Se 
"On the 25th of October, the date of the 
agreement in question, the respondent exeat- 
ed the mortgage and bond to Narisahma as 


already stated.. This appears to their Lord. 


ships to have been substantially part: of the 


_ principal transaction, and to be most material 


on the point now under consideration ; it was 


a loan of 1,000 rupées to meet one of bel 


demands: specified in the agreement, which 
may be presumed to have been peculiarly 
pressing, and the 1,000 rupees are stipulated 
to be re-paid on the 1st November, in default 
of which a mortgage of the single village was 
to take. effect.’ Their Lordships think there 
is every reason for presuming that thé re pay- 
ment was intended to be made out of the 
19,000 rupees to be advanced by the appel- 
Jant on his return to Madura; and if that 
been, it is clear that his return was contem- 
plated to take place on or before that ‘day. 


The next fact is that, on the gth or. roth 
November, the lease was executed "ro Fond- 
clair; and the remaining fact is the return of 
the appellant, gn the 13th November, as 


their Lordships understand the evidence; this. 


would be nineteen days after the execution of 
the agreement. ee 


"There is a good deal of parol evidence to 


the effect, either that a period of èight *days, 
or that the 1st November, was agreéd to 
specifically by the parties as the term beyond 


"whick the respondent was not to be bound to 


wait fòr the appellant’s return; and their 
Lordships are disposed to give credit to the 


, evidence: they do not think that the variation 


in regard to the eight days and the 1st No- 
vember makes the testimony unworthy of be- 
bet, But it appears to them amnecessary ‘to 
decjde the case on this point; for they are 


Marg sof optnton, looking at-all the cir- 


e 
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cumstances which appear on the face ol the 
two documents, the Grat of which discloses 
the nature of the debts due from.the‘respond- 
ent,-which’,werg mostly. judgment-debts, or 
debts on which the execution was pending,.or 
for which warrants had issued.; and-the second 
that a portion of the money ‘contracted for 
was advanced at once, and to bére- paid on the 
Ist.. November; that It was understood. be 
both. parties that a reasonable time Jor the 
appellant’s return’ would be within-a few 
days; and that the delay .of Mmineteen..days 
was unreasonable. Such a delay. would pro- 
bably defeat the. whole’ purpose of the loan; 
and there.is not the slightest-evidence that 
either by reason‘of distance, difficulty of con- 
‘veyance, or the necessary-or usual business 


of the circuit, a delay of nineteen days could 


have.been ‘considered probable. 

On this ground their’ Lordships are pre- 
pared to recommend to Her Majesty that the 
appeal be dismissed; but as they do this on 


wholly different grounds from those relied on ` 


by the Court below, that the dismissal should 
be without costs. SE 


The sth July 1860. 
l Present e WI 


EF e 

Lord Justice Knight, Bruce, Sir E., Ryan, 

Lord Justice Turner, Sir J. T. Coleridge, 
Sir L. Peel, and Sir J. W. Colvile. 


Appeal to Privy Council—Disniissal. of, fog de- 
fault of prosecution—Restoration of, `’ 


On petition to restore an appeal from a decree 
Of tee Sudder Dewanny Adawlut at Cal- 
culla. - eg Se. 2 


' Ranee' Birj obuttee and others); 

RB versus "er, 

, NW f E 
Pertanb Sing, Government, and others, 


Application for restoration of appeal acceded to, in 
consideration of the interests of infants being involved 
in the case, and with reference to the state of that part 
of India where the matter arises in and after 1857, on 
condition of the deposit of further security and of the 
prosecution of the appeal within a certain time. 

The security in India was heldeto have gone by the 
dismissal of the appeal for default of presecution.. 


ae e | 

Tue decision proposed to be brought under 
appeal was ripe for appeal in the year 1866, 
if not in the year 1855, and the delay in va- 
rious ways hase been ao considerable that, 
notwithstanding the state `of India, es- 
pecially that part of India where this 
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is probable,. to, say the least, that if Mr. 
Baboonau’s personal Diterests had been alone 
concerned in this matter, the application now 
made would have been wholly unsuccessful. 
Their Lordships, however, cannot but give 
some degree of attention to the circumstance 
that there are‘infants concerned whose inter- 
ests were confided to hin Now, their Lord- 
Ships do not mean to go to the length of saying 
that where infants are concerned any degree of 
delay may be ‘considered justifiable or excus: 

able, or such as may be passed over: there 


may be circumstances so strong as even to | 


prevent infancy from being an apology or an. 
excuse. ‘ Their ' Lordships, however, after 


. much consideration, do not view the present 


case in that light, and considering the apology 
or excuse of infancy, and considering the man- 


ner in which the interests of minors are in- 


volved, and the starte in which the part of 
Intia from whence the case comes was, in and 
after the year 1857, their Lordships are of 
opinion that on certain terms this application 
may be acceded to. 


_ The applicant, their Lordships think, must 
pay the costs of the present application. The 
applicant, their: Lordships think, must find 
security, that is, find a deposit to the amount 
of Gool, 1o#be made on or before the Ist 
December mext, and he must undertake- to 
have the appeal set down so as to be in their 
Lordships’ list for hearing at the sittings after 
Hilary Term next. 


Mr, Reolt,—That will Sage us to com- | 


muaicate with ‘India. 


Lord Fustice Knight Bruce. — One of their 
Lordships’ reasons'in thus deciding has been 
that the security in India is gone eby the 
dismissal of the appeal, Security was given, 


I think, to the amount. of 4,000 rupees in 


India; that is gone: therefore, if that money 
were deposited, you: would ke able to get it 
back. 


Mr, Rolt. —] was not aware that. it would . 


have actually gone by the dismissal of the 


- appeal. 


Lord ‘Fustice Knight Bruce. Ysa that 


footing: we’ fixethe amount of Bop, op the 
hypothesis that that security ‘is gone, and that 
you will obtain if back. ` 

Mr: Roll. ST d that security ands it would 
be zool Dn addition : that. would answer your 
Lordships’ purpose. > 

Lord Justice Knight Bile. —That, I eng, 
pose, would be so, if that security stands ; but 


- we do not think it can stand, dE 
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magter-arises, in` and since the year 1857, it| Lord Justice Purner.—I1 do not see how. 


it can stand, 


Lord Justice Knight Bruce.—The author- 
ities in India may be informed that we pro- 
ceed upon the hypothesis that you will be 
entitled to have that monty back. 


Mr. Rolt.—Yes, I am much obliged to 
your Lordships. 


The zoth June 1860, 
Present : 


Lord Kingsdown, Lord Justice Knight 
Bruce, Sir E. Ryan, Lord Justice Tur- 
ner, Sir J. T. Coleridge, Sir L. Peel, and 
Sir J. W, Colvile. 


Mahomedat Law—Legitimacy—Marriage— 
Presumption. 


On Appeal from the Supreme Court of 
Fudicature at Madras, 


Mahomed Bauker Hossein Khan Bahadoor ` 
| versus 


Gerbe Begum, an infant, by syed 
Fareed, her grandfather and next friend. 


According to the Mahomedan Law, the legitimacy or 
legitimation of a child of Mahomedan parents may be 
presumed orinferred from circumstances without proof, 
or at least without any direct proof either ofa marriage 
between the parents, or of any formal act of legitima- 


tion.. e 


THE question-in the present appeal from 
the Supreme Court of Judicature at Madras, 
between Mahomedans, is whether, upon the 
evidence in the case, the appellant ought to 
be considered as the lawful brother of Sha- 
saver Jung Bahadoor, that is to say, the law- 
ful son of Oomdut Ool Oomrah, a Mahome- 
dan, formerly Nabob of the Carnatic, the 
father of Shasavar Jung Bahadoor who, having 
survived Oomdut Ool Oomrah for more than 
half a century, died at Madras in the year 
1856, ee 

The point. arose in a suit, in the Court 
already mentioned, for administering the estate. 
of Shasavar Jung Bahadoor, the “decree in 
which, dated the 9th February 1858, directed, ° 
among other things, a reference to the Master 
of the Court, to enquire and report whether 
the appellant was a brother of Shasavar Jun 


Bahadoor, and directed that, for that purpose, 7 
ithe appellant (not a party to the cause) should | 


be at liberty to go before the Master. š 
The appellant, availing himself of this per- 


SE carried in a state offavts and charge". . 
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e before the Master, which {contained in p. 10 
| of the Appendix) is in these terms :— 


~ © That the Master was directed to enquire and report 
to the Court whether the said Mahomed Banker Hoos- 
sain: Khan Bahadoor is a brother of Shasavar Juag 
Bahadoor, the intestate, in the pleadings of this cause 
named. - 

ze That Shasavar Jung Bahadoor, the said intestate, 
was the son of Oomdut Ool Oomrah Bahadocr, Nabob 
of the Carnatic, now deceased. 

“That the said Oomdut Ool Oomrah Bahadoor, 
Nabob of the Carnatic, the father of the said Shasavar 
Jung Bahadoor, deceased, was some three or four years 
prior to his death married, in the form usual amongst 

~ Mahomedans for performing Nicka-marriages, to one 
Ameen Sahiba alias Buddee Beebee. 


“That the said Mahomed Bauker Hoossain Khan 
Bahadoor was the only issue of the said marriage, and 
was the son of the said Oomdut Ool Oomrah Bahadoor, 
Nabob of the Carnatic, by his Nicka wife the said 
Ameen Sahiba alias Buddee Beebee,*t and is, therefore, 
the brother of the said Shasavar Jung B&hadoor, de- 
ceased. `. 

“That the said Mahomed Bauker Hoossain Kh8n 
Bahadoor has, from the date of his birth up to the pre- 
sent time; been acknowledged, treated, and received by 
the Governor in Council in Madras, by the Nabobs of 
the Carnatic, his relations, and by the late Shasavar 
Jung Bahadoor, deceased, in his life, and by his rela- 
tions and friends, as the son of the said Oomdut Ool 
Oomrah Bahadoor, Nabob of the Carnatic, and as the 
brother of the said Shasavar Jung Bahadoor, deceased, 


“* That the said Mahomed Bauker Hoossain Khan 
Bahadoor and Shasavar Jung Bahadoor, deceased, 
were, on the death of their father, the said Oomdut Ool 
i Oomrah Bahadoor, Nabob of the Carnatic, on the re- 
| presentation of the family of the said Oomdut Ool 
| Oomrah Bahadoor, the Nabob of the Carnatic, on the 
2oth day of September 1801, acknowledged by Lord 
Clive, then Governor of Madras, to be the sons of the 
said Oomdut-Ool Oomrah Bahadoor, the Nabob of the 
| Carnatic ; and a pension of 10,000 rupees was granted 
to each offhem, the said Shasavar Jung Bahadoor, de- 
| ceased, and the said Mahomed Bauker Hoossain Khan 
i Bahadoor, as the Nicka sons of the said Oomdut Ool 
} Oomrah Rahadoor, the Nabob of the Carnatic, de- 
ceased,’ which pension-has since been and still is paid to 
the said Mahomed Bauker Hoossain Khan Bahadoor. 
«That the said Mahomed Bauker Hoossain Khan 
Bahadoor has been admitted by the defendants Mayroon 
l Nissa Baigum and Madar Ool Oomrah Bahadoor to be 
j the brother. of the said Shasavar Jung Bahadoor, the 
SN former by her Counsel and Proctor on the hearing of 
the Ecclesiastical suit in the Supreme Court in which 
her right, as widow of the said Shasavar Jung Bahadoor, 
deceased, was established and declared, and by the said 
Madar Ool Oomrah Bahadoor in the late’ Nabob’s 
l Maukamah Court; and in certain writings under his 
E d 
The claim was opposed on behalf df the 
respondent, the dapghter and only.child of 
Shasavar Jung Bahadoor ; and evidence was 
adduced on each side in support of it and 
against’ it. Upon the whole of the evidence 
8 (it is set forth in the Appendix), the Master 
| > ,,rgported in the appellant’s favour, finding that 
o the appellant "was the son of Oomdut Ool 
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Oomrah, by “his Nicka wife” Ameen Sahi- 
ba, and was the brother of Shasavar Jung Ba- 
hadoor. But exceptidns to the repo were 
taken by the respondent, and, upon argument, 
decided in her favour by the Supreme Court 
a decision that produced the appeal now be- 
fore their Lordships, which was argued here 
fully and very well. l 


The exceptions and the order allowing 
them (which will be found in pp. 40 and 41 
of the Appendix), are thus :— 


“ First Exception.—For that the said Master hath, in 
and by the said'separate Report, rejected the Exhibit C, 
menttoned and set forth in his said Report, and offered 
as evidence on behalf of the plaintiff, in support of her 
state of facts and charge left in this cause on the 23rd 
day of April 1853; whereas the said Master ought not 
to have rejected such Exhibit C, but ought to have 
admitted it as evidence for the said plaintiff. 


+ 


“Second Exception.—¥orthat the said Master hath in 
and by the said separate Report, found that Mahomed 
Bauker Hoossain Khan Bahadoor is the brother of Sha- 
savar Jung Bahadoor, the intestate, in the pleadings of 
this cause named ; whereas the said Master ought to 
have found that the said Mahomed Bauker Hoossain 
Khan Bahadoor is not the brother of the said Shasavar 
Jung Bahadoor, deceased. ` 

‘ Li 


“ Wherefore the said plaintiff doth except to the said 
Masters separate Report, and appeal therefrom to the 
judgment of this Honorable Court. e` 


“ The matter upon the exceptions taken'by te plaint- 
iff to the separate Report of Charles Martin Teed, Esq., 
the Master of this Honorable Court, dated the roth day 
of June last, made in pursuance of the decree made on ` 
the hearing of this cause, and bearing date the oth day 
of February last, coming on to be argued this present 
day before the Honorable the Supreme Court of fugica- 
ture at. Madras, in the presence of Counsel learned on’ 
behalf of the said plaintiff and Mahomed Bauker Hoos- 
sain Khan Bahadoor; and the said Exceptions and Re- 
port being. opened; upon debate of the matter on hear- 
ing whatewas alleged by the Counsel on both sides: 
This Court doth order that the said Exceptions be 
allowed, with costs of the proceedings had before the 
said Master, and of this application and order, í 

"7 By the Court.” ; DS 


o. WE r 
a ‘ ' 
In the view that their Lordships take of the, l 
matter, the first exception is unimportant; for, “` 
whether the document to which it relates be SC 
considered or not considered as part of the. . 
evidence, the conclusion as to the question. 
of legitimacy must, according to their Lord-. 
ships’ opinion, be the same; and with regard . 
to that question, their Lordships find it = + 
to be, if not established, ap Jéast highly ` 
probable, that the appellant, who seems ` 
now to’ be between fifty-eight and. sixty-two 
years of age, was born in -the house of 
Chaittore Begum, a Nicka wife of Oomdut ' 
Ool Oomrah;'and it appeats Io be clear ~ 
that he (the appellant) is the son of a 
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woman who was as aprotegte or dependant, 


if not a servant, of that lady. She seems to 
have brought up thé appellant’s mother, 
Ameen Sahiba, mentioned in the Report, and 
to have oken an interest in her. It appears 
likely that Ameen Sahiba, from a time pre- 
ceding her adolescence, until the death of 
Chaittore,. had no other home than the resi- 
dence of Chaittore, and that Oomdut Ool 
Oomrah, .whether legitimately or illegiti- 
mately, was the father of the appellant, and 
so, from the time of his birth, reputed gene- 
rally to be; their, Lordships, by using the 
term “reputed generally,” not however 
meaning to afirm or deny. that there- ever 
was any acknowledgment of the paternity 
by Oomdut Ool Oomrah. He (Oomdut Ool 
Oomrah) died before the year 1802, and was 
survived for several years by Chaittore. She 
was survived for several years by Ameen 
Sahiba, and since the death of Ameen Sahiba 
some years have elapsed. 


More than once in the proceedings before 
us, Ameen Sahiba is described as a slave. 
Their Lordships, however, believe, and it.has 


-been, by the Counsel on each side, at the bar, 


expressly and distinctly admitted, that she 
was not so. Their Lordships, accordingly, 
for every -purpose of the present litigation, 
assume thate meen Sahiba, during her whole 
life, wag free. i 


Chaittore, who seems not to have had any 
child of her own, appears to have adopted the 


' appellant from the time of his early child- 


hood, if not from the time of his birth, and 


theftceforth during the whole of her life to 


have treated him as her son; and both the 
appellant and his mother lived continually, 
as it seems, with Chaittore until her geath— 
the appellant from his birth, his mother from 
atime preceding thatevent. The appellant’s 
examination in support of his state of facts 
contains but an indistinct aad indirect, if it 
contains any, allegation that his mother was 
the wife of Oomdut Ool Oomrah. 


Proceeding on the basis of these remarks, 
their Lordships deem it necessary or con- 
venient now.to divide the. evidence into 
two portions: ẹthe Graf consisting of the 
testimony:of two widow ladies, named Shur- 
foon Nissa . Batgum: and Fakroon Nissa 
Baigum (pẹ. §2: 13, 14, Appendix), and 


- the second’ consisting of all the rest of the 


evidence ; and to consider the second portion 
previously. to considering the first; and, in 


` considering the second porteon, to deal with 


it as-if. the’ first were not existing. So, 
viewing the evidence, their -Lordships are 


° . 
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of opinion that what has just been destribed ° 


as the second portion of it is insufficignt to 
support the. appellant’s contention that he is 
the legitimate or legitimated son of Oomdut 
Ool Oomrah. By the second portion of the 
evidence it is not showh that there was fat 
any time a ceremony of marriage between 
him- and Ameen Sahiba, or that she at any 
time claimed or professed or represented 
herself to be his wife or widow, or was at 
any time acknowledged. by him as his wife, 
or was by the Government or otherwise at 
any time recognized or treated as his wife or 
widow. Though -five other ladies, as his 
widows, had. allowances from the Govern- 
ment, she had none. 


The cage, too, thus regarded, there is no 
proof that Oomdut Ool Oomrah at any time 
treated, recognized, or acknowledged the 
appellant as his son, and it does not. (we 
think) help the appellant that, soon after 
his alleged father’s death, the appellant, as 
a member of Oomdut Ool Oomrah’s family, 
had a pension from the Government, which 
the appellant still enjoys, and which there 
seems to their Lordships to be no reason in 
point of justice, fairness, or propriety, why 
he should not continue to enjoy. That pen- 
sion was, with the assent and concurrence of 
the family of Oomdut Ool Oomrah, certainly 
allotted to the appellant, then a minor in very 
early childhood, as a son of Oomdut Ool 
Oomrah, but ‘also as the son of Chaittore, 
which, by adoption, though by adoption alone, 
as already mentioned, the appellant was: nor 
can he, in our opinion, be taken to have had, 
or to be enjoying, any Government pension 
or Government allowance whatever in the 
character of ason of Ameen Sahiba. It was 
for the’ pecuniary interest of Chaittore, 
with whom the mother aad the son were 
living, to represent the appellant as Chaittore’s 
son, and if Ameen Sahiba was not a widow 
of Qomdut Ool Oomrah, it was for her inter- 


EH 


Ka 


est also, and that-of the appellant, that RE - 


should not be represented as her son, Their 
Lordships are of opinion that, unless the, 
testimony, forming what their Lordships term 


the first portion sof the evidence, ought tos 


be deemed credible and of some weight, 
the appellant’s.claim fails. Is, then, Shurfoon 
Nissa Baiguni, or Fakron Nissa Baigum, 


a credible witness? They have deposeti® 


thus ¥— 8 E 
S A e a 
- @ 
“ Shurfoon Nissa Baigum, a widow, residing at No. 28, in 
Amyapah Moodelly Street, at Royapettah, within th@loca 
limits of Madrasy produced, the 1gth Ma? of Apala8s58, “or 


| examination before the Maste? in support of the Satz of 
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people came in, tied a Lutcha,and put a nose ornament. The 


kel Lutcha was tied on Ameen Sahiba, and the nose ornament 


I cannot say who by, there were so many 
persons present. I do not know if any of the people are 
alive except us two. After the Nicka ceremony Oomdut Ool 
Oomrah and Ameen Sahiba lived as husband and wife. After 
Bauker Hoossain Khan’sbirth, Ameen Sahiba was in the 
Chaittore Baigum’s house. Bauker Hoossain Khan.has been 
treated by myself as my brother’s son, as my nephew. I knew 
Shasavar Jung; he was the son of my brother Oomdut' Ool 
Oomrah. Shasavar Jung’s mother was Koolsoon Baigum, 

- who brought him up, and Bauker Hoossain was brought up 
by Chaittore Baigum. 


was put on her; 


** Cross-examined by Mr, Wilkins; —Ameen Sahiba wasa child 
of a poor man: Ido not know his name. Ameén Sahiba was 
not a slave girlin the family ; she was the child ofa poor noble- 
man, who, being unable to stipport his child,gave the child to be 
supported by Chaittore Baigum. | know this because we were 
in the habit of going to Chaittore Baigum’ s house, and she in 
the habit of coming to us. Upon asking Chaittore Baigum 
she said it was a poor nubleman’s child, and 1 bring her up; 
she did not say who the poor nobleman w2s, and we did not' 
ask. Iwas present when the Nickatook place. 1 was notin 
the Dewanah Khanah when the Nicka was read and took 
place. Iwas among the assembly of the females. Ameen 
Sahiba died lately, about seven‘or eight.years ago. `~ 


N 


 Reeexamined by Mr. Ritchie—Ameen Sahiba lived in 
Chaittore Baigum’s house up to the time of her death, 


Examination of Fakroon Nissa Baigum.. 
~ e, . a 
“ Fakroon Nissa Baigum, a widow, residing at No. 16, in 
Vencatachellum Chetty Street, at Triplicane, within the local 
limits of Madras, produced the 1gth day of April 1858, for ex- 
amination- before the Master in support of the state of facts 


and charge of Mahomed Bauker Hoossain Khan Bahadoor: 


left in this cause, having been first duly sworn, saith: I know 
Mahomed Bauker Hoossain Khan Bahadoor. I knew his 
mother; she was called Ameen Sahiba, but commonly known 
by the name of Buddee. Beebee ; she married. Oomdut Ool 
Oomrah by a Nicka cergmony., Oomdut Ool Oomrah was my 
‘brother, I was present at the ceremony. This was many 
years ago. It took place in the Chepauk Garden. I cannot 
say when Mahomed Bauker’ Hoossain Khan Bahadoor was 
born, but he was about a year ora year and- -a-quarter old yhen 
- ‘HPtatherdied. I knew-the late ShasavarJung Bahadoor : he 
was my nephew ; he was the step-brother of Mahomed Bauker; 
when they were young, they were received as brothérs and 
played’ together; when they grew up,they remained separate. 
e Mahomed’ Bauker was brought up by Chaittore Bai Em, a ho 


evas the mother of Shasav ag Jung. eMahomed Bauker was 


barn affer the Nicka marriage of Ameen. Sahiba. Oomdut 
Ool Oomrah’ used to eal] the’ child to him, see itand caress it, 
ajd treated hiën as he did Shasavar Jung. ` Mahomed Banker 


, bas been received by. myself and other members of Oomdut 


‘eO! Odmrah’s family as bis son, 


? 
Li 


"TZ Cross-wamined by Mr. (21751 am sev enty E) ive years 


s og, Ameen Sahiba was th@daughter of a poor woman, who 


was nota slave girl; I do not know who the father of Ameen 
i was. I do not know if the Canzee was-present af the 

e titheoftife Nicka mätch age.. The céremony took place outside, 
ée Lë Bag 
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eacts EE of M Er) Banker Hoossain KhanBahadoor, | and the ladies were all collected-inside ofthe house on ocgasion 

left in this cause, having been first duly. sworn, said: [I know of the ccremony. I was in the assembly. I saw theNickawas 

. Mahored*Bauker Hoossain Khan. Í knew his mothér and | read ;it was readin the DewanJ¢hanah ; afterwards the people 

e father, who was my brother. There wasa girl inside the house; | came where the ladies weré, and congratulated each other," I 

he married ‘her by Nicka. ‘The Nabob Oomdut Oo! Oomrah | was not present Ph the ‘Dewan -Khanah when the Nicka cere- 

married by Nicka Ameen Sahiba. -Some time after the Nicka | mony wasread. After this was read outside, the people came in 

marriafe, BaukerHoossain yas born Immediately onthebirth | where thé ladies were, and tied the Lutcha and put theNuttoo. 

of the child he was given in adoption to Chaittore Baigum, | The Nuttoo was pnt in the nose of Ameen Sahiba 3I do not re- 

'I was present at t the Nicka. The Nicka was read outside. The | collect who did this. The Lutcha was tied onthe neck ofAmeen 


Sahiba ; I do not recollect who tied the Lutcha. Before her 


marriageA meenSahiba was aMussulman’s child, apoorman’s 


child; and was brought up in the house of Chaittore Baigum. 
Ameen Sahiba is dead ;'she lived many years after Mahomed 
Bauker’s birth. I do not know anything pore of the Nicka 
than I have said. I know nothing abéut the dowry. 


“ Re-examined by Myr. Ritchie.—I did not . hear the -Nicka 
read, Ameen Sahiba was inside the Zenanah with the females 
during the whole of the marriage ceremony, Ameen Sahiba 

was of a marriageable age at the time of the ceremony. After 
the „ceremony Ameen Sahiba lived in.the house of Chaittore 
Baigum. Chaittore Baigum was the wife of Coment Ool 
Oomrah.” .' - 


Whatever may have induced the ladies 
to give this testimony, their Lordships’ find 
themselves unable to credit it. They think 
it very highly improbable that, if. a ceremony 
of marriage between Oomdut Ool Qomrah 


and the appellant’s mother, of any such kind 
as that stated, or of any kind, had taken place 
With ‘such a degree of publicity as that alleged 
by the two ladies, or with anything like it; 
the fact would not have been proved also by 
some other witnesses or witness, notwithstand- 
ing the lapse of time, Nor-do their Lord- 
ships beliéve that Chaittore or Ameen Sahiba 
would so have conducted herself, or so aeted 
as‘ they . respectively appear to have done; if 
there had been any such mariage. The 
conduc? of both i is so strongly opposed to the 
notion of a marriage between the protegte, 
dependant, or servant, and the husband of the 


, e 7 
. protectress, patroness, or mistress, as to render 


it impossible for their Lordships to think that 
such a marriage took place, upon the founda- 
tion merely, of the evidence before them. 
Why had not. Ameen Sahiba, -why did she 
not claim, a house. or establishment. of her 
own? Why - did she continue, in that of 
Chaittore ? Why; not have, dé not: claim, 
an allowance from the Goverament? Why 
concedé, ` as she Seems to have conceded, her 
son to Chaittore 9, Why rest contented or dis- 


contented. in the humble and dependent, and- 
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Masters opinion, but from the circumstances 


` 
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and that there should be no costs of the pre- ` 


almost, if not altogether, ignominious:position 
in which she remained, when five wives of 


‘the Prince (hér husband as „nów alléged) has 


establishments, and allowances agreeing with 
his rank? Their Lordships think that not 
a single portion of the evidence of either of 
these two’ ladies can be trusted, and, if that 


is so, there is (it cannot be necessary to re- 


peat) jno proef that Ameen ‘Sahiba was ever 
married, nor proof that she ever represented 
herself as a married woman orasa widow, 
nor proof of any acknowledgment on the part 
of the alleged father by word or deed, by lan- 
guage or conduct, that he was her. husband, 
or the father of her son. | 


= Their Lordships, therefore, hold that the 
judgment. under appeal is right, unless as te 
costs. But, in arriving at this conclusion, 
they wish to. be distinctly understood as not 
denying or questioning the position that, ac- 
cording to: the Mahomedan Law, thé law 
which regulates the rights of the parties be- 
fore us, thy legitimacy or legitimation of a 
child.gf Mahomedan parents may properly be 
presumed‘ or inferred from circumstances 
without proof, or at least without any direct 
‘proof, . either of a. marriage . between -the 
parents, or of any formal act of legitimation. 

Here there is, in their Lordships’ judg- 
‘ment, an absence of circumstances: sufficient 
to found or justify such a, presumption or 
such an inference. l l 

With regard to costs, however, theic Lord- 
‘ships-do not®*impute to the appellant either 
‘wilful or corrupt perjury, or subornation of 
‘perjury ; and, therefore, not:merely from the 


of the case also, they consider. the appellant's 


. claim, though untenable, so excusable that 


they will humbly recommend to Her Majesty 
that the appdilint should not be subjected to 
any costs (except his own) of the proceedings 


before the Master, or of those before the 


Supreme Courts that the order before them 
should so far, and only so far, be varied ; 
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sisters are heirs of their brothers. > 
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sent appeal, e 


~The 17th Febfuary 1864. 
Present: 
Lord Ki agsdown, Lord Justice Knight Bruce, 


. Lord Justice Turner, Sir L, Peel, and Sir 
J. W. Colvile. 


Hindoo Law of Inheritance—Sisters—Daughters 
(Marriage and Marriage portions of.) 


On Appeal from the Supreme Cour: of 
Bombay, 


SCH 
Venayeck Anundrow and others 
Ver sus 


Luxoomabaee and others. 


According to the Hindoo Law, in Bombay at least, 


_ The marriage of daughters and their marriage por- 
tions do not exclude them from participation. 


THE question raised ‘by the demurrer, the 


„subject of this appeal, is whether the plaint- 


iffs in the ‘suit, the appellants, have, by the 
statements in their Bill, shown any interest 
in the estate of Bhugwantrao, the testator 
in the cause, or any concern with ite If they 
have not, the demurrer was rightly allowed. 
Bhugwantrao was a Hindoo, resident at 
Bombay. He died in the year 1851, having 
made his will in the English language, dated 
in that.year. He appointed his wife, one of 
the respondents, now his widow, sole execu- 
trix, and, in addition to some directions, which 
need not be now particularly mentioned, he 
expressed himself thus: AlI the outstand- 
ing debts due to me must collect, and after 
paying legal debt due by me, and the expense 
of*the funeral and other ceremonies during 
the first year of my death, the remainder 
property, both moveabletind immoveable, &c., 
l give and- bequeath toe Luxoomabaee, my 
dearly beloved wife, and my little son Guja» 
non, an infant.” Then follows an expression 
which bas with propriety bedn the subject of 
observation, namely, the expression “the joy$, 


Ge, I have made for my wife and chikdren,e 


they belonging themselves respectively.” 
Their Lordships, héwever, consider that the 
word “respectively ” Has no application ® 
the gift of the residue, but refers only t 


whatever may have heen ‘Infant By wl, - 
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The Testator, as has been said, died in the 


. Same year, survived by his wife, the execu- 


' @@ trix, one of the respondents, and her three 


e 


q 


daughters by him, who are also respondents, 
and by the infant son Gujanon, who died in 
the year 1853, a child under four years of 
age. d 


Observations have been very properly made 
concerning the true construction of the words 
-of the gift of the residue—whether as giving 
or not giving an absolute interest, and whe- 
ther as giving or not giving an interest, in 
the nature of what English Lawyers call 
9 joint-tenancy, or as giving or not giving an 
interest of the nature of what English Law- 
yers call a tenancy in common. In the cir- 
“cumstances that happened, their Lordships do 
not think it necessary to give an opinion upon 
that point or those points of construction: fer 
whether the gift was absolute, or not absolute, 
whether in common as we call it, or.in joint 
tenancy as we call it, upon the testator’s death, 
the widow and his son took the whole between 
them, at least in possession, and upon the 
' death of the son, an infant of tender years, 
-the widow became in every possible view en- 
titled to the whole, at least for her life. There 
is no possible claim to an interest in posses- 
„sion in the appellants. Their claim is thus: 
They contend that, upon the death of 
Gujanon, the absolute interest in the whole, 
-or a moiety, subject to a life-interest in the 
-widow, g@evolved upon his heirs, and that 
those heirs were the appellants, and not: the 
three daughters of the testators, the co-re- 
spondents with the widow. They make out, 
thev say, that proposition by the nature of 
their relationship, namely, that they were the 
sons of the brother of the Testator, and being 
so related in the male line, they excluded by 
law, they say, the sisters of Gujanon from 
the heirship to Bim, a proposition which the 
respondents deny. 


, Now, upon the question of the capacity of 
the sisters to be heirs to their brother, differ- 
ent views of the lọw appear to have been 
taken in different parts of India, and a gene- 
ral -leaning in favBui of excluding the sisters 


° in such a case appears to*prevail in Bengal, 


But appears nat to prevail in the territories of 
Bombay. It is a point upon which probably 
it may be said that a reasonable difference of 
Opinion may be entertained ; but the. author 
-ities most regarded in Bombay, whence this 
ease comes, seem to be in favour of preferring 
‘thg claim of the sisters to the claim of the 


“males paternal erelatives, the cousins, The 
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Chief Justice, in giving his judgment e Nie 
present case, quotes a book with which we 
are not familiar here, but which seems to 
be well known "9 Bombay, and to be con- 
sidered and treated as an authority there. 
He says (page g of the Appendix, line 29): 
“ Supposing, then, Luxoomabage to take a 
life-estate only in-the descended inheritance, 


the reversion vests in the next heir of 


Gujanon, and, upon the. best authorities 
recognized in this Presidengqy, that heir 
is his sisters, who are defendants in this 
suit. This appears, from Muyakhu, Chap. 
IV., p. 19, where, after enumerating the 
mother (see pp. 14 and 15), the uterine bro- 
ther and his sons (sections 16 and 17), the 
paternal grandfather (section 18) (and no 
paternal grandmother of Gujanon, is shown 
to be in existence on the face of this Bill), 
the Commentator, in section 19, proceeds 
thus: ‘In default of her (the paternal 
grandmother) comes the sister, under this 
text of Menoo. To the- nearest Sapinda 
(male or female) after him (or her) in the 
third degree the inheritance next belongs, 
and thus of Bruhuspitia, where many ‘claim 
the inheritance of a childless man, whether 
they may be paternal or maternal relations, or 
more distant kinsmen, he who is the nearest 
of them shall take the estate’ And the 
next rank is hers (the sister’s), e bo, from 
her being begotten under the brother’s family 
name, and there being no further reservation 
with respect to the Gentile relationship. 


Neither is she mentioned in the texts as an ` 


occasion of taking the wealth, but as yext 
of Ara she succeeds. Considering the high 
authority of the Muyukhu on this side of 
India, this might alone seem sufficient to 


establifh the position that the sister comes. 


next in order of inheritance after the pater- 
nal grandmother; but, according to certain 
Commentators on the. Mitackshara, the sister 
comes next in order of inlseritance after 
the brother, The passage in the Mitackshara 
is contained in the first paragraph of Chapter 
II., section 4: ‘On failure of.the father, 
brethren share the estate.’ Nanda Pandita 


and Balam Bhatta, says Mr. Colebrooke, in - 
his note to this passage, censider that, as ` 
including ‘brothers and sisters’.in the same, 


manner in which ‘parents’, have been 


explained ‘mother and father end conform- ` 


ably with an express rule of Grammar. 
They observe that the brother inherits first, 
and, in his default, the sisters; this opinion, 
Mr. Colebrook states, is ,controverted. ‘by 


Camalacara and the author of Muyukhu, 7 


Council. Dol, Am. ! 
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It gertainly is so in section 16 of Chapters 
IV. and VIII. of the Muyukhu, p. 105 ;- but 
it should be observed+that in p. 15 of the 
same commentary the doctrine of the Mitack- 
shara, now generally regarded as es'ablished 
as to the word ‘parents’ including both 
‘mother and father’ is controverted, and on 
precisely the Same grammatical grounds.” 


Their Lordships desire not to be under- 
stood as: expressing an opinion that the 
general courge said to be taken in Bengal 
upon this subje€t, or upon the construction 
of the word ‘brethren,’ is wrong; but cer- 
tainly neither are they satisfied that the con- 
struction put by the passage in the Mitack- 
shara, which has been mentioned, and gene 
rally adopted, as it seems in Bombay, is wrong. 
Their Lordships come to the conclusion that 
the general.rule in Bombay has long been, 
and is, to treat the sisters as heirs to the 
i ara rather than the paternal relatives 
of the description of the present plaintiffs: 
Accordingly, their- Lordships think that they 
may safely and properly, in the present in- 
stance, adopt or accept that rule. Théy con- 
sider that, in Bombay at least, the sisters, 
in such a case as this, are the heirs of the 
brother, The consequence is that, in what- 
ever possible manner the Will of the Testa- 
tor is ead, the entire interest in the pro- 
pertyin question must, we think, be viewed 
as vested in the widow and her daughters, 
or some or one of them, and (bat, therefore, 
the appellants here, the sons of the brother 
of the Testator, are suing in a matter in 
whjch they have not shown the slightest 
‘interest, nor with which have they any con- 
cern, The result is, in their Lordships’ 
„Opinion, that the demurrer was rightly allow- 
ed, and that the appeal should be @ismissed 
‘with costs. l e 
JE ought to be added, as to the argument 
that the marriage of the dayghters and their 
them from par- 
ticipation, that their Lordships think there 
is no.ground for that argument either in 
principle-or otherwise. 


The 26th July 1865. 
e Present: 


Lord’ Justiees Knight Bruce, Lord Justice 
Turner, Sir J. T. Coleridge, Sir L. Peel; 
and Sir J. W. Colvile. - 


Registration Act(XIX. of 1843)—Construction of. 


"On Appeal from the Sudder Dewanny Adaw- 


lut at Calcutta, = 
Vol, IIL 


` Sreenath Bhuttacharjée .. ° 


bay 


versus ` H 


= S 
Ram Comul Gangooly, Gobind Chunder 


Mozoomdar, Gobind Chunder Sen, Tara- 
prosono Mookerjee, and Ghunder Coomar 
Roy, by substitution for Juggut Chunder 
Mookerjee. 


The words “any knowledge or notice of any such un- 
registered deed or certificate alleged to be had by any 
party to such registered deed or certificate notwithstand- 
ing ” in section 2, Act XIX. of 1843, refer not only to the 
mortgages and certificates mentioned in that part of the 
section which immediately precedes these words, but ex- 
tend also to the deeds of sale or gift which are mention- 


ed in the earlier part of the section. 


The words "7 provided its authenticity be established 
to the satisfaction of the Court ” in the same section, 
point not merely at the exclusion of a forged deed from 
the benefit of the Act, but also of a deed tainted by fraud 
although in other respects genuine. 


e 

In disposing of this appeal their Lord- 
ships do not think it necessary to enter fully 
into the details of the case. The view they 
take of it will be sufficiently explained by a 
mere general outline of the facts. Ramco- 
mul Gangooly was originally mortgagee of 
the entirety of the zemindary, pergunnah 
Hava'eshur. He subsequently acquired the 
full proprietary right to and possession of 
the zemindary by a foreclosure suit, and suit 
for possession consequent thereon, and after 
he had thus acquired the proprietary right in 
the zemindary he applied for the mutation of 
names in the Collectorate, and was there 
registered as sole proprietor of fhe whole 
zemindary. The appellant, Sreenath Bhut- 
tacharjee, alleges that Ramcomul Gangooly, 
before he had acquired the proprietary right 
in the zemindary by an ikrar or agreement 
for sale, dated the zoth December 1852, 
agreed with Taraprosono Mookerjee that, in 
the event of his acquiring the proprietary 
right, he would transferea moiety of the 
zemindary to Taraprosono, and that, after he 
had acquired the proprietary right, he, by a 
kabala or deed of sale, dated the 31st July 
1853, transferred the moiety of the zerfin- 
dary to Taraprosong accordingly. The 
moiety of the zemindary thus transferred to 


Taraprosono was, as the- appellant alleges, .° 


afterwards convéyed te him by deed, bearirg 
date the 27th March 1854; but this ‘teed 
was not registered until the znd May 1854, 
In the-meantime, and on the sth April 1854, 
Ramcomul Gangooly by a deed of that datë, 
in consideration of 
rupees; convgyed the whole zemindary’, to 
Gobind Chunder Mozoomdar, and by a deed 


‘lof even’ date Taraprosone » Mookerjégy.ie 
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conefderation of the sum of 15,000 rupees, also 
-convefed all his interest in thé zemindary to 

GobigdChunder.Moozoomdar, and on the 2oth 


April 1854 both these deeds - were duly 
registered. 


Aféer the execution of these deeds Gobind 
Chunder Mozoonidar had possession of the 


_ whole zemindary, and he was in possession 


of it when the suit, out of which this appeal 
his arisen, was instituted. 


. This suit, which is in the nature of an 
ejectment suit, was instituted by the appel- 
lant against Ramcomul Gangooly, Gobind 
Chunder Mozoomdar, and Taraprosono Moo- 
kerjee, and ‘several other persons, for re- 
covering the moiety of the zemindary alleged 
to have been conveyed to the appellant in 
manner above mentioned. The plaint in the 
suit alleges that Ramcomul, through -frau- 
dulent motives, had disposed of the wholé 
zemindary (including the moiety previously 
sold by him to Taraprosono Mookerjee) to 
Gobind Chunder Sen in the fictitious name 
of Gobind Chunder Mozoomdar, under a 
kubala,{[dated the 4th April 1854, for con- 
sideration of 90,000 rupees, but the plaint 
contains no allegation whatever of any fraud 
on the part of Gobind Chunder Mozoom- 
dar. 

Gobind Chunder Mozoomdar by his answer 
wholly denies the title set up by the appel- 
lant, and rests his case on the conveyance 
to him by Ramcomul. He sets up no title 
under T'agaprosono Mookerjee, and, on the 
contrary, he says that Taraprosono Mooker- 
jee had no right or interest in the zemin- 
dary, but it appears, both by the answer and 
throughout the proceedings in the suit, that 
Taraprosono Mookerjee had under his alleg- 
ed ikrar and kubala set up claims to the 
property, and the answer in effect treats the 
release from him as obtained for the purpose 
of putting an end to those claims. There 
is a great deal of evidence in the cause with 
reference to the most part of the alleged 
ikrar and kubala set up by the appellant ; 
but on the hearing of the cause before the 
Principal Sudder Ameen, he dismissed “the 
suit, and upon appead this decree was affirm- 
ed by the Sudder Court. Thg appeal before 
u3 is from these decrees. 


The judgmeats, both of the Principal 
Sutider Ameen and of the Gudder Court, 
appearto have proceeded upon a full and 


, careful examination: of the facts of the case: 


but their Lordships, as,they have intimated, 
dotot find it necessary to entér upon. this 
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_ It appears that, by the Indian Act XIX. 
of 1843, which is set out in the Schedule to 
the appellant’s case, it Ae provided “that from 
the first där of May last every deed of sale 
or gift of lands, houses, or other real pro- 
perty, a memorial of which has been or shall 
be duly registered according to law, shall, 
provided its authenticity be established to 
the satisfaction of the Court, invalidate any 


other, deed of sale or gift for the same pro- ` 


perty which may not have been register- 
ed, and whether such second er other deed 
shall have been executed, prior or subsequent 
to the registered deed; and that from the 
said day every deed of mortgage on land, 
houses, and other real property, as well as 
certificates of the discharge of such encum- 
brances, a memorial of which has been, or 


shall be, duly registered according to law,’ 


and, provided its authenticity be established 
to the satisfaction of the Court, shall be satis- 
fied in preference to any other mortgage oh 
the same property. which may not have been 
registered, and whether such second or other 
mortgage shall have been executed prior or 
subsequent to the registered mortgage, any 
knowledge or notice of any such unregistered 
deed or certificate alleged to be had by any 
party to such registered deed or certificate 
notwithstanding.” 

Their Lordships are of opinion th#® this 
case may well be decided, and ought to be 
decided, upon the provisions of this Act. ° 


Two questions arise upon the Ad: jirst, 
whether the words at the close of the ĉn- 
actment, “any knowledge or notice of any 
such unregistered deed or certificate alleged 
to be hag by any party to such registered 
deed or certificate notwithstanding,” are to 
be construed ‘as referring only to the mort- 
gages and certificates mentioned in that par 
of the enactment which immediately precede 
these words, or are to be taken to extend 
also to the deeds of sale or gift which 
are mentioned in the earlier, part of the 
enactment; and, secondly, what “meaning 
is to be attributed to ‘the words “ provided 
its authenticity be established. to the satis- 
faction of the Court,” which are contain- 
ed in the enactment. As toethe first ques- 
lion, their Lordships are of gpifiion that, 
upon the true construction of tfe Ad, the 
words first above mentioned apply not only” 
to deeds and certificates-of mortgage, but. 
also to deeds of,sale or gift. This enact-- 
ment, although divided into two branches 
in consequence of the different effect which 
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is given’ to it a3 lo deeds of sale and of 
mortgage, was plainly intended to be a gene- 
ral enactment. Thesewords we are consi- 
dering are words of reference, and the. terms 
used being general and comprehensive, their 
Lordships seg no reason for confining their 
operation to one branch of the enactment rather 
than extending itto both. Had it been intend- 
ed that they should be so confined, there would 
have been no difficulty in expressing that 
intention. It would be difficult to find any 
reason ebe, Tim the case of a mortgage, 
priority should be given to a registered 
deed over an unregistered deed, notwith- 
standing knowledge or notice of the un- 
registered deed by, the registered mort- 
gagee; but in the case of a sale the priority 
of an unregistered deed over a registered 
deed should be retained, in cases of know- 
ledge or notice, by the registered vendee or 
donee. The too common practice in India 
of setting up forged and fraudulent deeds, 
and the security against this practice which 
is afforded by registration, are quite sufficient 
to account for this enactment extending 
both to sales and mortgages, and the policy 
of such enactments is not unknowa in other 
countries. The Irish Registration Acts 
afford an instance of it. Then as to the 
second qugstion.. The proviso is that the 
authenticity of the deed be established 10 the 
satisfaction, of the Cout. The word 
e aythenticity ” would seem, according to 
to point merely at the 
exclusion of a forged deed from the benefit 
of the AG; but th ir Lordships think that 
it could not be intended by the At that 
a deed which was tainted by fraud, al- 
though in other respects genuine, should 
be placed on the same footing as ag honest 
and bond fide deed. ‘They are not disposed 
so to construe the Ad, but they think that at 
all events a registered deed cannot be de 
prived of the,priority given by the Act, unless 
it be both alleged and proved that there was 
fraud on the part of the grantee, and in this 


, case no fraud is alleged, and certainly none is 


proved, on the part 'of Gobind Chunder 
Mozoomdar. lt would be going much too far 
to impute fraug to a purchaser upon the mere 
ground that he had brought up a possible 
claim, and_so fàr as their Lordships can find 
there’is nothjng beyond this affecting Mozoom- 
dar either in point of allegation or of proof. 
Of course, it has not escaped their Lordships 
attention that there is an allegation in the 
plaint which suggests collusion between 


_ Mozoomdar and Taraprosono, but their Lord- 


ships see. no proof of this. ‘Upon the whole, 


6 D 


therefore, they are of opinion that Mago8m- 


dar’s deed being first registered; must prevail” 
over the subsequently registered deed ef the , 
appellant, and they must, therefore, without e o 


entering further into the case, humbly recom- 
mend Her Majesty to dismiss this appeal and 
with costs. i 





The 12th February 1859. 


Preseni s 


The Judge of the High Court of Admiralty 
Lord. Justice Knight Bruce, Sir E. Ryan, 
Sir J. T. Coleridge, and Sir L. Peel. 


Resumption of Invalid Lakheraj—Intervention 
by Zemindar—lInterlocutory orders (Appeal 
from, nof compulsory)— Decree of Special Com- 
missioners (Finality of) Regie of Judgment 

on Foujdaty Court (Jurisdiction of). - 


On Appeal from the Special Commissioners 
of Revenue tn Bengal. 


Moharajah Moheshur Singh 
versus : 


~The Government of India. 


In a suit by Government under Regulation II., 1819, 
to resume invalid lakheraj land held by a Mohunt, as the 
interests of the zemindar who claimed a portion of the 
lands sought to be assessed, as forming part of his 
permanently assessed estate, were liable to be affected 
by the decision of the Collector. HELD that he hada 
right to intervene, and become a party to the suit, and 
to prefer an appeal from the decree. ® 


There is na law which requires a suitor to appeal from 
interlocutory orders under penalty of forfeiting for ever 
the benefit of the consideration of the Appellate Court. 
The Privy Council have, in many cases, corrected erro- 
neous interlocutory orders on the appeal of the whole 
cause coming before them. 


The decree of the Special Commissioners under Re- 
gulation III.,.1828, is final, if no appeal or petition of 
review 1s presented within a reasonably sufficient period. 


The object of a review being a te-consideration of the 
same subject (except in case of death or fcr some other 
unavoidable cause) by the same Judge as contradistin - 
guished to an appeal, expedition in presenting a peti- 
tiog for review is indispensable with a view to the hears 
ing of the review before the original Judge. e ZS 


. The Regulations relative tg the granting of a review 


t by the Sudder Court are applicable to the granting of a 


review by the Special Commisgioners. 

The causes accounting for delay in applying for, and 
intended to justify the graft of, a review, must be o 
grave importance. n e of 

A reference to certain proceedings had in, the Fouz- 
dary Courtis nə reason for a review, for the jurisdiction 
of that Court is confined to cases of possession, ande 
it is bzyond its province to enquire into and ascertain 
titles to landed property. e . 


, $ ` 
In. the corse of the discussion up®n 


this case, two eon have been, raise 
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whtth, it appears to their Lordships, are ripe 
' for decision. « 

The first question is, whether the Revenue 
Commissioners, who originally exercised ju- 
risdiction ‘upon the present occasion, were, 
withe respect to. the appellant, entitled so to 
do; it being cohtended on the part of the 
réspondent that the present appellant was 
never properly a party.to the suit. 

The next question is, whether the review 
which was granted in this cause was granted 
in due conformity with the existing Regula 

, tions. : 
_ In order to render our judgment clear on 
these two questions, it is necessary to make a 
brief statement of the facts out of which they 
arise. 





~The original proceedings in this cause com-, 


menced in the office of the Deputy? Collector 
of the District. It appears that pere is ip 
the- province of Behar a pergunnah named 
Dhurumpore, containing three atllahs; but the 
present suit relates to one Only, called Beer- 
nugger. This pergunnah was held in perpe- 
tuity by the zemindar for the time being, and 
his successors, On payment of a revenue 10 
the Government, fixed by a permanent assess 
ment under the decennial and permanent 
settlement. By this settlement, the zemindar 
and his successors were exempted irom all 
payment in the nature of land-tax, save the 
amount stipulated by the Umuldustick grant- 
ed to the first grantee. 
One of the few exceptions to which such 
settlemeffis are subject was insisted on by the 
Government in this case as applicable to 
some lands within the limits of the zemin 
dary, w2., the tenure of them as lakheraj 
under an illegal or invalid tithe. ‘It is an 
admitted fact that there were certain lands 
claimed as lakheraj within their pergunnah. 
Those which became the subject of dispute in 
this cause were owaed by a Mohunt as the head 
of, and for the benefit of, a community of 
religious devotees. The lands had, in fact, been 
enjoyed by them for a long time free from 
assessment; and between this society, as re- 
presented by their hegd, the Mohunt, and the 
Government, the dispute arose as to the 
assessable quality ofthe lands. The Mohunt 
had, gf course, an interest? to enlarge the 
boumdasies of his lands, and unless the con- 
lignes proprietor admitted the boundaries as 
claimed by the Mohunt, its presence as a party 
“tothe suit would seem to be conducive to the 
‘«- correct adjustment of so delicate and impor 
ot a question, a course to he encouraged 
with a view to diminish subsequent litiga- 
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_In this state of things, Mr. Henry Beresfgyd, 
the Deputy Collector, on the 3rd- October 
1836, commenced the present proceedings by 
a notice to two persons, Kerperam and Bhug- 
wan Dass: the first being one of the original 
grantees, and the second the Mohunt supposed ` 
to be in possession. Bnugwan Dass was call- 
ed upon to show his title, and to prove by 
what authority he held the lands free from 
payment of revenue. . . 

it is to be observed that these proceedings 
do not state, by any description*whatever, the 
extent of lands to which this notice applied. 

At some of the meetings it appears that 
the Mooktar of the zemindar had accidentally 
or otherwise been present, and had been ques- 
tioned by Mr. Beresford, the Deputy Collec- 
tor, Under these circumstances, the zemin- 
dar, apprehending that his interests might be 
affected by any decision of the Collector de- 
claring tne lakheraj lands to be more exten- 
sive than they really were, intervened by pè- 
tition; and it appears to us: that, in every 
view of the case, he had an interest which 
justified him in so doing: for even assuming 
it to be true that the Collector’s report, as ta 
the extent of the land subject to revenue, was 
not binding on the zemindar, and that he had 
a remedy against such a proceeding in another 
Court, still he had clearly an interest in avert- 
ing an erroneous report being made to his pre- 
judice, the creation of primd facie eWMence 
prejudicial. to himself, and the necessity of 
resorting to the Civil Courts to remedy an 
evil already inflicted. , . 

And this view of the case seems to have 
been taken by all parties and by all Judges 
who were cognizant of the cause; throughont 
the whole of these proceedings no objection 
was ever raised to his intervention ;,he was 
allowed the privileges of a party by the ex- 
amination of his witnesses, and otherwise; 
and he was subjected to all the inconveniences 
of a suitor by the condemnatiop in costs in 
virtue of the ultimate decree. ; 

Looking at all that passed, and considering 
that, in every possible point qf view, the ze- 
mindar had an interest to protect before the. 
Collector, we think it quite vain to con- 
tend that he was not both de-fgcto and de-jure 
a party to this caus, or that he had not a 
sufficient interest to justify him in assuming 
that character, or that the Golfector: and 
Commissioners were in error in $o receiving 
him ; therefore, we think that the plea to the 
jurisdiction has entirely failed on that ground. 

We will now fgllow.the course of these pro- 
ceedings so far as it is nec&ssary for our 
present purposes, Mr., Henry Beresford hav- 











ction of this clause is a*conideration of 
reasons stated in the petition presented 
a review, and not of other reasons which 
ht be suggested, but not to be found in 
petition. 


To manifest the great care which the Go- 
rnment of India provided as a guard against 
improperly granting a review of a judgment, 
the Gudder Court is required to record on 
their proceedings the grounds upon which 
the review is granted. 


We are of opinion that all these Regulations 
applicable to the granting of a review by the 
Sudder Court of its decrees are applicable to 
the proceedings of the Special Commissioner, 
in granting a review of their own decrees. 


We have, therefore, in this case to consider - 


(md things : Grad, whether just and reasonable 
cause has been shown for the delay in pre- 
senting the petition for review ; and secondly, 
whether the circumstances of the case, in jus- 
tice, required it should be granted, 


In order to prosecute our enquiry into 
these questions, we must look to the petition 
bor the review of the decree of Mr. Moor and 
Mr. Doyly prgsented on behalf of the Govern- 
‘Mentegp the,z ist of September 1847. 


We are unable, from a perusal of that 
document, to discover any satisfactory reason 
for the delay which has occurred : indeed, 
there is not to be found in this petition any 
nfpt to state any reason why, looking- to 
the facts and circumstances as they existed 
the time of the judgment of Mr. Moore 
Mr. Doyly, the petition might nœ have 
presented within the three months. 















t true it is that circumstances might 
come to the knowledge et the Govern- 
afterwards which may at once justify 
delay, and also the granting a review, 
use, giving a liberal construction to the 


fresit evidence would be admissible. 


e are, however, of opinion that, for 
ing a review in the cases we have just 
osed to gxist, the causes accounting for 
elay, ard gn§ended to justify the grant of 
iew, ought to be of grave importance. 


eed, it is quite manifest that this must 
, or the litigation might be indefinitely 
ded, and afl the evils incidental to the 





lationseof 1814, there might be cases in | 


ainty of the rights of property incurred. i the 8th of March 1842, e 


` 
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igeration of the reasons stated, the cir-’ Let us look again to the petition for re- 
stances of the case shall appear in justice view. The first statement is simply a danial i 
equire it. We thfifk that the true con- į of the correctness of the past decision. e 


The first reason assigned is that, on the 
25th of August 1842, Mr, Elliott and Mr, 
Doyly came to a contrary‘ conclusion on 
Similar premises, Assuming the fact to be 
So, and, for the moment, that it was good 
cause for asking for a review, it is manifest 
‘that such cause arose five years before the 
petition was presented, and there is not the r 
' slightest attempt to account for this delay. 


And, further, we are of opinion that in a 
| case of this description, the fact of two Com- 
missioners coming to a conclusion not al- 
together reconcileable with the prior decree 
‘of Special Commissioners, is not a sufficient 
ground, after the expiration of so many years, 
, fom the grai{ing a review. 


The only other reasons to be extracted 
‘from this pétition for a review are an im- 
'peachment of the grounds of the judgment 
Of the 8th of March 1842, with which the 
‘parties must have been cognizant at the time, 
: and therefore would be no excuse for delay, 
‘and a reference to certain proceedings had in 
‘the Foujdaree Court. We are somewhat 
Surprised that this last circumstance should 
have been introduced as a reason for a review ` 
‘for we apprehend the jurisdiction of that 
| Court is confined to cases of possession, and 
| that it is beyond their province to enquire into 
. and ascertain the titles to landed property. 
We derive no light from the decision of 
the Commissioner allowing this review—no 
further reason is assigned. Upon a consi- 
_deration of all these proceedings, we have 
‘come to the conclusion that, in granting this 
' review, the reasons assigned are wholly in- 
sufficient; that the requisites of the Regula- 
tion have not been complied with; that no 
' just and reasonable cause has béen shown for 
ithe delay in presenting the petition; and 
. that that petition does not state any circum- 
| Stances which, in justice, require the granting 
Us review. It necessarily follows that, if 
the review was granted without due regard 
Io the Regulations governimg such proceed- 
‘Ings, it, and all that has been done under it, e 
must fall to the ground. We shall, therefore, 
‘humbly advise Her Majesty’fo reverse the ? 
decree of the 8th of June 1848, and to affirm 
the decree of the 8th of March 1842, and, fur-* er 
‘ther, as imperatively required by justice, to`., 
condemn the Government in all the costs in-* 
curred both in thè Courts below and upon the 
appeal, incurred in all the proceedings, sints, a= S 
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will ée in strict conformity with the Regu- 


e @ lations which have the force of law in India, 


‘| 


and, at the same time, may contribute to 
ense a just confidence that these special 
jurisdictions, which ‘in some degree displaced 
the ordinary tribunals of the country, will 
carefully observe those rules which have 
been prescribed to regulate their proceed- 
ings—rules which have been wisely intro- 
duced to puard against the possible abuse of 
authority, and a departure from which would 
be likely to produce distrust, and to defeat 
the principal objects of their institution. 


The 18th March 1859, 
Present: s 
Lord Justice Knight Bruce, Sif E. Ryan, 
‘Lord Justice Turner, the Judge of the 
Court of Probate, and Sir L. Peel. 


Recovery of debt upon alleged agreement— 
; Evidence. 


On Appeal from the Sudder Dewanny 
`- Adawlut of Madras. 


Katchy Kullyana Rungappa Kalaka Thola 
Oodiar, Zemindar of Oodiarpalliam, 


Der sus 
Baloosamy Chetty. 


Suit for the recovery of a debt upon agreement which ' 


was not brought forward or alleged to be in existence, 
when thegsame demand was successfully disputed in a 
former suit brought during the infancy of the predeces- 
sor of the present appellant, who was the son of the al 

leged original debtor. The respondent having failed to 
account satisfactorily for the non-production of the 
agreement before, and the probabilitiesof the case being 
against the genuineness of the agreement, the suit was 
dismissed, 


Tuis was an appeal from a decree of the 
Sudder Dewanny Adawlut at Madras, revers- 
ing a judgmenj pronounced by the Zillah 
Judge of Trichinopoly, before whom proceed- 
ings by plaint had been instituted for the 


~ purpose of recovering against the present 
i appellant an alleged debt stated to be due from 
S his father. The Judge of the Zillah Court 


% 


of Trichinopoly, not being satisfied with the 
evidence, pronouficed against the demand. 
The, Court of Gudder Dewanny, having taken 


„different conclusion, and this appeal is the 
Consequence. 

"ze The original plaint was filed in the early 
. part pf the year 1847, and proceeded upon 
on bond of old date, given, or alleged to have 

been given, by the father gf the defendant, 
fe"appellant bere; and, inasmuch as the suit 

Nd have been barred by length of time, 
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We believe that a decree of this tenor 


‘the suit, 


, a 
a. different view of the evidence, came to a, Stances likely to have brought them 






Connel. 





unless something had taken place subseq 
to the bond, the suit also proceeded upon = 
agreement of a later date, which would bri 
gees Githtn time. gd 
e agreement is set out in page 7 of t ` 
Appendix in these words :— : nm 
“ Agreement executed on the 3oth tie 
Jaya (10th February 1835), by Katchy Ru 
gappa Kalaka Thola Oodiar, zemindar of O 
diarpalliam, to Baloosamy Che, son - 
Kitchy Chetty, of Combaconyin. Where 
2,009 rupees, due under a bond executed 
your father on the zand anee of Vyaya (Ju 
4th, 1826}, and 250 pagodas, due under 
sunnud issued on the 22nd perattasee of t 
said year, directing the said sum of 2 
pagodas to be paid out of the produce of t 
village of Anandavady, has not been paid 1 
to this date: I do hereby promise to pay y 
the sum of 2,875 rupees, with inter» 
amounting to 2,875 rupees, making in 
5,750 rupees before the 30th tie of Velumt” 
(10th February 1839). Should I fail to p 
you the said sum of 5,750 rupees within 1 
ume above specified, I further promise 





| pay you the said sum, with interest at 


per cent. per annum from this date. 
stamped paper cannot be procured just ne 
this agreement has been executed on t 
paper. Thus do I execute this agreeme 
with my free will and consent.” 
“ The writer hereof is Mahalingie®™ 
This instrument purports to be signed 


| Katchy Rungappa Kalapa Thola Oodiar, 


zemindar, and there are, or purport to 
four attesting witnesses, 


+e 

The Zillah Judge was of opinion that ! 
was not shown to be a genuine docume 
and, hgving come to that conclusion, the 
evitable consequence was the dismissa 
On appeal, the Court of Su 
Dewanny, as has been said, came to a di 
ent conclusion, 


Now, the attesting witnesses, dr all 
attesting witnesses to this document, | 
been examined, and some other persons } 
are alleged to have been preseft; but 
their Lordships’ judgment, (hee ate not 
sons of a station or position or in cir 















the scene as witnesses om the occasio 
which their testimony is appljeds That 
sideration, however, would, Tu their 

ships’ judgment, not of itself have been 
to the demand, but for some other consir 
tions which present themselves. 


It appears that ‘this cldim was bn 
forward during the infancy of the prec 
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ymmissioner applied himself to effe%t, | that ground of qharge, applies: equal if 
y probable; and that species of 'ı-; not in greater degree, to the ground of" 
e a dissatisfied. party may readily; mistake which can have no foundation if ` 
(te in his own mind iwsapressure and : the inequality of value be not established. e. 
on. But their Lordships can find no | Now, if this inequality really existed to any 
ice in the case of anything amounting such extent as would have vitiated, the © 
se or coercion of the appellant; and ' partition, it is difficult for their Lordships to 
ter of tte Commissioner to the appel- ` conceive that stronger and direct proof of 
m which so much stress was laid by| it could not have been given by the appel- 
roundel! Palmer. in his able reply,; lant. He must have known, and have had 
to their Lordships to bear really the! the means of proving, his actual receipts 
ig whick the Council for the respond- , soon after the partition; the actual value / l 
ve to it. ‘Ic contains matter of sug-' was capable of direct proof, yet he offered 
n; and the allusion to the 10,005: none of that character. 

is an allusion to a species of recogni-: The Courts in India are very particular 

not unknown in similar transactions, ' in requiring the strictest proof when a deed 

»y a landed proprietor engages for the | prepared and executed as this has been, es- 

nd good order of his zemindary. If, | pecially where it is one in furtherance of a 
here really were any gross inequality | compromise of suit, is sought to be set aside: 
partition, and, as it is said, the 7-anna | a precautiag which should never be relaxed 
really got in point of profit that which | there, eich the spirit of litigation has so 
anna sharer should have received, so | little chsck, and so much wider means of 

eir positions were in a manner inverted, | mischief than it has here. It appears, there- 
,ordships would in this case, under all | fore, to their Lordships that the Courts below 
cumstances in proof of the participation į rightly dismissed the suit, and that it would 
transaction of the plaintiff's own com- | be of dangerous consequence to allow deeds 
agents, be unable to ascribe the failure | of this nature to be impeached on evidence 
ligence or mistake. : no stronger than that which this case presents. 

f | The view which their Lordships have 
ruption of such agents would bə the taken of the evidence as to value renders 
probale solution. But the case is it unnecessary for them to express any 
waedeon the ground of fraud; and | opinion on the other parts of the case. They 
ne weakness, indirectness, argumen- | have no hesitation in recommending to Her 
ess of the evidence, which displaces ! Majesty to dismiss this appeal with costs. 
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